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g 184, Sch. Ill — Mokarari lease to col. 
lect rent from occupancy raiyats and to culti- 
vate large area of land — Suit for rent — Sob. Ill 
applies and not Limitation Act 8286 

■ — — jS. 3, Art* S — Execution of decree for rent 
against laiyat — Mortgagee of raiyat dispossessed 
as result of delivery of possession to auction- 
puTohaser by Court — Suit by mortgagee for 
possession — Art. 8 does not apply 890 

Chota Nagpur Tenancy Act (VI [6]of 1906), 
Ss. 17 and 19 — Settlement of zirat and bakasbt 
land by manager for a term exceeding one year 

1606 

. — S, 46 (4) (before amendment of 1936) 
— Applicability to invalid transfer 49c 

— S. 46 (4) (before amendment of 1938)^ 
Civil suit for declaration of rayat’s title and eject. 


Chota Nagpur Tenancy Act (conid.) 
ment of transferee — Suit filed after expiry of 
three years mentioned in old S. 46 (4) — 
Maintainability of suit 49£Z 

S’. 73 Order of Deputy Commissioner 

under S. 78 —Finality —Decision on question 
of title when there is no abandonment — Whe- 
ther binding on Civil Court 181 

Ss. 118 (1) (b) and 43 — Land entered 

in record of rights as Manjhihas — It falls under 
S. 118 (1) (b)— Right of occupancy cannot be 
acquired 

Ss. 139 and 139 A— Civil suit for deola. 

ration of rayat’s title and ejectment of trans- 
feree — Suit filed after expiry of three y^ra 
mentioned in old S. 46 (4) — Maintainability 

of suit ^ 

Ss. 139 and 139A — Scope — S. 189A 

designed to fill lacuna in S. 189 49a 

- S 258— Order of Deputy Commissioner 
under 8. 78 —Finality— Decision on question 
of title when there is no abandonment — Whe- 
ther binding on Civil Court 161 

__S. 255— Suit — Object to vary Deputy 

Commissioner’s decision — Object how to be 
judged— On facts suit held not barred by section 

496 

S. 258 Civil suit for declaration of 

rayat’s title and ejectment of transferee — 
Suit filed after expiry of three years mentioned 
in old S. 46 ( 4 )— Maintainability of suit 49^2 

Civil Procedure Code (V [6] of 1908), 
S. 2 (2) ‘Decree* — Meaning of — Order 

of remand 

S, 9 Right to have suit determined in 

ordinary Courts taken away by Legislature — 
Presumption as to intention of Legislature 49a 

S. 11 Previous suit by father as leading 

member on behalf of entire joint Hindu family 
—Subsequent suit by son for similar relief is 
barred oven if he was minor at time of previous 

suit 

S. 11 Parties and representative— Minor 

—Decision against, by negligent conduct of 
litigation by gnardian, whether operates as res 
judicata (Obiter.) 800a 

.S. il— Execution proceeding— Objection 

to sale of certain property in execution — Execu- 
tion dismissed for default of decree-holdor — 
Objection not decided — Decree-holder, if can 
invoke res judicata in his favour in subsequent 
execution 

11 Execution proceedings— Decision 

in one execution case, if can be res judicata in 
execution of decree in subsequent suit 192c 

S. 11 — Execution proceedings — Final 

mortgage decree under 0. 84, R. 6 (8) super- 
sedes decree and operates as res judicata super- 



Subject Index, A. 1. R. 1948 Patna 


8 

Civil P. C. (co7itd.) 
ceding former rea contained in judgment of 
executing Court in execution of previous decree 

I92d 

S. 11 — Question of title decided in two 

suits — Appeal in one only 191 

S. 11 — Rent suit — Question of title in 

130a 

<S. 11 aiid 0. 9t a. 13 — Withdrawal of 

application under 0. 9, R. 13 — Subsequent 
suit to set aside ex parte decree on ground of 
fraud — Maintainability 33a 

S. 11, Expl. IV — “Litigating under same 

title*', meaning of 302a 

6’. 11, Expl. IV — Suit for possession — 

First suit based on title by purchase — Second 
suit based on title on usufructuary mortgage, 
held barred 302i 

S. 16 (d ) — Scope — Suit for dower and 

administration of estate — Only small portion of 
property within Court’s jurisdiction — S. 16 (d) 
and not S. 20 held applied — Court held had 
jurisdiction over suit 384 

S, 20 — Suit for dower and administration 

of estate — Only small portion of property with- 
in Court’s jurisdiction — S. IG (d) and not S. 20 
held applied — Court held had jurisdiction over 
suit 384 

Ss. 40 and 42 — Decree of Calcutta High 

Court (O. S.) transferred to Bihar for execution 
— Rights and liabilities of parties are governed 
by Bengal Money-lenders Act (X [101 of 1940) 
and not Bihar Money-lenders Act (VII [7] of 
1939) 245a 

S. 47 — In partition between S and his 

eons A, J and R mortgage bond executed by 
M falling to share of <8 and his sons A and J 
— S, A and J obtaining final mortgage decree 
against M and putting it to execution — During 
execution S dying — Petition by R to be added 
as one of the decree-holders — Petition supported 
by M — Petition dismissed — Held, question fell 
under S. 47 and appeal lay 362a 

S. 47 — Mortgage decree for sale — Execu- 

tion of — Claim to automatic reduction of mort- 
gage-debt or to right of set-off against mortgage, 
debt— Question does not relate to execution, 
discharge or satisfaction of decree and cannot 
be entertained 2085 

S. 66 — Scope and applicability Purchase 

of property by P in name of D — P in posses- 
sion since purchase — Sale by P to R — D execu. 
ting sale deed and agreeing to band over 
consideration money to P — Suit by P against 
D to recover money not paid — S. 66 held did 
not apply 350 

S, 60 — Construction — Scope — Mere defect 

in contents of plaint as to service of notice 

Effect — Proper procedure 164a 


Civil P. C. (contd.) 

S. 80 — Failure to exercise and illegal exer- 
cise of jurisdiction — Suit for damages for noit- 
delivery of goods consigned, against two rail- 
ways — Notices under S. 80 served on both 

Omission of averment in plaint of delivery of 
notice to one defendant — Suit dismissed as a 
whole — Case not of joint liability — There was 
held to be not only failure to exercise but illegal 
exercise of jurisdiction 1645 

S, 80 — Suit against private individual and 

public officer— Notice under S. 80 not served 

Effect 117 

S. 82 — Decree not specifying time within 

which it shall be satisfied — Decree, if void 

Executability of such decree 179 

S. 91 (l ) — Village track — Obstruction to 

—Suit in representative capacity — Village cart 

track, held not public high way Special 

damage, if should be proved 1885 

Ss. 92 and 115 — Muhammadan law 

akf — Mutawalli — De facto — He cannot be 
removed by District Judge, in summary pro- 
ceeding — Such order if passed is revisable 37-4 

S. 92^ Suit under S. 92 can be compro- 

mised under 0. 23. R. 3— Consent of Advocate- 
General is not necessary for such compromise 
— Compromise in case of public trust sacrificing 
its interests is not lawful g7j 

S, 96 (3 ) — There is difference between 

appeal against order recording compromise and 
appeal against decree passed thereon — Latter is 
barred under S. 98 (3)— Former is not barred 
even after decree is prepared 97® 

S. 100 — Finding of fact — Burden of proof 

wrongly placed — Inferences not warranted by 
evidence on record— Finding is not binding 

o 247a 

S. Question of law— Inadmissibility 

of evidence 185a 

• S, 100 — Finding based on admissible and 

inadmissible evidence — No ground for interfe- 
rence in second appeal 1855 

5. 100 — Question of fact or law — Represen- 
tation 158a 

S, 100 — New point — Point that sale for 

arrears of cess was without jurisdiction as no 
certificate as required by S. 4, Bihar and Orissa 
Public Demands Recovery Act had been filed 
cannot be raised for first time in second appeal 

1045 

S, 110, para. 2 — Suit for plaintiff’s share 

of dower — Amount of dower alleged to be Rs. 
40,000 — Other claimants to dower made defen- 
dants — Suit dismissed — High Court on appeal 
giving decree for less than Rs. 10,000 — Defen- 
dant applying for leave to appeal — Require- 
ments of S. 110 held were satisfied 872 
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S. 115 — Reference under — Civil Court has 

to determine right to possession ~ Refusal of 
Court to determine — High Court can interfere 
in revision 882 

S, 116 — Failure to exercise and illegal 

exercise of jurisdiction — Suit for damages for 
non-delivery of goods consigned, against two 
railways — Notices under S. 80 served on both 
— Omission of averment in plaint of delivery 
of notice to one defendant — Suit dismissed as a 
whole — Case not of joint liability — There was 
held to be not only failure to exercise but illegal 
exercise of jurisdiction 164^^ 

S. 115 Mere error in law/no ground for 

interference 

S. 115 (b) — Re- valuation of properties — 

Valuation made under S. 13, Bihar Money- 
lenders (Regulation of Transactions) Act (Yll 
[7] of lt;39) is not final and can be changed on 
sufficient grounds — Valuation made by High 
Court in appeal — Lower Court refusing to make 
re-valuation without going into evidence re- 
garding sufficiency of grounds fails to exercise 
jurisdiction vested in it by law 358 

O. i. i2. 5— Village track— Obstruction to 

Suit in representative capacity — Village cart 

track, held not public high way — Special 
damage, if should be proved 1886 

0. 1, B. 8 — Question of factor law — Re- 
presentation IS 8a 

0. i, B. 10 — Hindu law— Religious En- 

dowments — Sbebait — Powers of — Suit by 
shebait of idol for recovery of temple proper- 
ties— Suit is maintainable without joining idol 
as a co-plaintiff 457a 

0. 2. B. 10 — Landlords forming joint 

Hindu family — Karta can represent them 866 

O. 2, B.2 — Certificate proceeding is not 

suit within 0. 2, R. 2 818a 

0, 2t B. 2 — Suit for possession — First suit 

based on title by purchase — Second suit based 
on title on ustructuary mortgage, held barred 

8026 

O. 6, B. 2 — In order to appreciate the true 

character of the suit, one should read the plaint 
as a whole 183a 

0. d, B. 17 — Memorandum of appeal — 

Amendment of — Court cannot allow, by amend- 
ment, appeal against one decree or order to be 
substituted lor appeal against another decree or 

order 97 6 

O. 7, B. 7 — Relief on ground different 

from one stated in plaint — Suit for declaration 
of right to take out processions by route traver- 
sing another man's agricultural land ^ Claim 
based on easement — Relief on ground of cus- 
tomary light cannot be granted 425a 


Civil P. C. (contd.) 

0. 7, B. 11 — Construction — Scope — Merc 

defect in contents of plaint as to service of 
notice — Effect — Proper procedure 164a 

0. 9, B. 5 — “For a period of three months” 

— Court giving plaintiff only three days’ time 
for steps for service on defendant and not in- 
dicating that defendant's name would be ex- 
punged from record for failure to take steps 
within time — Court’s order expunging defendant 
and not granting further time held contravened 
R. 5 23a 

O. P, B. 23 — Decree — Setting aside of, on 

ground of fraud — Onus of proof 836 

0. 9, B. 13 — Ex parte decree — Setting 

aside of, in subsequent suit — Effect 3Sc 

0, 20, B. 11 — Applicability — Mortgage 

decree IQs 

0. 21, B. 10 — Right of decree-holder to 

withdraw execution without permission of Court 
— Mortgage decree for sale — I'jffect (FB) 113 

O. 21, li. 16 — Execution petition by 

benamidar held enured to the benefit of real 

owner Declaration obtained by real owner in 

civil suit held sufficient to constitute him trans- 
feree within meaning of 0. 21, R. 16 — He was 
held competent to apply for execution 323 

O. 21, Br. 22 and 90 — Notice on proper 

personas guardian — ^Yant of — Effect — Validity 
of execution sale 31 6 

0. 21, B. 53 — Arrears of and future naain- 

tenance created charge on certain property by 
decree — Sale of property in execution — Subse- 
quent execution on further default, against same 
property — Maintainability IDOc 

— 0. 21, B. 65— Suit under— Onus of proof 

Transfer in favour of defendant attacked as 

gham Onus was on plaintiff (decree-holder) 

217c 

0. 21. B. 67 (as amended in Patna) — 

Rent execution — Simultaneous issue of sale 
proclamation and attachment — > Execution, if 
necessarily rent execution 143c 

0, 21, B. 55— Sale of holding in execution 

of rent decree — Subsequent sale of portion of 
holding in execution of money decree — Right of 
subsequent auction-purcbaser to apply for set- 
ting aside prior sale "71 

O. 21, B. 55 (as amended by Allahabad 

High Court ) — “Any person holding any inte- 
rest in the property” — Meaning of — Hindu 
wife 

O. 21, B. 55— Effect of symbolical posses- 

Sion on limitation— Symbolical possession is to 
be deemed equivalent to actual possession as 

against judgment-debtor ^1^ 

0. 22, B, 5— Joint money decree against 

defendants — Appeal — One of defendants — 
Appellants dying — His name expunged on 
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application by rest — Claim held false and suit 
dismissed — There was held no abatement of 
appeal — Court held could give relief either 
under 0. 41, R. 4 or R. 88 or under both 4G0 
0. 22, Rr. 4 and 11 — One of several res- 
pondents dying during pendency of appeal — 
Others fully representing estate of deceased — 
Legal representatives of deceased not brought 
on record — Appeal does not abate 288 

O. 22, R. P— Previous partition suit abat- 

ing — Maintainability of fresh suit 244 

0. 23, R. 3 — Compromise in partition suit 

— Decree based on compromise — Validity of 
agreement not subject-matter of dispute in par- 
tition suit — Party can, without bringing suit to 
set aside compromise decree, show that compro- 
mise cannot be enforced 362e 

0. 2 j, R, 3 — Suit under S. 92 can be com- 

piomised under O. 28, R. 8— Consent of Advo- 
cate- General is not necessary for such compromise 
— Compromise in case of public trust eacrifioing 
its interest is not lawful 97c 

0. 32 — Patties and representative — Minor 

— Decision against, by negligent conduct of liti- 
gation by guardian, whether operates as res 
judicata ( Obiter) 300a 

0. 32 — Effective representation -- Order 

does not deal with substantive rights but only 
provides statutory means of securing represent- 
tation of minor — Test to decide question whe- 
ther minor was bound by decree or order passed 
against him is to see whether be was effectively 
represented in proceedings leading to such decree 
or order— Mere failure to comply with letter of 
O. 82 will not prevent minor being bound by 
decision in proceedings if he had been effectively 
represented therein (Per Bennett J.) 281i; 

0. 32 R. 1 — Suit by minor for possession 

after attaining majority — Held barred by limi- 
tation — Previous decision against minor involv- 
ing similar issue and subject-matter — No appeal 
by guardian — On attaining majority minor 
should file appeal after getting time for appeal 
extended 300i 

—0. 32, R, 3 — Minor efTeotively represented 
in execution — Defect in appointment of guardian 
—No prejudice to minor — Sale is valid 415 

0. 32, R. 3 — Non-representation — Suit on 

mortgage against father and minor sons — Suit 
against minors dismissed in default of appoint- 
ment of guardian-ad- litem — Preliminary decree 
paesod against father alone — Father dying — 
Application for final decree impleading minors 
under guardianship of their mother — Notice of 
application served on mother — Final decree 
paeaod — Hand sold in execution thereof — Notice 
under 0. 21, R. 22 served on mother in exeou. 
tion— Mother not appearing either in suit or in 


Civil P. C. (contd,) 

execution — No order appointing guardian-ad- 
litem — Minors held not represented in suit or 
execution — Decree and consequent sale held not 

binding on minors 281a 

0. 32, R. 3 (5) — Law prior to introduc- 
tion of sub-r. (5) 91a 

0. 33, R. 1 — Sufficient means — Mere find- 

ing that joint family of which minor petitioner 
is member is possessed of some property and 
dealt in cattle does not by itself prove sufficient 

means 175 

■ 0. 54, R, 1 — Suits by prior and subsequent 

mortgages without impleading each other — Sale 
in execution of decree on prior mortgage during 
pendency of suit on subsequent mortgage — 
Rights of the parties 111c 

0. 34, Rr. 2, 4, 6 a7id 10 and O. 41, R. 35 

— Costs in mortgage suits — General rule — Per- 
sonal liability of judgment>debtor — Costs award- 
ed in appellate decree 127 

0, 34, R. 5— Pinal decree for sale — Mort- 

gage-debt merges in decretal debt — Neither right 
of total nor of partial redemption conferred by 
S. GO, T. P. Act survives final decree for sale 

208c 

0. 34, li. 14 — Decree for payment of 

money — Construction of decree 192a 

O, 40, R. 1 — Grounds for appointment of 

receiver — Ouster from enjoyment of jointfamily 
properties — Managing member resisting attempt 
of other member to take forcible possession 

195a 

O. 40, R. 1 — Principles regarding appoint- 
ment of receiver in partition suit between mem- 
bers of joint Hindu family stated 1956 

O. 41, Rr. 4 and 33 — Joint money decree 

against defendants — Appeal— One of defendants- 
appellants dying — His name expunged on appli- 
cation by rest — Claim held false and suit 
dismissed — There was held no abatement of 
appeal — Court held could give relief either under 
0. 41, R, 4 or R. 38 or under both 460 

0. 41, B. 4 — Decision on ground common 

to defendants — Any one of them may appeal 
from whole decree 2746 

0. 41, R. 23 — Risk note Z proviso toS.72, 

Railways Act (1890) — Cases falling under — 
Procedure to be followed indicated — Barden of 
proof — Failure on part of plaintiff to follow 
procedure — Remand 45a 

■ I O. 43, R, 1 (m) — There is difference be- 

tween appeal against order recording compro- 
mise and appeal against decree passed thereon 
— Latter is barred under S. 96 (8) — Former is 
not barred even after decree is prepared 97a 

Companies Aot (VII [7] of 1913), S. 171 — 
Applicability Company in liquidation obtain- 

ing decree — Sale in execution— Application by 
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auotion-purobaset to set aside sale — Leave of 
Court is not neoessary 398^ 

Company — Articles of Association — Company 
given prior lien on shares for debts owed by 
shaKvbolder to company — Power to sell shares 
for satisfying debt without further consent of 
share-holders, also given — Company suing share- 
holder for debts and obtaining decree — Shares 
put to sale in execution free of encumbrance — 
There was held waiver of lien — Lien held could 
not be exercised after decree : 34 A. I. R. 1947 
Pat. 40. REVERSED. ^ 448a 

Contract Act (IX [9] of 1872), S. 16 — Gift 

Undue influence— Presumption — Paramour 

and mistress— Gift of entire property by donor 
in favour of his only daughters paramour 

130/> 

S. 50— Contract of sale — Before sale and 

without knowledge of vendor goods stolen — 
Contract is void S45c 

S. 66 Frustration — Doctrine of — Sale of 

goods by A to B — Delivery to be made by A to 
B within stipulated time out of consignment 
lying at railway station — A refusing to take 
delivery of consignment and therefore failing to 
deliver goods to R— Principle of frustration does 
not apply — B is entitled to damages for breach 
of contract 

S, 73 Frustration — Doctrine of — Sale of 

goods by A to B — Delivery to he made by A to 
B within stipulated time out of consignment 
lying at railway station — A refusing to take 
delivery of consignment and therefore failing to 
deliver goods to R— Principle of frustration does 

not apply R is entitled to damages for breach 

of contract 311 

Cotton Cloth and Yarn (Control) Order 
(1943), S. 12^ Liability of cloth merchant for 
Bale by his salesman at price in excess of con* 
trolled price in his absence HO 

- R 12 ( 1 ) — Offence under — Sanction for 
prosecution of that offence must be obtained — 
Sanction for prosecution for charge under R. 12 
(4) or framing of charge under R. 8 of Bihar 
Cloth and Yarn Dealers Licensing and Control 
Order, 1944, will not validate conviction^for 

offence under R. 12 (1) 

jg. 12 (1 ) Maximum price fixed, but not 

puMisbed according to R. 10 — No offence 786 

01, 8 (h) — “Person carrying on the busi* 

ness** — Words include servant or salesman of 
owner 266 

Cls. 10 and 13 (c) — Contravention of 
Cl. 13 (o) — Notification under Cl. 10 not on 
record — Conviction is not legal 2906 

>— ^01. 23 (before its amendment in 1944) 
— Sanction of Provincial Government — Letter 
of cloth controller 290a 


Goart-fees Act (VII [7] of IStO), S, / (i^ 

Suit for possession and future mesne profits 

Possession decreed but relief as to mesne pro- 
fits refused — Appeal by defendant and cro^* 
objection by plaintiff — Plaintiff cross-objeotor 
must value his claim for mesne profits from date 
of institution of suit till date of decree and pay 
ad valorem court-fee thereon — No court-fee ia 
however payable on claim for mesne profits from 
date of decree to date of delivery of possession 

Schedule 2, Art. 17 (vi) cannot apply 103 

S, 11 Suit for possession and future 

mesne profits — Possession decreed but relief as 
to mesne profits refused — Appeal by defendant 
and cross objection by plaintiff — Plaintifl cross- 
objector must value his claim for mesne profits 
from date of institution of suit till date of decree 
and pay ad valorem oourt-fee thereon — No 
court-fee is however payable on claim for 
mesne profits from date of decree to date of 
delivery of possession — Schedule 2, Art. 17 (vi) 

cannot apply ^^3 

Sch. 2, Art. 17 (vi) — Suit for possession 

and future mesne profits — Possession decreed 
but relief as to mesne profits refused — ■ Appeal 
by defendant and cross-objection by plaintiff — 
Plaintiff cross-objector must value hia claim for 
mesne profits from date of institution of suit till 
date of decree and pay ad valorem court- fee 
thereon — No court- fee is however payable on 
claim for mesne profits from date of decree to 
date of delivery of possession — Schedule 2, Art. 
17 (vi) cannot apply , , , , 

Criminal Proc^ure Code (V [6] of 1898), 

S, 117 Reputation and hearsay — Evidence of 

person not knowing another but only hearing of 
his reputation is hearsay 84(2 

5 . US Omission to specify date by which 

security is to be furnished is repairable by sub- 
sequent order 34c 

.S, 128 Santhal Parganas Justice (Amend- 
ment) Regulation. 1940 whether affects S. 128 

84a 

123 Combined order of security and 

imprisonment in default — Validity 846 

S. 133 Proceedings under — Oi'der staying 

proceedings till decision of Civil Court — Magis- 
trate has no jurisdiction to reopen matter on 
fresh application 

S, 139. A — Proceedings under — Order stay- 

iog proceedings till decision of Civil Court — 
Magistrate has no jurisdiction to reopen matter 
on fresh application 

5 . 245 Proceedings are of summary na- 
ture— Judgment six months after oonclusion of 

bearing Judgment by successor Magistrate on 

arguments beard by predecessor and not himself 
— Order set aside 414 

S. 145 Amendment of proceedings — Addi- 
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tion of parties 77a 

Ss, 145 (3) and 537 — Proceedings under 

S, 145 — Inquiry started before return of service 
to certain parties — No prejudice caused to parties 
— Proceedings not bad 776 

S. 1G2 — Applicability — Section applies to 

statements made by accused person if other con- 
ditions of the section are satisfied: 14 A. I. R. 
1927 Cal. 17 and 15 A.I.R. 1928 Pat. 473, held 
Overruled by 26 A. I. K. 1939 P. C. 47 62a 

' S. 162 — Statement of accused — Admissi- 
bility as admission by person subsequently 

charged as accused 626 

5. J9U— Taking cognizance— Taking cogni- 
zance does not involve any formal action or 
indeed action of any kind, but occurs as soon 
as a Magistrate as such applies bis mind to the 
suspected commission of an offence 25c 

■ S. 192 — Transferee Court’s powers of 

transfer before issue of process 25a 

Ss. 195 ( 1) (c) and 476 — Offence men- 
tioned in 8. 195 (1) (c) committed by person not 
party to Court proceedings — Applicability of 
S. 476 5a 

S. 197 — “Acting or purporting to act in 

the discharge of his official duty” — Complaint 
against Honorary Magistrate that he accepted 
bribe from accused before him on understanding 
that be would be acquitted — Prosecution under 
S. IGl, Penal Code — Magistrate held was not 
acting but was purporting to act in discharge 
of his official duty — Sanction under 8. 197 was 
held necessary 409a 

S, 202 — It is irregular for a Magistrate to 

order inquiry in a case in which cognizance has 
been taken on a police report 266 

S. 204 — Order summoning accused — Res- 

cisaion of 81a 

S. 206 — Dispensation of personal atten- 

dance — Offence punishable with fine only — Ac- 
cused’s property within jurisdiction available for 
realization of fine if imposed — Accused lying ill 
— Appearance through pleader should be permit- 
ted 418 

S, .^<39— 8tage for deciding whether accused 

should be tried jointly or severally 122a 

S. 239 (d) — “Same transaction” — Re- 
quisites 1226 

S. 289 (4 ) — Meaning of 291c 

S, 297 — Misdirection — Placing of inadmis- 
sible evidence before jury amounts to misdirec- 
tion — That object of doing so was to point out 
discrepancies in complainant's evidence is im- 
material 79a 

S. 297 — Non-direction — Accused charged 

with kidnapping girl under 8. 366, Penal Code- 
Failure of Judge to warn jury of danger of con. 


Criminal P. C. (contd.) 
victing upon uncorroborated testimony of girl 
and to explain what amounts to corroboration in 
such cases amounts to serious non-direction 79d 

S, 298 — Matters of fact — Jury are sole 

judges of facts and are not bound by opinion 
expressed by Judge in charge 796 

S. 301 — Verdict of jury is deemed to be 

that of jury as body — In case of disagreement 
between jurors their individual opinions should 
not be disclosed 79c 

S, 307 — High Court’s powers on referencfr 

— Power to dispose of case finally without 
remand — High Court finding wrong admission 
of evidence by Judge and consequent misdirec- 
tion of jury by placing such evidence before it 

— High Court must consider evidence itself — 

After excluding inadmissible evidence remaining 
evidence not sufiBcient to justify conviction — 
High Court can order acquittal — Retrial need 
not be ordered 79e 

S. 342 — Examination of accused insufii- 

cient — Trial held not vitiated 2916 

S. 342 — Technical defence 290c 

6'. 345 — Ss. 147 and 148, Penal Code — 

Offences under, not compoundable 586 

S. 345 (6A) — Power under when should 

be used 56a 

S. 360 — Proceedings are of summary nature 

— Judgment six months after conclusion of hear- 
ing — Judgment by successor Magistrate on argu- 
ments beard by predecessor and not himself — 
Order set aside 414 

S. 403 (4) — Competency of Court to try 

subsequent offence — Prosecution under Central 
Cloth and Yarn Control Order — No sanction 
under Cl. 28 of Order — No conviction — Subse- 
quent prosecution on identical facts under Bihar 
Cloth and Yarn Control Order 01. 8, held 
barred under 8. 403 (4) 82 

S. 423 (1 ) — Powers of appellate Court in 

appeal from acquittal and those in appeal from 
conviction are distinct and separate — Acquittal 
includes partial acquittal 4856 

S. 423 (1) (b ) — 'Alter the finding’ — Find- 
ing means finding of conviction and not of 
acquittal 485c 

-S. 423 (1) (b ) — Trial under S. 379, Penal 

Code — Conviction under 8. 426 — Appellate Court 
held bad no power to convict accused under 
8. 879 435e 

S$. 435 and 436 — Order for further in- 

quiry — Revision against — Trying Magistrate 
summoning accused but on reconsideration res- 
cinding his previous order and dismissing com- 
plaint — District Magistrate sotting aside latter 
order and directing further enquiry— High Court 
held to have ample power in revision to see 
whether further enquiry was justified 81 
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Criminal P. C. (contd.) 

5. 436 — No prima facie legal evidence 

connecting accused with offence — Order direc- 
ting further enquiry held not proper 81c 

Ss. 438 and 623 — Scope of S. 438 — Order 

under S. 523 — Reference under S. 438 is com. 
petent 180a 

.S, 439 — Question of fact — High Court can 
in ht case interfere on facts as well 409& 

5s. 439 and 488 — New plea in revision — 

Application by husband for vacating order of 
maintenance on ground of wife's adultery under 
S. 488 (5) — Point that resumption of cohabita- 
tion rendered maintenance order ineffective never 
pleaded nor evidence given — Point held could 
not be raised for first time in revision 2856 

5. 439 — Appellate order passed under 

S. 47GB by civil or revenue Court— Revision ap- 
cation is governed by S. 115, Civil P. C., and not 
by S. 439, Criminal P. C. (FB) 225a 

— S. 439 — New plea involving questions of 
fact and law and inconsistent with defence in 
lower Courts, cannot be raised in revision 29a 

5. 439 — No possibility of miscarriage of 

justice— No interference in revision 296 

5, 476 — A and B claiming mutation on 

basis of different sale deeds — Deeds found forged 
— A and C, B’s husband, proceeded under 
S. 476, for offence under S. 471, Penal Code — 
Held, proceeding against C was not maintain- 
able as C was neither party to proceedings nor 
to the offence with which A was charged 56 

S. 476 — Failure to come to express finding 

whether prosecution is in the interest of j'ustice 
under S. 476, does not render order for prosecu- 
tion invalid — Express finding not necessary — 
In oases of grave offences such consideration 
can be presumed or even High Court can con- 
siderit in revision — Proceedings under S. 476, 
in the case held proper 5c 

5. 476B — Costs — Civil Court has no power 

to award costs in appeal under S. 47 6B — S. 85, 
Civil P. C., does not apply (FB) 2256 

S. 480 — Sub-Judge starting proceedings 

against pleader for contempt — Evidence recorded 
— Sub-Judge, however, not intending to proceed 
under S. 480 or S. 482 but intending evidence to 
form part of his report to District Judge for 
proceedings under Legal Practitioners Act — 
Procedure held was inappropriate and evidence 
recorded could not be foundation for order re- 
garding contempt 74 

— I — S. 488 (5) — Adultery — Proof of — Direct 
evidence of adultery may not bo possible by the 
very nature of the offence — But there must be 
some evidence showing opportunity and desire 
to commit offence or access by man to woman 
—Mare hole and corner tattle or bazargossip 
ffoes not prove adultery 286a 


Criminal P. C. (ooutdj 

S, 623 — Article to whom should be deliver- 
ed 1806 

Custom — Munda community — Right of Ghar- 
damad to succeed father- in. law' 10a 

(General) — Customary rights — Right to go in 
procession by certain route — Route traversing 
agricultural land bearing valuable crops — Claim 
to customary right held must fail on ground of 
want of reasonableness — Mere fact that proces- 
sions were allowed to go over land when it was 
lying fallow, held insufficient to establish custo- 
mary right 4256 

Deed — Construction — Recitals — l^se of 1866 

Construction — Mortgage deed to secure 

floating balance of account 18a 

Execution — What amounts to — Intention 

of parties — Document, when operative lS6a 
Defence of India Act (XXXV [35] of 1939) 
— Rules.Orders and Notifications under — Expiry 
of — Proceedings taken and person punished under 
them before expiry — Proceedings, if can be re- 
opened and persons “dispunisbed," upon expiry 
of statute — Interpretation of statutes — Repeal 
of temporary statutes — Effect on punishments 
already awarded — Revisonal powers of Court, if 
can be used 229a 

Defenca of India Rules (1939), Rr. 81 (4) 
and 121 — Provincial Government Notification 
No. 11693.ST dated 23-12-1913 — "Cloth”— 
Meaning — Ready-made garments despatched 
from Post Office — Notification, if contravened 

108 

Defence of India (Second Amendment) 
Ordinance (1946) — Whether ultra vires 

2296 

Essential Supplies (Temporary Posers) 

Act (XXIV [24] of 1946), S. 17 (2) and (3) 
— Bihar Paper Dealers Licensing Order 1945 
continues in operation despite lapsing of Defence 
of India Rules 8096 

Essential Supplies (Temporary Powers) 
Ordinance (XVIIl [18] of 1946), S. 6 — 
Words “by whatever authority” include Pro- 
vincial Government 309a 

EYidence — Appreciation — Unreliable witness 
— Corroboration 736 

Evidence Act (I [l] of 1872), Ss. 17, 21, 26 
— Statement of accused — Admissibility as ad- 
mission by person subsequently charged as 
accused 626 

S. 21 — Objeob and scope — On death of 

widow S, M taking possession of her property— 
Admission by M about S*s death in mortgage 
^eed — Certificate sale of property — Purchase by 
M’s daughter A — Suit by reversioners of husband 
of S to recover property — Time of S’s death in 
question — Mortgage deed held admissible for 
that purpose — A held not suocessor-in-interest 
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Evidence Act (cojitd.) 

or legal representative of M for purpose of ad- 
missibility of document 426 

.S’. 32 (7 ) — Object and scope — On death of 

widow S, M taking possession of her property — 
Admi^ion by M about S’5 death in mortgage 
deed — Certificate sale of property — Purchase by 
M’s daughter A — Suit by reversioners of husband 
of S to recover property — Time of S’s death in 
question — Mortgage deed held admissible for 
that purpose — A held not successor-in-interest or 
legal representative of M for purpose of admis- 
sibility of document 426 

S. GO — Reputation and hearsay — Evidence 

of person not knowing another but only hearing 
of hia reputation is hearsay 84d 

S, 91 — Equitable mortgage — Letter record- 
ing transaction and creating mere evidence of 
circumstances — No operative portion — Oral 
evidence to prove transaction held admissible — 
Letter though unregistered held admissible 

251a 

S. 02, Proviso 3 — Deed — Execution — 

What amounts to — lutention of parties — 
Document, when operative 186a 

Ss. 94 aud 95 — Document not applying 

accurately to existing facts — Evidence to 
explain it, is admissible 27^a 

Ss. 101, 103 — Landlord and tenant — 

Registered lease deed — Recital that consideration 
was received — Onus to prove that recital is 
incorrect is on lessor and not lessee 446c 

Ss. 101 to 103 — Criminal trial — Pro- 
secution for dismantling bouse of complainant 
and removing its materials — Accused pleading 
non-existence of house — Burden still lies on 
prosecution 485a 

— — — S. 102 — Decree — Setting aside of, on 
ground of fraud — Onus of proof 836 

S. 105 — Qjantum of proof required 

under S. 105 is not proof beyond reasonable 
doubt — It is sufiicient if accused makes out 
prima facie case 2946 

S. 106 — Words “possession and con- 
trol’* in S. 19 (0. Arms Act U878), mean 
conscious possession and actual control — Mens 
rea is essential for offence — Joint occupation 
of bouse — 8. 106, if can be applied and onus 
cast upon oconpiecs to establish innocence 222 

S. 106 ■»— Misconduct — Proof of 36c 

S. 114 — Failure to reply to written 

notice — Adverse inference drawn 406 

— S. 114 — Non- production of evidence 

Acoouni books relevant to defendants* case 

Defendants in poesession of books — On non- 
production Court held justified in drawing in- 
fetenoe adverse to defendants 2516 


Evidence Act (contd.) 

S. 114, Ulus (g ) — Non- production of 

material evidence by defendant — Adverse 
inference can be drawn even if plaintiff did 
not call upon defendant to produce such evidence 

287 

S. 138 — Practice of forcing litigant to 

examine adversary*8 witness 898a 

S. 167 — Finding based on admissible and 

inadmissible evidence — No ground for interfer- 
ence in second appeal 1856 

Family settlement — It is not necessary to 
show existence of family dispute as to title 

8626 

Family settlement cannot be upheld if it 

offends any rule of law S62c2 

Food Grains Control Order (1942) — 
Entry made in morning showing stock of 6 
mds. of wheat and 2 mds. of atta — Food Ins- 
pector inspecting stock at 11 a. m. and finding 
8 mds. of atta and no wheat — Defence that 
wheat was ground into atta since morning — No 
evidence to contradict — Accused held could 
not be convicted under B. 81 (4), Defence of 
India Rules (1989), for violating terms of 
license 356 

Cl, 3(1) and (2) — “Undertaking** in 

sub-cl. (1) means trade or business — Purchase 
of more than 20 maunds of food grain without 
license — Without proof of purchaser engaging 
in undertaking, purchase does not amount con- 
travention of Cl. 8 (1) — Purchase for storage 
— No proof that purchase was for sale — 
Cl. 8 (2) has no application — Presumption in 
Cl. 8 (2) does not arise 8a 

Government of India Aot (1936), (26 Oeo. 
V.I Edw, VIII c, 2), S. 92 ( 2 ) — Bihar Regu- 
lation, I of 1947 is not invalid 855a 

Sch. IX, S. 72 — Defence of India 

(Second Amendment) Ordinance 1946 — Whe- 
ther ultra vires 2296 

Grant — Construction — Sanad “Dowami 
Jagir” does not necessarily refer to hereditary 

interest Other relevant circumstances are 

to be considered to find out grantor's intention 

882 

Hindu Law — Alienation — Widow — Per- 
sons entitled to challenge alienation are next 
reversioners — Strangers have no such right 

4676 

Alienation — Necessity — Mortgage by 

karta of joint family property to meet expenses 
of marriage of bis daughter’s dsughter^ — Girl’s 
father alive and in position to marry her -- 
Mortgage is not for legal necessity ' 

Joint family — Father — Powms of — 
Son’s liability for aot of father in oapaoity of 
manager — Father referring partiUon to arbU 
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Hinda lav (contd.) 

tratioD — Award, if otherwise valid, is bindiog 
on sons not parties to it 215h 

Marriage — Custom — Munda commu> 

nity — Bight of Ghardamad to succeed father- 
in-law 10a 

Partition — Partial partition — Suit for, 
by auction- purchaser of share of judgment- 
debtors in one of properties of joint Hindu 
family is maintainable — Judgment-debtors 
are not necessary patties to such suit — Pro- 
perty subject to usufructuary mortgage Suit 
is not barred — Mortgagee need not be made 
patty 8176 

Partition Separation in estate — How 

effected — Filing of plaint, effects separation 

;215a 

Religious endowments — Shebait — 

Powers of — Suit by shebait of idol for reco- 
very of temple properties — Suit is maintain- 
able without joining idol as a co-plaintiff 457a 

Hindu Lav of Inheritance (Amendment) 

Aot (II [2] of 1929) t S. 1 (2 J — Applicabi- 
lity of Act to succession to stridban property 
held by female 264 

Income-tax Aot (XI [11] of 1922), S. 2(1) 

— Interest on arrears of rent Ic 

Ss. 9 and 41 — Members of Hindu joint 

family each owning distinct one-tbird share — 
Suit for partition — Receiver appointed by 
Court taking possession of property and mana- 
ging business — Receiver whether principal 
officer of association of persons — Amalgamat- 
ed assessment — Validity of 885 

S, 10 — > Profits and gains of business — 

Loss of part of stock-in-trade due to accidental 
fire is allowable deduction as trading loss 119 

S, 10 (2) (XI) — Assessee zamindar 

and money-lender — Fronotes and mortgage 
bonds taken for arreaa of agricultural rents— 
Irrecoverable loans — Bad debt 94 

S. 10 (2) (XI) — Bad-debt la 

■ 10 (2) (XI) — Money-lending busi- 

ness — Bad debt in connection with assessee’a 
other business 16 

Indian Independence (Rights, Property and 
Liabilities) Order (1947), S. 12 (I) — 
Substitution of Dominion of India for Governor- 
General in Council — Dominion of India is not 
deemed to be represented by same Advocate 

845i 

Intarpretation of Statutes — Definition of 
I>owers in statutes — Hxistonce of powers not 
to be inferred from omissions 4884 

—Words in statute should be given same 
me^iiDg throughout 4854 

—Act creating new jurisdiction most be 
construed etdotly (FB) 225c 
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Interpretation of Statutes (contd. j 

Construction avoiding inconsisteno' is to 

be preferred (FB) 2254 

Penal enactment — Penal clause must- 

be strictly construed 86 

Landlord and tenant — Nature of tenancy — 
Proof of — Views of public officers cannot form 
basis of judicial decision 4466 

Original rent not lump sum but at certain 

rate per acre — Dispossession from small part 
not due to force or deliberation — Tenant, if 
entitled to suspension of rent 157 

Land tenures — Sub soil rights — Raj Bara- 
bhum — Taraf Satrakhani — Taraf Sardar 
held, was not sbikmi proprietor of ghatwali or 
non-ghatwali villages of Taraf — As between 
Zamindar of Barabhum and Taraf Sardar title 
to underground minerals and sub-soil rights held, 
w'as with zamindar and thereafter went to 

plaintiff iiSu 

Letters Patent (Pat.), CL 10 — Point invol- 
ving questions of fact cannot be raised for first 
time in Letters Patent appeal 4436 

Limitation Aot (IX [9] of 190S), S. 5 — 
Suit by minor for possession after attaining 
majority held barred by limitation — Pre- 
vious decision against minor involving similar 
issue and eubject-matier — No appeal by guar- 
dian — On attaining majority, minor should 
file appeal after getting time for appeal extend- 
ed 8006 

5. 5 — Suit under S. 92, Civil P. C., 

compromised — Plaintiffs filing appeal against 
decree on compromise on ground that original 
petition of compromise has been tampered with 
in favour of defendant — . Application under 
S. 5, Limitation Act, for permission to file ap- 
peal against order recording compromise and 
to condone delay — Conduct of applicants 
personally disentitling them to such indulgence 
— Court will grant application as public in- 
terests are involved 97(Z 

S. 6 — Lease of coal mine by Court of 

Wards on behalf of minor proprietor ~ Suit 
by proprietor within 8 years of attaining majo- 
rity for cess for certain period during minority 
— Suit held not barred — Plaintiff held could 
maintain suit 813c 

S, 12 — Time requiste for obtaining copy 

of judgment and decree — Time between appli- 
cation for copy and signing of decree cannot 
be excluded twice 260 

Art, 67 — Current account overdrawn by 

customer of bank — Eaob overdraft is inde- 
pendent loan — Payment by customer — Effect 

18c 

■ -Art. 86 — Mutual account — Test to 
determine 185 
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Limitation Act (contd,) 

Art. 110 — Mokarari lease to collect rent 

from occupancy raiyata and to cultivate large 
area of land — Suit for rent — Sch. Ill, Bibar 
Tenancy Act (VIII [8] of 1885), applies and 
not Limitation Act 8286 

Art. 132 — Mortgage suit — Due date 

means date fixed for repayment of mortgage 
money — It has no reference to subsequent 
transfer by mortgagor 420 

Arts. 14:2 and 144 — Suit for declaration 

and possession of land covered by bamboo 
clump — Title found with plaintiff — Defen- 
dant on one occasion, a few days before suit, 
cutting bamboos — Plaintiff held entitled to 
decree on ground that possession followed title 

408 


Art. 142 — Suit for possession on ground 

of dispossession — Plaintiff has to prove that 
he was dispossessed on alleged date or was in 
possession within 12 years of suit — Evidence 
of both parties as to possession unworthy of 
credit — Suit must fail as presumption arising 
on proof of title cannot be called in aid in such 
case 891 


Art. 144 — Adverse possession against 

lessee is not adverse against lessor 274c 

Art. 176 — Starting point for computa- 
tion of period 1716 

Art. 182 (4) — Decree assigned — As- 
signee’s name not substituted — Application 
for execution by assignee in his own name — 
During pendency, decree got amended — Fact 
of amendment brought to notice of Court and 
judgment-debtor — No application for amend- 
ment of execution petition — Petition held one 
for execution of amended decree and not barred 
by time 158 

Art. 182 (5) — Execution petition by 

benamidar held enured to the benefit of real 
owner — Declaration obtained by real owner 
in civil suit held sufficient to constitute him 
transferee within meaning of O. 21, R. 16, 
Civil P. C. — He was held competent to apply 
for execution 823 

Madras Presidency Agency Rules. Br. 48 
and 49 — ‘Decree* — Meaning of — Order of 
remand 07 

Muhammadan law — Wakf — Mutawalli 

De facto — . He cannot be removed by District 
Judge, in summary proceeding — Such order 
if passed is revisable 874 


Orissa Hindu Religious Endowments Act 
[4] of 1939), Ss. 27 ( 41 , 67 — Scheme 
uridet 8. 92. Civil P, 0. — Members of com- 
mittee appointed as life members — Effect of 
Bs. 27 and 67 138^ 

- — “S. 64 — Scope and applicability — Mem- 
bers of committee appointed under scheme 


Orissa Hindu Religious Endowments Act 

(contd.) 

under S. 92, Civil P. 0., if require previous con- 
sent by Commissioner 1886 


Orissa Money-lenders Act (III fs] of 
1930), Ss. 11 (1) (I) and (IV) and' 10 — 
Sale in execution of final mortgage decree held 
before Act — Personal decree unsatisfied on 
that date — Relief under Act — Sale, if can 
beset aside 146 

Orissa Tenancy Act (II [ 2 ] of 1913), S. 3 
(12) — Permanent lease — Plaintiff holding land 
under defendants who were bajiaftidars since 
1889 at unvarying rent — Tenancy devolving 
from generation to generation with right of 
sub-letting — In 190C defendant acknowledging 
plaintiff’s pre-existing rights and since then 
plaintiff asserting bis right as permanent tenant 
— Held a presumption as to permanent tenancy 
rights in plaintiff’s favour arose even though he 
was recorded as sikmi raiyat in settlement re- 
cords and even though land was agricultural — 
Plaintiff held bad acquired permanent tenancy 
rights by adverse possession since 1908 12 

S. 31‘B, Explanation and S. 228 — Sale 

of holding in execution of rent decree — Sub- 
sequent sale of portion of holding in execution 
of money decree — Right of subsequent auction 
purchaser to apply for setting aside prior sale 

71 

S, 236 (1) — Applicability — Raiyat 

holding homestead with lands held as under- 
raiyat 16 

Penal Code (XLV [45] of 2360), S. 34 — 
Common intention — Mode of attack indicat- 
ing accused were animated with intention of 
killing deceased — S. 84 applies 291a 

S. 79 — Contravention of Rules relating 

to purchase and movement of cloth — Private 
person cannot apprehend — Person apprehend- 
ing cannot take plea under S. 79 2996 


S. 96 — Quantum of proof required uuder 

S. 105, Evidence Act, is not proof beyond rea- 
sonable doubt — It is sufficient if accused 
makes out prima facie case 2946 

Ss. 97 and 99 — Land in i)03seBsion of H 

— B and bis party going to such land for pur- 
pose of ploughing it and thus dispossessing N 

— N striking B and killing him — Bigb* 
private defence of property held did not 


■S. 161 


parporting 


the discharge of his official 

against Honorary Magistrate that he 

bribe from acfluasd before him on nnderstaning 

that he wonld be 

g. 181 Magistrate held was not aohng bus 
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Penal Code (contd.) ' 
was purporting to act in discharge of his official 
duty — Sanction under S. 197, Criminal P. C. 
was held necessary 409<x 

S. SOOt Excep. 2 — Last clause is corol- 

lary of S. 99. Penal Code — Private defence 
does not extend to inflicting more harm than 
necessary — Damage to crop — Owner hitting 
person with hhala penetrating lung — Right of 
private defence is exceeded — Case is not cover- 
ed by exception 

S. 302 — Sentence — Murder by police 

constables — No extenuating circumstance — 
Canital punishment is only appropriate sen- 
tence 291ii 

S, 339 — Preventing person from proceed- 

ing homeward on “ ekka** — It amounts to 
wrongful restraint 299a. 

S. 366-A Evidence of girl — Corrobora- 
tion 

S. 499 — Complaint under, for alleged 

defamatory questions asked during judicial pro- 
ceedings held premature o62) 

S. 499 — Judicial proceedings — Counsel 

putting alleged defamatory questions in cross- 
examination — Party, if can be charged for 
defamation - 56c 

5. 499, Exception (9) — Qualifled pri- 

vUege Advocate and patties to judicial pro- 

ceedings — Applicability of English law 66a 
Praotioe — Statement by aborigines — Duty 
of Courts 1^5 

Bailvays Act (IX [9] of 1690), S. S6 — 
Unclaimed perishable goods sold by Railway 
Company — Suit by consignor against company 
for damages — Company held protected under 
S. 66— Rules under S. 47, held not infringed 

378 

S. 72 — Negligence of Railway Company — 

Consignment looted by rioters — Looting not 
direct sequence of alleged negligence of Rail- 
way Company — Railway Company is not liable 

84oa 

S. 72 — Non-delivery of goods entrusted 

to Railway Company — Burden to disprove 
negligence is on Railway Company 8466 

5. 7:3— Risk Note A— Onus to prove mis- 
conduct — Consignor cannot assert that packing 
was not defective 486 

S. 72 — Risk Note A — Claim based on non- 
delivery — ^Risk Note A does not apply 48c 

S. 72 — Risk note E proviso — Cases falling 

under — Procedure to be followed indicated — 
Barden of proof — Failure on part of plaintiff 
to follow procedure — Remand 45a 

S. 72 — Risk notes A and Z executed — 

Goods lost in transit — Liability of railway com. 
pany — Misconduct — Evidence — Burden of 
proof in cases coming under risk note A 466 
1946 Indexes (Pat.) 8a (4 pp.) 


Railways Aot (co)itd.) 

S. 72 — Misconduct — Proof of SGc 

Appendix C. cl. (3) — Signature of con- 
signee in delivery book at destination is not 
conclusive evidence of complete delivery 242 

Registration Act (XVI [16] of 1908), 
Ss. 17 and 49 — Equitable mortgage — Letter 
recording transaction and creating mere evi- 
dence of circumstances — No operative portion 
Oral evidence to prove transaction held ad- 
missible Letter though unregistered held ad- 

missible 251c6 

Ss. 17 (1) (b), 49— Section 82, Arbitra- 
tion Act (1940) does not abrogate provisions of 

S. 49 Award without intervention of Court 

falling under S. 17 (1) (b) is compulsorily 
registrable — If not so registered, it cannot be 
enforced in proceedings under Arbitration Act 

820 

.S. 47 Sale-deed executed before institu- 

tion of suit — Registration pending suit — Lis 
pendens 

5. 47 — Effect of, on rights of third parties 

G06 

Sale of Goods Act (HI [3] of 1930), S. 7 — 
Contract of sale — Before sale and without 
knowledge of vendor goods stolen — Contract is 
void 845c 

5. 26 Goods consigned to self — Passing 

of property in the goods 3ba. 

Sontal Parganas Justice Amendment and 
Miscellaneous Provisions Regulation of 
1947) -S. 2 (h ) — Conviction by First Class Ma- 
gistrate — Pending appeal to Additional District 
Magistrate, Sontal Parganas Justice Amendment 
and Miscellaneous Provisions Regulation of 
1947 coming into force — Additional District 
Magistrate has jurisdiction to dispose of appeal 

234 

Specific Relief Aot (/ [l] of 1877), S. 42~~ 
Interference with possession of plaintiff — Suit 
for mere declaration of title — Maintainability 

28 

S. 42, Proviso — Share of judgment-deb- 

tors in one of joint family properties sold in 
execution — Purchaser can sue for mere parti- 
tion without claiming possession 317a 

Succession Act ( XXXIX [39] of 1925), S. 2 

(U) Document held not will but deed of 

dedication 94 1 

Ss. 232, 233 — Representative of universal 

legatee is not entitled to letters of administra- 
tion with will annexed 419 

Tort — Malicious prosecution — Essentials to be 

proved Onus — Want of reasonable and prob- 

able cause — Malice — Proof as to 167 

Malicious prosecution — Initiation of — Pro- 
ceedings under S. 183, Criminal P. C. 88a 


Subject Index, 

Tort co7iid.} 

Malicious proaeCution — Malicious com- 
plaint under S. 133, Criminal P. C. bdb 

Transfer of Property Act (IP' [4] of 1882), 

S. 6 (a ) — Partition between A and B — Com- 
promise providing that they would not claim 
any ehare which would otherwise have accrued 

10 them on death of either of them — Compro- 
mise is not hit by S. 6 (a) 862c 

S. 62 — Applicability to court sale Ilia 

S. 62 — “ Transferred or otherwise dealt 

” — Institution of suit during pendency of 

11 suit 111 ^, 

— S. 62 — Suits by prior and subsequent 

mortgages without impleading each other Sale 

in execution of decree on prior mortgage dur- 
ing pendency of suit on subsequent mortgage — 
Bights of the parties 111c 

jSs. 62 and 61 — Sale-deed executed before 

institution of suit — Bcgietrabion pending suit — 
Lis pendens 60a 

S. 6d — Advance by one brother to another 

— Sale in lieu of such loan cannot be presumed 
to be benami — Benami 247d 

S. GO — Final decree for sale — Mortgage- 

debt merges in decretal debt — Neither right of 
total nor of partial redemption conferred by 
S. 60, survives final decree for sale 208c 

S. 82 — Bight of contribution does not 

affect relations between mortgagor and mort- 
gagee as such — It operates only as between co- 
mortgagors — It is not pei’ se matter directly or 
constructively in issue in mortgage suit for 
sale 208a 

S. 100 — Charge created by decree not 

one under S. 100 1996 

S. 106 — Permanent lease — Flaintifif hold- 
ing land under defendants who were bsjiaftidars 
Einoe 1889 at unvarying rent — Tenancy devolv- 
ing from generation to generation with right 
of Bubletting— In 1906 defendant acknowledging 
plaintiff’s pre-existing rights and since then 
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plaintiff asserting bis right as permanent tenant 
— Held a presumption as to permanent tenancy 
rights in plaintiff’s favour arose even though 
he was recorded as sikmi raiyat in settlement 
records and even though land was agricultural — 
Plaintiff held bad acquired permanent tenancy 
rights by adverse possession since 1906 12 

Ss, 107 and 117 — Agricultural lease by 

registered instrument — Delivery of possession 
is not necessary for validity 4466 

■ -S. 108 ( 1 ) — Abatement of rent — Diluvion 

— Diluvion of portion of tenancy land Tenant 

can claim abatement of rent 822a 

S, 108 (1 ) — Abatement of rent — Diluvion 

— Tenant claiming abatement of rent on ground 

of diluvion of part of tenancy land Onus is on 

tenant to show bow mnob land has been lost in 
this way 8226 

S. 110 — Agricultural lease — Time of com- 

mencement of lease not specified — Lease be- 
comes operative on day it was made — > False 
recital of receipt of premium in lease deed can- 
not lead to inference that commencement was 
postponed 446a 

S. 110 (f) — Acceptance of fresh lease 

during continuance of earlier lease — Implied 
surrender of original lease — Held on constnio- 
tion of two leases that on execution of a later 
lease earlier lease was surrendered 407 

■ S. 122 — Gift — Acceptance of — Inference 
as to — Possession of gift deed by donee 180c 

S. 126 — Gift — Undue influence — Pre- 
sumption — Paramour and mistress — Gift of 
entire property by donor in favour of bis only 
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Patna High Court 


A. I. R. (35) 1948 Patna 1 [C, S. 1.] 

MAKOHAR LALIi AXD MEREDITH JJ. 

D)\ Sir KamesUwar Siucfh — Applicant v. 
^ommiisioner of Income Tax, Bihay and 
Ortssrt — Opposite Party. 

Misc. Jadicial Case No. 86 of 194-5, Decided on 10-1- 
1947, referi-cd by Income Tax Appellate Tribunal, 
Bombay. 

(a) Income-tax Act (1922), S. 10 (2) (xi) — Bad 
debt. 

The assessee carried on the business of money lend- 
ing and a jute mill. In April 1932, the assessee closed 
;the jnte mill business and sold the mill reserving to 
himself the right to I'ealise the outstandings due to tbo 
niill from the customers and debtors up to the date of 
the sale. One of these debts due to the mill amounted 
■toRa. 159 ^ 000. In the assessment year 1933-34, the in- 
<iome-tax department did not allow this sum as a bad 
^bt of that year on the ground that it had not bcoonie 
irre^Terable and that the assessee should take steps to 
realise it. The assessco accordingly took steps to realise 
the sum in the Calcutta High Court and realised only 
10 in 1940. The debt thus became a bad debt in 
1940 and in that year the assessee claimed that it 
should be allowed as a bad debt: 

Held that (1) if the income-tax department wi-re 
right in holding that the debt was good in 1934, the 
mill business having beeit closed in 1932, the assessee 
could not claim to set ofi the debt due to that business 
a bad debt in his account, for 1910 ns it then became 
* capital loss: 31 A. I. R. 1944 Pat. 107, Discing. 

[ParaS]. 

(2) if the decision of the Income-tax Officer that the 
- debt was not bad was wrong the assessee should have 
taken 6te{s to correct it by the appropriate procedure 
and not having done so ho mast face the position that 
the debt was good in 1934 and became bad in 1940. 

[I'ara 9] 

PerZleredithJ . — The fact that the Income-tax Officer 
wrongly treated the debt as money-lending debt in 
1933-34 would not entitle the assessee to a repetition of 
the mistake in 1940. [Para 17j 

(b) Income-tax Act (1922), S. 10 (2) (xi) — Money- 
lending business — Bad debt in connection with 
asseasee’s other business. 

The assessee carried on a money-lending business. 
The asseseee's patwari misappropriated some amount 
1948 P/I & 2 


out of h's zamindiiri income iiiul siib-jCfiuently executed 
promissory note in favour of tlio assessee for the 
amount. The assessee failed to recover anything on this 
promissory note: 

Held that as the amount duo under the promissory nolo 
was not advanced to the Patwari in the course of thcnsse.s- 
see’s money-lending business it could not be deducted 
as a bad debt: 19 A. I. U. 19:12 Mad4:?6 (S.B.). 

[ParaKi] 

(c) Income-tax Act (1922), S. 2 (1)— Interest on 
arrears of rent. 

Interest on avrears of rent relating to agricultural 
lauds is agricultinul incouie within the moaning of S. 2 
(1) and as such, exempt from hix under S. 4 (3) (viii): 
31 A. I. R. 1944 Pat. 198 (S. B.) lU'l. on. [Para 15] 

Cases referred : — 

1. (’44) 1944-121. T. R. 110: 31 A. I.-R. 1044 Pat. 107: 
22 Pat. 727; 2i:i I.C. 07, Commr. of Income Tax, Bihar 
and Orissa v. Maharaja of Darhhanga. 

2. (’.32) 6 I. T. C. 63: 19 A. I. R. 1932 Mad. 430: 5-5 
Mad. 830: 138 I. C. 289 (8. B.), Rajagopala Venkata 
Narasimha v. Commr. of Income Tax, Madras. 

3. (’44) 23 Pat. 374 : 31 A. I. R. 1941 Pat. 198 : 214 
I. C. 183 (S. B.) Sm. Eaksbmi Daiji v. Commr. of 
Income-tax, Bihar and Orissa. 

Piem Lall — for Applicant. 

S. N. Dull. — for Opposite Party. 

Manohar Lall J. — Under s. cc (i). Income 

Tax Act, the appellate Tribunal has referred to 

us three questions for our decision: 

“1. (a) Whehier, even if it be taken that the sum of 
Bs. 1, 62. 200 or any portion thereof was a loas of the 
jute mill businc!^. it is allowable as a bad debt in the 
asse.ssinent year 1941-42 ? 

(In the alternative, if the above question is answered 
in the uegativc). 

(b) whether, in the circumstances of the case, the 
irrecoverable debt covered by the decree against Watt 
Brothers & Co. or any jKjrtion tliereof, can be said to be 
a bad debt of the ossessee’s money-lending business and 
as such, allowable as an admissible dednetiou under 
S. 10 (2) (xi) of the Act? 

2. whether in the circumstances of the cose, the irre- 
coverable debt covered by the promissory note passed 
by Shyam Lai Das can bo considered a bad debt of the 
asseseee’s mooeylending business and, ns such, allowa- 
ble as an admissible deduction under S. lO (2)(xl) of the 
Act. 
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3. Whether interest on arroai*3 of rent rclatln" to 
agricultural lands is ngricultural income within the 
meaning of S. 2 (1) of the Act, and, as such, exempt 
from tax under S. -4 .3) (viii),” 

It is convonieut to set out the facts regarding 
each question sci:)arately. 

[2) Question The af^sossmont procoe- 

dings relate to the year of assessment 1911-42, 
the accounting period of the assessee being the 
l-'asli year 1937, that is to say 29-9-1939 to 16-9- 
1940. The assGSSGc’s father purchased tho Belliag- 
hatta Jute Mills at Calcutta for a sum of Rupees 
6,000, CO/- in October or November, 1912. The mill 
was placed in charge of James Luke and Sons, 
who were to look after it as managing agents on 
a rc-munoration of Rs. 500 a month and a com- 
mission at the rate, of five i>or cent on the net 
[ivofits of the Mill. In order to supply the mana- 
ging agents with funds to carry on tho business 
of tlio Jute ^lill, substantial sums were advanc- 
ed by tliG assesseo's father in 1912, 191.3 and 
1915. In tho last year tho amount actually 
placed in the hands of the managing agents 
amounted to Bs. 2,50.000. James Luko and 
Sons executed bandnotes for the relevant am- 
ounts in favour of the assessee’s father — the rate 
of interest was fixed at 6 r>er cent iwr annum. 
T’be business was carried on till the date of 
death of the assessee’s father, and after the as- 
sessec succeeded to the business on the death 
of his father on 3-7-1929, tho same arrange- 
ment was continued with tho managing agents. 
On the 1-4-1932, the running of the Mill was 
stojiped and tho assessee sold it to Seth Huku- 
mchand on 21-12-1932 for a sum of Rupees 
146,000 reserving to himself the right to realise 
the outstanding duos to tho Mill from the 
customers and debtors up to the date of the 
sale. James Luko and Sons in tho course of 
their management of the Mill had lent large 
sums to Watt Brothers Limited without the 
permission or knowledge of tho assessee. The 
largest shareholder in tho company was James 
Luko himself. When the accounts were audited, 
it was found that on 15-12-1932 a sura of 154,433 
rupees wasdue from Watt Brothers Limited. 

[s] In the assessment year 1933-34, the as- 
sessee showed in his return a sum of Rs. 7,500 
03 having been realised as interest from James 
Luko and Sons on the aforesaid sum of Rupees 
2 , 60,000 this was added in tho assessable in- 
come of the assessee for that year. The asses- 
seo at that time also claimed Rs. 1,49,649-0-6 
as being a bad and iiTecoverable loan diie 
from Watt Brothers Limited. This claim w’as 
made under the heading. Bellighatta Jute Mill 
busine^. The claim to set off this bad debt was 
disallowed by the Income-tax Officer by his 
order dated 23-8-1984, (Ext. T-n) on the ground 


that he was not satisfied that this debt bad 
become irrecoverable in the previous year. Ho 
observed at page 34 that the comiiany, that is 
to say. Watt Brothers Limited 

“used to get advances from tho Mills and supply raw- 
jute since several yeax-s ago. The transactions termi- 
nated in the year ended teptember, 1931 (1338 FS) 
resulting in a balance of Rs. 1,49,649-0 6 due against 
the company. No action has been taken to realise the 
sum and as it is a due of IBS'* Ffe it is certainly not time- 
barred. In claiming deduction for bad debt this year 
(1339 Ffc) the assesso depends upon a letter from 
Steward & Co (Stock and Share Brokers^date 18-12-1933 
in which they simply state that they made enquiric.«! 
and learnt that watt Brothers Ltd., was practically 
solely owned by one Mr. Luke who had no finance 
and therefore tho dues cannot be realised it is not 
clear what enquiries wore made and why a Limited 
company which is working should not be proceeded 
aga'nst for the duos. Further, Mr. Luke tho alleged 
owner of Watt Brothers Ltd. is none else th<tn Messrs 
James Luke and Sons, tho managing agents of tbe 
assessee. It is not clear how the dues became irrecover- 
able from the nss-ssees own managing agents. 

Tho auditors, Messrs Lov look and Lowes have not 
pointed out the amount as a bad debt, and it is hard 
to believe that they have purposely omitted to do so 
to shield Messrs James Luke & Sons. The bad debt is 
not proved.” 

[4] On the 25-8-1934, the assessee instituted 
suit No. 15(>7, of tliat year on the original aide 
of tho Calcutta Higli Court against James 
Luko and Sons in which he claiinod a decrco 
for Rs. 43, 883 as having been wrongfully spent 
by the managing agents and also Rs. 1,58,522 
as having been lent by them to Watt Brothers 
Limited instead of buying jute in the market 
for ca.'^b; this figure is arrived at by adding 
some costs to tho figure 1, 64, 433 referred to 
already (this I find from para. 46, of the judg- 
ment of the Appellate Assistant Commissioner). 
Tho plaint in this suit was not on the record, 
but the written statement filed by James Luko 
and Sons is printed at page 29. In order to 
clear up the ixisition, it was necessary to have 
before us the plaint in that suit, and accord- 
ingly wo called upon the assessee to produce a 
copy of the plaint. The learned Standing Coun- 
sel very rightly did not object to this document 
being produced before us for the use of the 
Court and marked by us Ex. 1. 

[6] On 24-7-1935, the assessee instituted Suit 
NO. 1404 of that year on the original side of 
the Calcutta. High Court against Watt Brothers 
Limited claiming from them Rs. 1,58,522 to- 
gether with interest thereon making a total of 
RS. 185,108. It is stated in para 4 of the plaint 
(which is exhibit T-I at page 26) that James 
Luke and Sons, managing agents of the MiU. 

“used to lend out of the funds of the Mill large Enma 
of money to tho defendant on interest at the rate of 
Rs. 6 per cent per annum for tho alleged purpose of 
buying jute.” 

The ttuitten statement by Watt Brothers is not 
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On the record, and vre arc informed that they 
did not contest the snit. An exparte decree 
was pronounced by the High Court on 18-1‘2-1035 
in favour of the assessoe for its. 1,85,108 plus 
future interest aud costs. In suit no 1507 of I93 i, 
a compromise decroe was passed in Juno 1937, 
for a sum of Rs. 43,83s, and the assesseo aban- 
doned the claim of Rs. 1,58,5*22 against James 
Liuke and Sons on the grounds that he had 
already obtained a decree for that amount 
against Watt Brothers, Limited. In the mean- 
time, the assessee took steps to realise his decree 
from Watt Brothers Limited By snit No. 503 of 
1936 Mr. S. K. Sen was appointed as the official 
liquidator to wind up Watt Brothers, Limited 
on the application made by the assessee as a 
creditor on the 21-12-1936, but the liquidator 
•was able to give the assessee only Its. 10-9-0 out 
of the sum realised by sale of the properties 
of the Company on 21-6-1940. The assessee, there- 
foi*e, has claimed the balance which he could 
not recover as a bad debt. 

[6] How has the ns.sessco treated this advance 
of Rs 2,50.000 (to James Luko and Sons) in hia 
account books and how has he represented this 
transaction to the High Court at Calcutta and 
•to the Income-tax authorities in several years ? 
Exhibit T-I is an extract from list of 
loans for 1339 lasli filed along with the return 
made under s. 22 , Income tax Act by the assesseo 
for 1933 assessment It gives a tabular list of a 
number of debtoi's for the pf»riod 1-4-1931 
to 80-9-1932 In the third column th© bal. 
anco of the sum advanced at the end of 1338 Fasli 
is shown. In the fifth column is given the figure 
for any part of the principal sum realised in 
1889 Fasli and in the sixth column the 
interest on the loan realised in 1339 Fasli 
is shown and at the close of 1339 Fasli the 
balance of the principal is shown The fifth 
debtor is James Luke and Sons At the end 
of 1388 Fasli Rs 2,50,000 is shown as advanced to 
them, but in the fifth column the •whole of this rs. 
2, 50,000 is shown as liaving been realised, and 
in the sixth column th© interest realised is shown 
at Rs. 7, 500 in 1339 PasU., and, as was to be 
expected, the seventh column shows that the ba- 
lance at the close of 1339 Fasli was nil. This shows 
conclusively to my mind that the assessee accep- 
ted the i>osition that Rs 2,60 000 which had 
been advanced by him to James Luke and Sons 
had been repaid by them in 1839 Fasli and was 
then treated as having been spent by the mana- 
ging agents in the course of and for the jute 
business. After 1389 Fasli, the assessee has never 
shown any interest as having been realised or 
due from James Luke and Sons on the whole or 
any part of this Es. 2 , 60 , 000 . It is important 
to remember that the year 1339 Fasli ends on 


30-9- 1932 and this is the very year in whicli tin* 
^lill was closed down in April 

It] In the assessment proceedings for in3:j.3i 
tlie assesseo did not claim this amount us a bad 
debt in )iis money-lending business but as a bad 
debt of Beliaghatta Jute Mills. Calcutta (see pag' 
34 of the papier book'. I liave already drawn at- 
tention to this In appeal from that assessment 
the assesseo maintained tho same position (see 
page 35 para 53) In tho plaint of tho suit 
against Watt Brothers Limited, I have already 
pointed out that tho assesseo clearly statiul in 
para. 4 that Rs. 158,522 was lent by thi* 
^lanaging Agents out of the funds of tho Mill. 
The plaint of the suit against James Luko and 
Sons does not proceed on the basis that a certain 
sum out of Rs. 250,000/a still remins unpaid bui. 
proceeds on the allegation that James Lulie and 
SODS acted fraudulently and negligently in lend- 
ing out Rs. 1,53,5*22 odd to Watt Brothers. 

fS) In the face of these clear facts it must he 
held that Rs. 1,58,522 was not a money, lend- 
ing debt but was a debt due to tho Belliaghatta 
Jute Mills which was closed in April 1932. If 
must also bo held that this amount became a bad 
debt in the year 1940. Learned counsel for thi* 
assessee complained bitterly that tho income-tax 
department have treated the assesseo unfairly, 
lie points out that in tho year 1933-34 the in- 
come tax department would not allow this sum 
as a bad debt of that year on the ground that it 
had not yet become irrecoverable and that the 
assessee should take some stops to realise this 
sum. Accepting that order as correct, argued tin* 
learned counsel, tho assessee proceeded to take stop.s 
to realise this sum in tho Calcutta High Court, 
and as I have ah-eady observed he reali.sed only 
Rs. 10 in the year 1940. It is, therefore, argiictl 
that it is not open to the income-tax department 
to refuse to allow this as a bad debt in tho year 
in whi' h it has really become bad. In my opin- 
ion, it is impossible to give any relief to tho 
assessee. The matter can be looked at only from 
two points of view'. Either the income-tax 
department w'ere right in holding that tho 
debt bad not become bad in 1934 or they 
were wrong in so holding. If tho income-tax 
department were right in holding that the debt 
had not become bad in 1934 the assesseo can- 
have no grievance if he agreed with the income 
tax department and treated the debt as if it W'ere 
a good debt in that year. The jute mill business 
having been closed down in 1932 the assessee can, 
not claim to set-ofif the loss in that business in 
hia account for the year 1940, as it then 
became a capital loss. In tho course of tho argu- 
ment I put to learned counsel the question that 
if the debt of the Jute Mill business was actual- 
ly a good debt not only in the vie^w of the in. 
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come-tax clei aitment but also having regard to 
the financial iiosition ot the debtor how could 
the Qssessee claim this as a bad debt of tlio Jute 
mill business some years later after the jute mill 
Inisincss had boon closed. The answer must 
be against the assesec in such a contingency. 
M’his is exactly what has hapi')ened in the pre- 
sent case. The assessee accepted the decision of 
the Income-tax Officer as correct and, therefore, 
lie cannot complain. 

Co] The other alternative is that the decision 
of the Income-tax Ollicer was wrong and that 
the debt should have boon treated as a bad debt 
in 1931. The remedy of the assessee was to api->eal 
against the order as he did, but lie failed lieforo 
the Appellate Assistant Commissioner on 21-5- 
103G. The assessee should have then moved the 
Commissioner under s. 33 of the Act which was 
then in oix'ration and should iiavc also asked for a 
reference to the High Court under s. CG. Not 
having taken rccour.so to these proceedings, the 
assessee now must face the position that a good 
debt of the IVlinghatta Jute Mill which was do- 
sed in 1932 lias now become irrecoverable in 
1010 . 

[10] For those reasons the answer to question 
No. 1 (a) must, in my opinion, be in the negative. 
Ijcarncd counsel, however, also argued that this 
should be treated as a had debt of the asses-see’s 
money lending business. He relies inincipally on 
the fact that Ruiiees 2,50,000 was admittedly 
advanced to James Huko and Sons, that tlie 
assessee realised lls. 7,500 as inteiest in i:wy 
Fasli and that that amount was included in 
his taxable income of that year. The difficulty, 
liowever, in accepting thi.s argument as correct 
is that the assessee has not shown that Kupces 
1,58,522 remained due to the assessee as a part of 
the Burn advanced to James Luke and Sons. I have 
already shown that in the jihiint of the suit 
against James Luke and Sons no such claim 
was made nor is such a claim consistent with 
the allegation in the plaint of the suit against 
"Watt Brothel’S Limited. I have also shown that 
in the list of loans for 1339 Fasli the assessee is 
shown to have received the whole of this Rupees 
2,50,000. Again no claim was e^'er advanced be- 
fore the income-tax authorities that this Buiiees 
1,58,522 is a bad debt of the money-lending 

business. 

• 

Cll] Learned counsel for the assessee relies 
strongly uijon the decision of this Court pro- 
nounced by me sitting on the Division Bench in 
the case of the present assessee reported in 1944 I. 
T. R. lie.' But in that case the facts found were 
entirely different. I am quoting from page 126 ; 

*‘Xlio Maliaraja entered into money-lending business 
by advancing Bs. 32,00,000 to Kunwar Ganesh Singh. 
That business fell into bad ways and tbe business was 


wound up, the Maharaja taking over all the assets of 
tbe business including the debts due from the custo- 
mers to Kunwar Ganesh Singh who was the agent of 
the business." 

In the present case tbe facts are otherwise, 
viz., the assc.ssce lias been repaid the sum of 
ns. 2.50.000 which he advanced to Janies Luke 
and Sons in the manner indicated above. I have, 
therefore, come to the conclusion that the answer 
to question 1 (b) must also bo in the negative. 

[12] Question Xo. 2 : — Shamlal Das was 
an enijiloyec under the asses.seo and acted as 
Batwari in has zemindnri. On taking the ac- 
count it was discovered that Sliamlal Das had 
misappropriated some money out of tlie zeinin- 
daiy income. As a result of settlement of ac- 
counts, Shamlal Das excuted a promissory note 
in respect of the fund which he had embezzled 
in September, 10.34. The assessee instituted a suit 
to recover tlie sums due on the haudnote and 
on 31-10-1938, lie obtained a decree but nothing 
could Ijo realised from tlic Patwari. The assessee 
claims that tills amount should lie treated as 
irrecoverable loan and allowed to him as a loss 
in. his money-lending Imsiness. It is found as a 
fact by the income-tax authorities tliat this debt 
was not a true debt lent out in the ordinary 
course of the moncylcnding business. Tliey have 
pointed out that 

"It has not been shown even before us that the pro- 
nilsaory note in question was treated as part of the 
luoncy-lcuding transaction of tbe appellant. The appeal- 
bint unquestionably is a big money-lendei* and keeps 
account of bis money-lending transactions but this 
l»iouii&sory note was obtained not for any money ad- 
vanced to him but in consideration of tbe amount due 
on account of zamindary collections embeazled." 

[13] Section 10 (2) (xi) of tlie Act provides that 
in the case of an assessee caiTying on a banking 
or money-lending business 

**such sum in respect of loans made in tbe ordinary 
course of such business as the Income-Tax Ofbeev may 
estimate to be irrecoverable. . . .” 

should be allowed as a deduction. On the facts 
found tills loan was not made in the ordinary 
coui’se of moneylending business and, therefore, 
this bad debt cannot be allowed to the assessee. 

[14] Kelianco was placed upon the oft-cited 
case in 6 I. T. C. 63.® In that case, however, 
the question was not whether any bad debt 
should be allowed as an admissible deduction 
but whether the interest which was received by 
an assessee due to him on promissory notes 
executed in his favour by the defaulting tenants 
was assessable. Bamasam J. who delivered the 
judgment observed that 

‘Tn this case by a fresh contract between tbe zemni- 
dar and the ryots the actual character of the liability 
has been changed into a loan. It has ceased to be rent 
and has become merely a toan." 

The assessees argument was not accepted 
that this interest which was received by him 
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should bo ti*cated as agricultural incoiuo. Tliirf 
decision is of no help to t)ie assessoo on iho facts 
found in the present case. For these reasons, the 
answer to ciuestion no. 2 is in the negative. 

[lol Question No. 3 : — It is unnoccs.sary to 
give the facts as it is agreed that the answer to 
this question is in the athnnativo on the autho- 
rity of the decision pronounced by this Court in 
23 pat. 374.^ The sum involved is Rs. l,G7,ca3. 

[16] As the assesseo has failed with regard to 
his claim for Rui)ee3 1,58,522 and also with 
regard to tlie claim for Rs. 700 but has succeeded 
with regaixl to his claim for Rs. i, 07,00^1, each 
party will bear his own costs of the hearing in 
this Court. 

[17] Meredith J I agi-oe. Upon tiuostion 

NO. 1, it seems to me impossible to hold that tlie 
loss was in the asses-see’s money-lending busi- 
ness. Neither tlie suit against James Luke and 
Sons nor that against SVatt Brothei-s was a suit 
ui)on a loan or framed as .such. It was a loss in 
his jute business incurred througli the mis- 
feasance of his managing agents. It is no doubt 
hard that the assessee should be first put out as 
being pmnature and tlien as too late. But if the 
Income-Ta^ Officer wrongly took the view in 
1933-34 that the sum outstanding (which lie 
refused to regard as irrecoverable then) was a 
money-lending debt, and tlio assessee accepted 
that instead of taking the matter to the Iiighest 
tribunal, that it seems to me can give him no 
claim to have the mistake repeated in 1910 in 
his favour. The money may have become iri-ocovi*- 
rablo in 1940, but it can then only bo regarded as 
a capital loss of a defunct business. It cannot 
possibly bo treated ns a trading loss of the 
assessment year. 

G.N, ficcorihinihj. 

/ 
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Reuren j. 

Ham Prasad OJha and another — Peti- 
tioners V. ^aheshauand Pandey — Opposite 
Party. 

Civil Criminal Revn. No. 13 of 1946. Docidod on 
26-11-1146, from order of Addl. Collector, Arrah, U/- 
21-6-1946. 

(a) Criminal P. C. (1898), Ss. 195 (1) (c) and 476— 
Offence mentioned in S. 195 (I) (c) committed by 
person not party to Court proceedings — Applicability 
of S. 476. 

Sectioo 195 (1) (c). Criminal V. C., provides a ixir to 
a prosecution only where an oflence mentioned therein 
is alleged to have been committed by a party to a pro- 
ceeding in any Court. There is no bar if the offence is 
committed by somebody who is not a party to such pro- 
ceeding. Where an offence mentioned in S. 19-5 (1) (e) 


id committed by a per-^on who i-; not a p.tity to -it -li a 
proevedin^. no o>.vusioM iu-is<s lor proeei’din;.;-; iiiub- 
S. 476, and the piovLsions cl that section do not lOiiu' 
into oi>ovation at all. I.l’iua I . 

Annotation: — (’ 16-Coin) Ci iminal P. I'., S. Iho, N. li 
Pt. 1; N. Pi Pt. 1- 

(b) Criminal P. C. (1898), S. 476 — ,1 and J- claim- 
ing mutation on basis ol different sale-deeds 
Deeds found forged — I and (', Jl’s husband, pro- 
ceeded under S. 476, for offence under S. 471. 
Penal Code — Held, proceeding against (' was not 
maintainable as (' was neither party to proceedings 
nor to the offence with which .1 was charged. 

By reason of S. PI5. tho jurisdiction i i tli.; 
Court to proceed under S. 476, arises only wlum the oil- 
once is alleged to have bce-n connnittod by a piuty t> 
the proe'ccdiiig. But once the Court gets jurisdiction ami 
proceeds under S. 476, it is einiwwered to deal witli tlu: 
offence as a whole, and i.s not bound to confine its com- 
plaint only to the party and may complain also against 
a person who is not a party hut who has participated in 
the commission of the offent o. [Para 5] 

.1 and n applied for mutation of certain pvoi>erty in 
their namo separately, relying on two different salo 
deeds. The deeds were found to be forged and .1 and 
ii*s luisbirnd C were proiccdod against under S. 47(1, 
Criminal P, C. for an offence under S. 171, Penal Code; 

Ilt'Ut, that the proceedings again.sl C could not be 
maintained as JS, his wife and notC was a party to tho 
proceedings in winch the forged document was filed, nor 
could C be charged along witlr .1 as the document in res- 
pect of which C was proceerlcd against was different 
from that for which .1 was proseeuted and .1 had jioth- 
ing to do with it. .V. I. R. 1931 Boni. 305, DistUi'j. 

[Pai:\ 5j 

(c) Criminal P. C. (1898). S. 476 — Failure to come 

to express finding whether prosecution is in the in- 
terest of justice under S. 476, does not render order 
for prosecution invalid — Express finding not neces- 
sary In cases of grave offences such consideration 

can be presumed or even High Court can consider 
it in revision — Proceedings under S. 476, in the 
case held proper. 

Although it is will established that tho Conits muse 
consider whether a proseention is necessary in the inU-r- 
est of jeisticc as required by S. 476, Criminal P. C., tho 
failure to come to an express finding on the i»int does 
not necessarily vender the order invalid. It is sufficient 
if record shows that the Court applied its mind to tho 
point and in a ease where a grave offence Is alleged to 
have been committed it would be unreasonable for tlie 
Court to take tlie view that the point was not consider- 
ed. In the last resort, the High Court may consider the 
point in revision if it api)ears to have not been consider- 
ed by the Courts below: Case lato referred. [Para 6] 

Where tho ollegations against a person proceeded 
against under S. 476, were of a serious frauil and a 
serfous case appeared to have Iwon made out showing 
reasonable chance of conviction: 

Held, it was necessary, in the interest of ju.stice, that 
the matter should be taken to Criminal Court and lienee 
the proceedings taken under S, 476, were proper. 

[Para 7] 

Annotation; — (’ fS-Com.) Criminal P. C. S. 470, N. 13, 
Pt. 9. 

Cases rejerred:— 

1. (’45) 24 Pat. 174: 32 A. I. R. 194.5 Pat. 302: 221 

I. C. 471, JIathur Prasad v. Pitambnv Singh, 

2. (’31) 55 Bom. 461: 18 A. I. R. 1931 Bom. 30-5: 13.3 

I. C. 269, Emperor v. Balgaunda Rnmgannda. 
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3. (’28) 65 Cal. 1312: 15 A. I. R. 1928 Cal. 862: 113 
I C 842, Keraiiiat All v. Empc-ror. 

4. ( 30) 17 A. I R. 1930 Cal. 3-52. 126 1. C. 416, Sur- 
ondra Nath v. Kumcda Charan. 

5. (’33) 20 A I. R 1933 Cal. 147: 1 44 I. C. 88, Nabani 
Nath y. Emperor. 

6. (’33) 56 Mad. 157; 20 A. I, R. 1933 Mad. 67; 140 
I C. .323. In rc C. Rarnavva 

7. ( 37) 24 A I. R. 1937 i>at. 53 4: 172 I. C. 237, Nand 
Kumar v Emperor 

8. (’30) 17 A. I. R 1930 Cal. 705: 129 I. C. 110, Satis 
Chandra v Empei'or. 

9. ( 31- 58 Cal 1117 18 A. I R. 1931 Cal. 190: 132 
I. C 160, Superintendent and Remembrancer of Legal 
Afiaira. Bengal v Ijjatulla Paikar. 

10. (’31' 68 Cal 965 18 A. I. R. 1931 Cal. 760 : 134 

I. C 914, Nawabali Khan v Chandra Kauta. 

R. N. Sinha — for Petitionei-s. 

Brahmadco Naraxn and llanans Kmnar — 

for Opposite Party. 

Order. — This is a petition in revision against 
an appellate order of the Additional Collector of 
Sbaliabad, upholding an order of the Land Re- 
venuo Deputy Collector of Shahabad under 
8. 476, Criminal P C. directing the prosecution 
of the i>etitioners of offences under S. 471, Penal 
Code. 

[2) The case arises out of mutation proceedings 
before the Land Revenue Deputy Collector in 
which petitioner 2, Ramanuj Pandoy, and Jaisrani 
Kuer, wife of Ram Prasad Ojha (i^titioner 1), 
and other persons were applicants. The claim of 
•Taisrani Kucr was based upon a sale deed said to 
have been executed by the opposite party, Mahesha 
Nand Pandoy and his wife, Adhikari Kuer, on 
S-8.1943, and registered on 7-8-1943. Ramanuj Pan- 
dey claimed under another sale deed purporting to 
have been executed by Mahesha Nand, and cxecut- 
ed and registered on the same day as the other sale 
deed. Separate applications were made by Jais- 
rani Kuer and Ramanuj Pandoy for mutation; 
but the cases were dealt with analogously by the 
Land Revenue Deputy Collector. The mutation 
was opposed, among others by Mahesha Nand 
and his wife, Adhikari Kuer, on the allegation 
that there was no such sale as alleged, and that 
both the sale deeds were forgeries. In support of 
Jaisrani’s sale deed, certain other documents were 
put forwai-d by the applicants, namely, a Mabad- 
unama (Ex. 1), under which Adhikari Kuer pur- 
ix>rted to enter into an agreement for the sa’e of 
the property, and number of hauduotes, purpor- 
ting to have been executed by Adhikari Kuer, 
which are said to have formed part of the con 
sideration for the sale deed AU these documents 
and the two sale deeds purported to boar the 
thumb-impressions of the executant. 

[3] Evidence was entered into before the 
Land Registration Deputy Collector both on the 
question of possession and of the genuineness of 
the sale deeds. Amongst other evidence adduced 
on the latter point, there are the depositions of 
two expert witnesses, according to one of whom 
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the thumb impressions are genuine, while accord- 
ing to the other they are not genuine, but are 
impressions made by means of blocks. Both 
points were decided by the Land Registration 
Deputy Collector against the applicants, and he, 
accordingly, rejected the applications by his 
order dated 9-4-1945 Appeals against this 
order to the Collector and the Commissioner 
were dismissed on the point of possession; but 
the Commissioner also made a reference to thd 

sale deeds in the following terms: 

“There is overwhelm'ng evidence to show that the 
pet'tioners are not in actual possession and, on that 
ground alone, the application must be rejected even 
though it may be conceded that on the basis of the sale 
deed, on the genuineness of which two handwriting ex- 
X^erts differed, the petitioners may claim a semblance of 
title.” 

The present proceedings started on the appli- 
cation of Mahesha Nand Pandey and Mt. 
Adhikari Kuer, who asked for the prosecution of 
eleven i)ersons connected with the mutation pro- 
ceedings. The Land Registration Deputy Collec- 
tor i-ejccted the petition except as to the pre- 
sent i)etitionei*s, one of whom, as I have 
mentioned, was an applicant for mutation. The 
other, Ram Prasad Ojha, was merely the hus- 
band of an appliaint, and deposed as a witnesa 
in the case. It is probable that he also acted on 
her behalf in the case, because, in his order under 
S. 476, the Land Registration Deputy Collector 
says that “these people” (meaning thereby the 
two petitioners) produced the sale deeds and 
handnotes, and put them in Court as evidence. 

[41 On behalf of petitioner. Ram Prasad Ojba, 
it is urged that his case falls within the rule laid 
down by a Division Bench of this Court in 24 
pat. 174.’ It was decided in that case that S. 476, 
Criminal P. C. must be read along with 8. 195, 
sub-s. ( 1 ), els. (b) and (c) of the Code, that the 
latter section creates a bar to the institution of 
a prosecution in certain classes of cases, and that 
the former section provides the procedure by which 
alone that bar, when it exists, may be removed. 
In their Lordships’ opinion, a Court has jurisdic- 
tion to proceed under S. 476 only when under 
S. 195 a bar to prosecution for the particular 
offence exists. The offence with which we are 
concerned is one under S. 471, Penal Code, which 
is one of the sections mentioned in cl. (c) of 
sub-s. (l) of S. 195. This provides a bar to a pro- 
secution where such offence is alleged to have 
been committed by a party to a proceeding in 
any Court. There is no bar if the offence is com- 
mitted by somebody who is not a party to such 
proceeding. Hence if such an offence is commit- 
ted by some one, who is not a party to such a 
proceeding, no occasion arises for proceedings 
under S. 476 and the inMviaions of that sec- 
tion do not come into operation at all. 
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[ 5 ] On behalf of the opposite party, my atton- 
,tion is drawn to the decision in 55 Bom. 401^ 
It was pointed out there that, although the two 
sections are connected with each other, the scoih) 
of S. 476 is somewhat wider than that of s. 193. 
It is true that, by reason of s. 195, the jurisdic- 
tion of the Court to proceed under S. 476 arises 
only when the offence is alleged to have been 
committed by a party to the proceeding. Onco 
the Court gets jurisdiction however, and proceeds 
under S. 476, it is empowered to deal with one 
off'ence as a whole, and is not bound to confine 
its complaint only to the party, and may com- 
plain also against a person who is not a x>arty 
but who has participated in the commission of 
'the offence. It is urged that in the case before 
me, Ramanuj Pande, a party to the mutation 
proceeding, was alleged to have committed an 
offence, and, therefore, the Court had jurisdiction 
to proceed also against Ram Prasad Ojha. I 
cannot agree that the facts of the Bombay case 
are applicable to the present case for the two 
Ijetitioners are being proceeded against in respect 
of different offences, although both the offences 
happen to be under the same section. Under 
s. 195, cognizance, except on the complaint of 
the Court concerned, is prohibited of an off'enco 
under S. 471, Penal Code, when such offence is 
alleged to have been committed by a party to 
any proceeding in any Court “in respect of a 
document produced, or given in evidence, in 
- such proceeding.” The document, on which the 
case against Ram Prasad Ojha depends, is the 
sale deed in favour of Jaisrani. Ramanuj Pandey 
had nothing whatever to do with that document, 
and it cannot be suggested that ho has committed 
any offence in respect of that document. Hence, 
30 far as that offence is concerned, the bar under 
S. 195 does not arise and the Court has no 
jmiediotion under S. 476, and as regards the 
other document jurisdiction under 8. 476 exists, 
but the offence alleged does not touch Ram 
Prasad Ojha. I have, therefore, no doubt that, 
so far as Ram Prasad Ojha is concerned, the 
direction under S. 476 is without jurisdiction, 
and must be set aside. 

[6] As regards the second petitioner, the posi- 
tion is quite different. This is a petition in rovi- 

• sion, and I can only interfere in the limited 
circumstances set out in S. 115, Civil P. C. No 
question of jurisdiction arises, and the main 

' contention is that the Courts below committed 
a material irregularity by not considering, as 

• required by S. 476, Criminal P. C. whether a 

• prosecution was necessary in the interests of 
' justice. It is well established that this point 

must be considered by the Court: 65 cal 1312,^ 
A. I. B. 1980 cal. 852,* A. I. R. 1933 Cftl. 14.7,® 
66 Mad.t67* and A.i.n. 1937 rat. 531.' Tlie failure 


to come to an express finding on ilio iH)ini, 
however, does not necessarily render the oidt r 
invalid. It is suft’icieut if the record sliows that 
the Court applied its mind to the point : .\ I R. 
1930 Cal. 705'' and 5S Cal. 1117® and in a case where 
a grave offence is alleged to have been com- 
mitted it has been held that it would be unrea- 
sonable for the Court to take the view that the 
ix)int was not considered ; 5S Cal. 905^® In the 
last resort, the point may be considered by this 
Court in revision, if it does not appear to liave 
been considered by the Courts below. 

[7] The Land Deputy Collector has orderocl 
the prosecution on the finding that a primet 
facie case has been made out — a finding which 
was considered insufficient in 58 Cal. 1H7® at r. 
1122 The Additional Collector does not seem to 
have considered even whether a prima fade 
case has been made out. I have, therefore, 
perused the record of the mutation proceedings 
and the judgment of the Laud Deputy Collector 
in that cast*. In that case, the Deputy Collector 
came to a definite finding that the documents 
in question were forged. That finding was based 
on several grounds, many of them observations 
of the Deputy Collector himself. Also it was 
bassd on the opinion of an expert whose evidcnco 
the Deputy Collector preferred to that of the 
expert on the other side. On a perusal of tlio 
evidence of the export relied on by the Deputy 
Collector, I find that there are certain statemente 
in it which require the serious consideration of 
the Courts — statements which I retrain from 
discussing because such a discussion on the insuffi- 
cient materials appearing on the record may 
prejudice the accused. The expert was not cross- 
examined in detail, and the grounds on whiclx 
he based his opinion are not set out at any length 
or with all the necessary pai'ticulara. The mater- 
ials necessary for coming to a finding as to 
whether the oi^inion expressed by him is correct 
or not are, tlicrcfore, not before the Court. At 
present, however, it is not necessary to come to 
a finding on this ix)int. It is only necessary to see 
whether there is a serious case made out and 
whether there is a reasonable chance of a con- 
viction. It appea)‘3 to me that these conditions 
are satisfied in this case and, as the allegation 
is one of a serious fraud, it is necessary, in the 
interests oi justice, that the matters should bo 
taken to the criminal Courts, I, therefore, find 
myseif unable to interfere. 

[8] On the above grounds, I allow the i)Gtition 
of the petitioner Ram Prasad Ojha, and with- 
draw the complaint as against him. The petition 
of Ramanuj Pandey is dismissed. 

D.R. Order accordingly. 
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Kamla Prasad — Petitioner v, Dmperor. 

Crirnhiftl Rev. No. 12G*J of IH-IG, Deckled on 7-1-1947, 
B^'aiust Older of Sessions Judge, Clianiimvan, D/-1G*9- 
194G. 

(a) Food Grains Control Order (1942), Cl. 3(1) and 
(2) — “Undertaking” in sub-el. (1) means trade or 
business — Purchase of more than 20maundso{food 
grain withdut license*- Without proof of purchaser 
engaging in undertaking, purchase does not 
amount contravention of Cl. 3 (1) — Purchase for 
storage — No proof that purchase was for sale — Cl. 
3 (2) has no application — Presumption in Cl. 3 (2) 
does not arise : 31 A.l.R. 1944 Pat. 308 and 32 A.I.B. 
1945 Pat. 78, Pci. <vn\ 32 A.l.R. 1945 Mad. 356, 

31 A.l.R. 1911 Mad. 451 and 31 A.l.R. 1944 Mad. 452, 
Pcf. [Paras 3, 4 & 5J 

(b) Interpretation of statutes — Penal enactment — 
Penal Clause must be strictly construed. [Para 3] 

Annotation (4G-Com.) Criminal P. C. Pve. N. 2. 

Ca^cs Peferred : — 

1. (’44) 25 P.L.T. 81: 31 A.l.R. 1944 Pat. 308: 217 I.C. 
229, Raghnbai* Lai v. Kmijcror. 

2. (’44) 25 P.L.T. 91: 32 A.l.R. 1915 I’at. 78: 218 I.C. 
180, Maksodan Ram v. Emi^ror. 

3. (’45) 32 A.l.R. 1015 Mad. 356, In re Vnlappii 
Ammotty. 

4 . (’44) 31 A.l.R. 1944 Mad. 451: 216 I.C. 192, In ro 
XJduman Taraganar. 

5. (’44) 31 A.l.R. 1944 Mad. 452: I.Iv.R. (1911) Mad. 118, 
l*ublic Prosecutor v. Venkayya. 

K. JV, Pal — for Petitioner. 

Copal Prasnd.— for the Ciown. 

OrdeP The petitionor, Kamla Erasaci, has 

boon convicted undei- Rule si ( 4 ), Defence of 
India Rules, and sentenced to undergo rigorous 
imprisonment for two months. It was alleged that 
ho has contravened the provisions of cl. 3, Food 
Grains Control Order, 1942, (hereinafter referred 
to as the Control Order). The facts are tlie follow, 
ing. The prosecution case was that on 16-2-194G, 
one Sheonath Kumar (p.w.l), who is a Market 
Inspector went to the Chainpatia Bazar, and found 
four cartloadsof rice ready to leave the market 
for some other place. The ixititioner, claimed 
that he had purchased the bags of rice on the four 
carts, which on weighment were found to be 
about GO inaunds. Tlie Market Insi)ector then 
submitted a report to the Sub-Divisional Magis- 
trate, on which the case against the petitioner 
was started. The defence of the ijetitioner was 
that the rice did not belong to him exclusively, 
but to him and his three brothel’s. This defence 
of the petitioner has not been accepted by the 
Courts Ijelow. 

[2] The main contention raised on behalf of 
the i>etiticmer is that his conviction for a contra- 
vention of cl. 3 of the Control Order is bad in 
law. Clause 3 of the Control Older, so far as is 
I’elevant for our purjKjses, is in the following 
terms : 


“(1) No person shall engage in any undertaking whicb> 
involves the purchase, sale or storage for sale, in whole- 
sale quantities of any food-gi-ain except under and in 
accordance with a licence issued in that behalf by the 
Provincial Government or by an officer authorised by 
the Provincial Government in this behalf. 

• • • « 

(2) “For the purpose of this clause any pei-son who 
stores foodgrain in quantities exceeding 50maunds may, 
unless the contrary is proved, be deemed to store the 
foodgrain for the purposes of sale.” 

There are certain provisos to sub-cl. ( 1 ) which 
are not directly relevant for our juirpose. 
The learned Magistrate who tried the petitioner*, 
was of the view that the j^etitioner had stored 
rice exceeding 50 maunds, and under sub-cl. (’2) 
he would be deemed to have .stored the food grain 
for the pui’i^ose of sale, unles-s the contmry was 
l^roved. He, therefore, convicted the petitioner 
on the footing that he had stored 60 maunds of 
rice for .“Jale without a license, and had thus con- 
travened cl. 3 of the Control Order. The learned 
Sessions .ludge, who heard the appeal, proceeded 
on a different footing. He stated ns follows: 

“ As I uncler.stand cl. 3 (1) of the Order, the pucha.se 
of foodgrain in excess or 20 maunds is prohibited except 
under a license granted by a competent authority. It is- 
not Dccessary to establish that the foodgrain was purchas- 
ed for the purpose of sale. It may have been purchased 
for any puriiosc, but if it is in excess of 20 maunds ami 
without a licence, the purchaser will have contravened 
the aforesaid clause.” 

[3] The learned Sessions Judge appears, there- 
fore to have held that the jretitioner had con- 
travened cl. 3 ( 1 ) of the Control Order, because 
he had purchased rice exceeding 20 maunds in 
weight. He held that the act of the petitioner in pur- 
chasing GO maunds of rice did not amount to- 
‘storing’, as that word is generally understood. 
In order to appreciate the point raised on behalf 
of the petitioner, it is necessary to refer to cl. a 
of the Control Order which defines certain expres- 
sions used in the Control Order. One of these ex^ 
pi’GSsions is “purchase in wholesale quantities. 
According to cl. 2 of the Control Order, this 
expression means purchase in quantities exceeding. 
20 maunds is anyone ti’ansaction, and includes 
purchase by any pei’son on behalf of another as 
a commission agent or as arhatiya. Therefore, 
the expression “pui*chase in wholesale quantiti- 
09 ” .occurring in cl. 3 of the Control Order means 
purchase of foodgi-ain exceeding 20 maunds in 
any one ti’ansaction. It is not contested before 
me that rice is foodgrain to which the Control Order 
applied. It is also not contested before me that 
the petitioner did not have a license for the pur- 
chase. The question, therefore, is if the view of the 
learned Sessions Judge is correct, namely, that 
any purchase of foodgrain which exceeds 20 - 
maunds requires a licence, and in the absence of 
such a license, the purchase becomes a contraven- 
tion of cl. 3 of the Control Order. In ray opinion. 
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the pi‘Oposition in the Tvido terms in 'ubich 
it has been laid down by tlio learned Ses- 
sious Judge is not correct in li\w. The 
imix)rtant words in clause 3 U) to which 
the learned Sessions Judge does not apiM>ar 
to have given effect to are : “No pei-son shall 
engage in any undertaking etc.” It is the en- 
gagement in an undertaking involving the pur- 
chase, sale or storage for sale in wholesi\le 
quantities, that is prohibited under cl. 3 of the 
Conti*ol 'Oi-der. The expression “undertaking” 
has been explained in it. Si (l) of the Defence 
of India Rules; it means any undertaking by 
way of any trade or business and includes the 
occupation of handling, loading or unloading 
goods in the course of transix)rt, The Control 
Oi-der is an order made under sub-rule (2) of 
r. 81. The expression “undertaking” used in 
the Control Order sliould oidinarily have the 
same meaning as it has in the parent rule, 
under which the Control order has been made. 
Under R. 3, Defence of India Rules, the General 
Clauses Act, 1897, shall apply to the interpre. 
tation of the rules as it applies to the inter- 
ixntation of a Central Act. Under S. 20, General 
Clauses Act, exi?i*essions used in a notiBcation, 
order, scheme, rule, form or bye-law shall have 
the same meaning as in the Act or Regulation 
under which the notiBcation, order, etc. arc 
made, unless there in anything repugnant in the 
subject or context. It is, however, not clear if 
the General Clauses Act will apply to the in- 
terpretation of expressions used in the Control 
Order. Aiwirt from the provisions of the General 
Clauses Act, 1897, on general grounds the ex- 
pL'ession “undertaking” occurring in tlio Contixii 
Order .should have the same meaning as it has 
;n R. 81 , unless there is anything repugnant in 
the subject or context. It would bo unusual to 
use an expression in the Control Order and give 
it a meaning different from the one which tlio 
expression lias in the parent rule, under which 
the Control Order has been made. Thera are 
other provisions in the Control Order which also 
indicate that the exprassion “undertaking,” has 
been used in the sense of trade or business. The 
Bret proviso to cl. 3 (l) as well as cl. l show 
that a licence is required when a pei-son engag- 
es in a trade or business, whicli involves the iiur- 
chase, sale or storage for sale in wholesale quan- 
tities of any foodgi’ain. A purchase mode by a 
consumer, who may have a large number of 
members in his family, even though the pur- 
chase exceeds 20 maunds. cannot be said to bo 
engaging in an undertaking, taking the expras- 
sion “undertaking” in the sense of trade or 
business. My view, therefore, is that mere pur- 
chase of foodgrain exceeding 20 maunds in 
weight or mere possession of foodgrain exceed- 


ing that quantity dous nut amount iu a o'u. 
travention of cl. 3 of llu- Contiol Order, '• '■‘j 
essence of tlie contravention, is ciigaging iu iie 
imdcrtaking wliich involves tiie purchase, sale m 
storage for pale in wholesale iiuantities of aii>' 
foodgrain without a licence. The enipliasis i-^ ou 
engaging in an undertaking, tliat Hade oi 
business, I am lortifieil in tins view lu' twc: 
single Judge decisions of this Court, 25 I*. ]i. 
T. Si} and 25 V. L. T. Jn both tiios»* ileoi- 
sions, cl. 3 of the Control (h-der came to he euii- 
.sidored, and among other qiu'stions, the qu. ~- 
tion of possession of more than 20 maumls oi 
foodgrain was considered iu relation to cl. :• 
of the Control Order. Jn the Bi'^t decision ii 
was observed as follows; 

‘ In frnuiin? the chiu'' 0 , the Magi-liale soc-iii.-. nut U' 
have noticed that the Food (ivain.s Control Order did 
not prohibit posses.sion without u lieeneo, but prohii)it<;<l 
the C)if^gin<? in tiny busiuPas without ti licence. Merc 
possession not (or pui'iioses of side does not ui>i>eai t<> 
he touched by Cl. 3 of the J’\>od Oiaiiis Contnil Oidci. 
hut the charge does not say fliatthc jvetitiuner w .i.s 
in pos'iession of the conniuxlities for imr^iosc oi mIi-. 
Unless it was .shown that he held the conunoditties loi 
sale or in the course of n business with which he wa-. 
engaged, jKissespion would not aiuonnttoan offeiuc 
under the Food Gains Control Order.” 

Similar observations were made in tho second 
case also. It is true tlmt the obstM-vations made 
above related to the question of ix).ss(.\ssion, ami 
not to tho imrclmse iu one transaction of 
foodgrain exceeding 20 iiniunds iu weight. Rut 
the observations stipport tlic view tliut tlio em- 
phasis is on “engaging in an umlevtaking w hich 
involves a purcliase iu wholesale (ptantitioji of 
any foodgrain.” If the intention wa.s to pro- 
hibit all purchase of f<x)dgrain exceeding 20 
maunds in weight, then it wivs not necessary 
to use the expression “engage in any under- 
taking.” That expression must ho given its 
proi>er meaning in the Control Order. j\Iy at- 
tention 1ms been drawn to a Single Judge deci- 
sion of tho Madras Iligli C^onrt in A. I. R. 19!i> 
Mad. 35C,® where a view similar to that of the 
learned Sessions Judge has l)een expre.sstid. 
namely, that the purchase of foodgrains in wlio- 
lesalo quantities without a licence and nothing, 
more amounts to a contravention of (d. 3 (1) of 
the Control Order. 'J’lie difficulty namely, that 
tliis view gives no effect to tlio word.s “en- 
gage in any undertaking.” occurring in tin 
Clause, was realised in the said decision, and 
it was observed that there was some forao in 
that contention. Reliance for the view ex- 
pressed in that decision was placed on twn 
earlier decisions in A. I. R, 1944 Mod. 451* and 
■A. I. R. 1944 Mod. 452.® I havo examinfxl tfiu 
facts of both tho.so decisions, and it opp-eai-s 
that thei-e was no dispute there tliat the accuseil 
person ‘v^-as a trader. In i. ii. 1044 Mad. 451^ 
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.t was observed thafe the word ‘‘undertaking’* 
meant “an enteiprise“and the ent-erprise in that 
case was that of a trader. In A. l. R. 1944 Mad. 
452^- the admitted position was tliat the accused 
[jerson was carrying on a wholesale trade in 
paddy and rice. In both tho.se decisions the main 
question was whether storage should be in con- 
nection with a contract entered into before the 
storage or a future contract. It was held that 
if a person undertook to trade and if ho stored 
lOodgrains in wholesale quantities for sale in 
future under contracts to be entered into in the 
future, he was guilty of an offence punishable 
under cl. 3 of the Control Order I must say, with 
all respect, that those decisions are no authority 
for the view that the words “engage in any 
undertaking*’ are a mere surplusage in cl. 3 of 
the Control Order It is well settled that a penal 
clause must be strictly construed and the words 
“engage in any undertaking“must be given there 
proi>er meaning in cl. 3 of the Control Order. 

[4J In the particular case before me, the prosecu- 
tion has not alleged nor proved that the peti- 
tioner has any trade or business of dealing in 
rice. Witnesses were examined on behalf of the 
petitioner who say that the petitioner had no 
grain shop nor did he deal in grain. That evid- 
ence appears to have been accepted by the Court 
of appeal below. When the petitioner purchased 
60 mannds of rice, ho did not engage in any 
undertaking in the sense of trade or business. For 
aught wo know, he may have purchased the 
rice on behalf of himself and other co-sharers or 
members of the family. It was for the prosecu- 
tion to prove that he hod engaged in an under- 
taking which involved the purchase of foodgrain in 
wholesale quantities. Mere purchase of more than 
20 maunds at a time without proof of engaging in 
an undertaking does not, in my opinion, amount 
to a contravention of clause 3, Control Order. 

[6] As to sub-ol. ( 2 ) of cl. 8, Control Order, 
1 do not think it has any application. This 
is not a case of storing foodgrain for sale, 
and I think the appellate Court took the correct 
view as to the mening of the expression’ storage 
for sale”. Learned counsel for the Crown has 
suggested that the act of the x>etitioner may be 
taken to be an act preparatory to storage and 
would, therefore, be deemed to be a contravention 
under R. 121, Defence India Rule. Even if it bo 
conceded that the purchase in this case was for 
the purpose of storage though the purchase might 
have been for other purposes such as home 
consumption, the prosecution, must prove that 
the storage was for sale. The presumption men- 
tioned in sub-cl. (2) of cl. 8, Control Order 
can arise only when there is storage ; no such 
presumption arises out of a more purchase 
’or out of an act preparatory to storage. I do 
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not, therefore, think that this case can be con- 
sidered as a case of storage; nor do I think that 
sub-cl ( 2 ) of cl. 3 Control Order has any 
application. 

[c] For the reasons given above, the convic- 
tion of the i^etitioner for a contravention of ol, 
3, Control Order is bad. The prosecution has 
failed to prove that the petitioner has cov- 
travened cl. 3, Control order. The application 
must, therefore, be allowed, and the rule mode 
absolute. The conviction and sentence passed 
against the petitioner must be set aside. The 
order of forfeiture passed by the learned 
Magistrate is also set aside. 

v.B.B, Conviction set aside. 


A. I. R. (35) 1948 Patna 10 [C. N. 4.] 

Meredith and Ray JJ. 

Joia Munda — Defendant — Appellant v. 
Dukhan Pahan, Plaintiff and others, De- 
fcndayiis — Respondents 

Appeal No. 1129 of 1944, Decided on 16-10-1946, 
from appellate decree of Ad<tl Judicial Commissioner, 
Chota Nagpur, D/- 13*7-1944. 

(a) Custom — Munda community — Right of Ghar- 
damad to succeed father-in-law— -Hindu law — Mar- 
riage. 

According to the custom in the Munda commnnity 
for a Ghardatnad to succeed his father in-law the mar- 
riage of the Ghardamad need not take place after the 
death of the son of the fatber-'n*law. The Ghardamad 
who lived with his eonless deceased father-in-law till 
death and assisted him in his cultivation and other aff- 
airs till his death will get all the movable property left 
by the deceased and such share of the real property if 
any, as according to the circumstances the panc/> may 
think it proper to give him, the rest going to the near- 
est male agnate or agnates. [Para 4j 

(b) Practice — Statement by aborigines-~Outy of 
Courts. 

When deaUna with simple aborigines, soch asAInndad, 
so I'able to • zploitat'on at the hands of more sophistica- 
ted people it is essential for the Courts to be perpetually 
on their guard to take a commonsense view and to en- 
deavour to pen tratc throa./h the statements made be- 
fore them to the actual realities behind. [Para 

Ca&e referred:— 

1 . <*30) 11 P L. T. 194: 17 A. I. R. 1930 Pat. 278: 9 
Pat. 683: 125 I C. 798, Naika Uraoa v. Butna Uraon* 

Jj. K. Chaudhury — for Appellant. 

Sarju Prasad and R. K. Sahay — for Respondents. 

Meredith J* — This second appeal is by de- 
fendant 2 from a judgment of reversal de- 
creeing the suit. This suit was for declaration of 
title to and recovery of possession over the hold- 
ing of one Sukra Mtmda deceased, comprising 
khata no. 44 of village Jajpur in the Ranchi dis- 
trict of Chota Nagpur. The material facts may be 
briefly stated as follows. Some time after the 
death of Sukra Munda, the present appellant 
Jena Munda brought a proceeding before the 
Deputy Commissioner under S. 139 (6), Chota 
Nagpur Tenancy Act, asking to be restored to 
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possession o£ Sukia's holding on the ground that 
was Sukra’s ghardamad and as such, in the 
absence of any surviving son entitled to succeed 
to the property. Ho had come into possession 
after Sukra’s death, but had been dispossessed by 
the landlord who had made settlements of part 
of the holding with the present plaintiff, brother 
of Sitkra, and the rest with the present defendant 
o, on the assumption that Sukra had died 
heirloss. He impleaded, l>esidc3 the landlord, both 
the present plaintiff' and defendant 3, before 
the learned Deputy CommiS'^ionor. The latter by 
his order, dated 23.7-19-11, hold that Jena was 
a ghardamad and entitled to the property, and 
ordered restoration of possession, which was duly 
restored on 11-2-1942. The proceedings before 
the Deputy Commissioner were contested by the 
landlord, and the Deputy Commissioner observed 
that Sukra’s brother, the present plaintiff', did 
not appear before him and was taking no inter- 
est. Thereafter the present suit was tiled, implea- 
ing the landlord as defendant Ko. 1, Jena ns 
defendant 2, and the other settlement holder 
as defendant 3. The plaintiff ’s case was that 
Jena was not a ghardamad, that ho Hho plaintirt) 
hod taken settlement from the landlord because 
he was not then aware of the legal position, and 
that neither the settlement with him nor that 
u ith defendant 3, had been eft'oetive. The suit 
was contested only by the present api'vollant 
though both the landlord and defendant 3, also 
hied, written statements. 

[2] The learned Munsif held that Jena was not 
a ghardamad or entitled to succeed as such, his 
main reason being that according to the custom, 
to become a ghardamad a man must be taken 
into his father-in-law’s house for two yeai-s as a 
labourer, and then having proved satisfactory 
must be married to the daughter, no son being 
then living, and must be formally adopted ns 
ghardamad and give up all claim to his lands 
in his own village. Even then ho would get only 
.-aich lands as might lx? allotted to him by the 
village panchen. But while the appellant Jena 
satisfied some of these conditipus he did not sat- 
isfy all, since it became apparent from the evid- 
ence that Jena was taken into the household 
some 18 years previously when a boy and was 
married some years later to Sukra’s daughter 
while Sukra had a son Mahadeo still living. This 
^lahadeo died only 8 or 10 years before the suit. 
Despite this finding, the Munsif dismissed the 
suit for defect of parties, holding that the plain- 
tiff' should have impleaded two sons of another 
brother of Sukm’s who had died leaving two 
iK)n8 who had gone away to Assam. The learned 
Additional Judicial Commissioner in appeal 
agreed with the Munsif's view that Jena had no 
lights as a ghardamad, and, holding that the suit 


should not fail ln'causo the luo sons of Suhra’s 
deceased biotlier Imd not Ix'vu impleadetl, he rU.- 
creed it. 

[SI Two legal points hii\c been urged Itofore 
u.-. First, that S. 25 S. Chota Nagpur Tenancy Act, 
was a bar to the .‘<uit, as it was not shown tliat 
the proceedings Viefore the Deputy Commissioner 
were vitiated either !)>■ fraud or want of jurisdic- 
tion. Secondly, that the Judicial Commissioner 
was u rong in holding that the suit was not bad 
for defect of parties. For reasons which will pre- 
sently apiX'ar it is unnecessary to prononuce any 
opinion ui>ou cither of these points. 

f-l] A periKsal of the judgments show.s that 
both the Courts below, and particularly the Icarn- 
ckI Additional Judicial Commissioner, have mis- 
directed themselves ui>on tlio position of the 
ghardamad in the Munda community, and have 
consequently drawn wrong inferences from the 
evidence and from their own tindings of fact. 
They lla^■o confused the Munda customary law 
with that of the Uraons, an outiroly different 
tribe. Possibly, the learned Additional Judicial 
Commissioner was milled by the fact that in the 
plaint the plaintiff' is desci’ibod as an Uraon, but 
that is clearly a clerical error since it was not 
disputed that the plaintiff was the own brother 
of Sukra Munda, and the plaintiff' himself in his 
evidence definitely stated that ho wa-s by cast<? 
Munclu. The learned Additional Judicial Commis- 
sioner, following the ruling reiKutc'd in il P. l*. 
T. 194,^ lays down five conditions for a gluirda- 
viad to succeed, namely, (i) that the father-in- 
law was sonless, (-2) that the ghardamad lived 
in the liouso of the fathcr-in-law for two years 
before bis marriage; (3) that ho was then married 
to the daughter; fl) that there should bo an iu- 
tention all along in the minds of the parties that 
the statu.s should be acquired; and (5) that the 
ahardamnd had definitely given up his title to 
R'lccood to any proix?rt>’ of his natural father. 
This was a case, however, not on the Munda 
custom, but on the Uraon custom. Practically 
the only authority on the Munda customs is Rai 
Bahadur S. C. Roy’s lx>ok on the ^lundas, and 
the Courts should thereforo have confined them- 
selves to what was laid down in that book and 
to the evidence. Neither in the book nor in tlio 
evidence is any condition specified that tlio mar- 
riage must have taken place after the death of the 
son. What the Rai Bahadur says is, at ii. 433. 

“Tlio gor jonrea or ghar-dijoa who lived with his 
.sonless deceased fatbei'~iD-law till the death and assisted 
him in the cultivation and other affairs till his death, 
will get nil tho movable property left by the deceased, 
and such share of the real property, if au)*, as according 
to the circumstances the itanch may think it proper to 
give him, the rest going to the noai-est male ngnato od 
agnates.” 

If then we ignore tho fact tliat Jena was married 
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to the daughter before the death of the son, and 
not adopted as a ghardaniad until after the 
death of the son some years after the marriage, 
it is appai*ent that the Courts below have really 
arrived at the necessary findings in favour of the 
appellant. Both Courts have found that Jena had 
dehnitely given up his title to succeed to any pro- 
lierty of his natural father in his own village, 
and indeed the Record of Rights of his village 
Tilta shows Jena’s brothers had been recorded, 
but not Jena. They have also found that when 
Sukm died he was sonless, that Jena was living 
in the house and looking after the cultivation, 
and came into possession after Sukra’s death. 
They have also found that he lived in the house 
as a boy for some yeai*s before his marriage, and 
was then married to the daughter. It is true that 
the learned Additional Judicial Commissioner 
also ix)int3 out that according to Rai Bahadur B. 
C, Roy the gliardamad would get only such iiro- 
perty as the panchas would allow him, wliereas 
it is known that Jena did not claim any part of 
the lands as given to him by the panchas. That, 
however, in my opinion, was not a correct state- 
ment of Jena’s case. Jena’s ca.se was that he was 
a dopted as gharda7nad, an heir to the rajha*s 
lands of Sukra, in the pre.sence of the panches 
and with their approval, which was practically 
the same thing as saying that the lands had been 
allotted by the panches. The position is so clear 
upon the evidence that, in my opinion, there is 
no need to delay matters by a remand for further 
consideration by the Courts below of the facts in 
the light of the.se observations, for that Jena was 
a gliardamad and entitled to succeed was practi- 
cally 'admitted. AsiS'apiMirent from the learned 
Munsif’s judgment, Jena examined a number of 
witnesses to prove that after the death of Sukra’s 
son Mahadeo, Sukra adopted him as gharda’ 
mad in the pi'esence of payiches and with tlio 
consent of the plaintiff, and that Jena came into 
peaceful ix)ssession of the suit lands after Sukra’s 
death and was eventually forcibly dispossessed 
not by the plaintiff but by the landlord. The 
Courts below were very much impi’essed by the 
fact that Jena’s marriage procession came from 
Tilta, but that was natural and inevitable, for he 
was not adopted ns gliardamad at the time of 
his marriage, but only after Mahadeo’s death. 
That circumstanco if pioperly understood could 
not detract in .any way from Jena’s case. Several 
witnesses for Jena also deposed that there was a 
custom amount the Mnndas of the inheritance 
of rajba’s lands (with which we are alone concer- 
ned in this case):by a gliardamad. The i^laintiff’s 
witnesses also mode most significant admissions. 
The plaintiff’s first witness admitted that after 
Sukra’s death Jena at fiint cultivated the suit 
lands, and previously he used to help Sukra in 
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cultivation in his old age. More significant stilly 
the plaintiff’s witness 2 admitted that a gliarda^ 
mad can get the rajhas lands if he be adopted 
with the consent of village pancheSt and be fur- 
ther dexx)sed that after Mahadeo’s death Jeniv 
not only looked after Suki*a’s cultivation but 
even met the marriage expenses of Mahadeo’s. 
daughter Ghamni. 

[6] I will only add one thing. The course of 
events should have aroused the suspicion in the 
minds of the Courts below that the plaintiff’s 
opiwsition to Jena was wholly belated and that 
he had been merely set up by the landlord after 
the latter Imd signally failed against Jena in the 
proceedings before tlie Dei^uty Commissioner. 
The plaintiff, Duklian Pahan, made no attempt 
to oppose Jena in the proceedings before the- 
Deputy Commissioner. He sot up no case of heir- 
ship on his own behalf then. Though he says that 
he never got notice of thbse pL'Oceedings, he baa 
made no attempt to prove that. The Deputy 
Commissioner before he 'observed that Dukhan 
was taking no interest must surely have satisfied 
himself that he had received notice. Not only 
that, but according to Dukhan’s own case as set 
out in the plaint he was content after Sukra’s 
death to take settlement of a portion df the land 
upon a salami of Bs. 200. Had he then regaitl- 
ed himself as the heir entitled to succeed, he 
would have done nothing of the sort. He .says 
that he was not then aware of the legal position'. 
The legal position being only another way of 
saying “the custom, of his own community” that 
is, of coiu*se, all nonsense. When dealing with 
these simple aborigines, so liable to exploitation 
at the hands of more sophisticated peo^e, it is 
essential for the Courts to bo perpetu^y on their 
guard to take a commonsense view and to endea- 
vour to penetrate through the statements made 
before them to the actual realities behind. To^ 
have allowed the decision of the learned Addi-* 
tional Judicial Commissioner to stand would have 
been to work grave injustice to a man who had 
quite evidently abandoned all bis rights to his 
property in his o^*n viffage upon the assurance 
that for services rendered he would succeed to 
the laoperty of his sonless father-in-law. 

[C] I would allow the appeal and dismiss the 
suit with costs throughout payable to the appel- 
lant, Jena Munda. 

Ray J. — I agree. 

D.H. Appeal allou'ed. 


A. I. B. (3d) 1948 Patna 12 [C. N. 5.] 

Ray J. 

Dinabandhu Satpathy and others — Apel^ 
lants V. Gopinaih Kar and others — Respdts. 

Appeal No. 18 of 1943, Decided on 21-11-1946. fron* 
appellate decree of Sub-Judge, OuUack, D/9-11-1942. 
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Transfer of Property Act (1882), S. 105 — 

Permanent lease — Plaintiff holding land under 
ilefendants who were bajiaitidars since 1889 
at unvarying rent — Tenancy devolving from 
generation to generation with right of sub- 
letting — In 1906 defendant acknowledging 
plaintif’s pre-existing rights and since then plain- 
tiff asserting his right as permanent tenant — Held 
-a presumption as to permanent tenancy rights in 
plaintiff’s favour arose even though he^was recorded 
^s sikmi raiyat in settlement records and even 
though land was agricultural — Plaintiff held had 
acquired permanent tenancy rights by adverse pos- 
session since 1906 — Orissa Tenancy Act (2 [II] of 
1913), S. 3 (12). 

The plaiutifl brought a suit for dcclarat-on that ho 
Ixad acquired permanent sikmi tenancy under the dct* 
<.'ndaDts in i*espect of certain tenancy land. The def- 
endants were Bajinftidnrs. The plaintiff or their 
predecessors had been in disputed 

lands since 1889 at an unvarying rent in spite o^ two 
revenue settlements daring the intervening period. The 
tenancy had devolved from generation to generation 
with a right of sub letting. In 1006, the defendants had 
aicknowle^ed the pre-exist'ng permanent tenancy right 
of plaiutiO in two compromise )>etitions filed in pre- 
vious suits and since then the plaintiff had been assert- 
ing their right and possession as permanent tenants: 

Held that the long possession coupled with unifor- 
mity of rent, heritability and transferability of the ten- 
rire raised a presumption of permanent tenancy and 
this presumption was not rebutted by the subsequent 
settlement records recording the plaintiff as sikmi rai- 
3 'at. There is nothing in the Orissa Tenancy Act to 
take away a pre-existing right on account of the fact 
that a particular pennauent tenancy answers the de.s- 
c^riptiou of a tenancy which has l>een given certain in- 
cidents of a temporary character in the absence of any 
contract to the conti-ary. [Para 6] 

Held further that the circumstances involving pre- 
sumption of lost grant of permanent tenancy arising in 
case of noD-agricultnral lands was* equally applicable to 
ngricnltural lands and hence the inference of perman- 
ent tenancy could be defeated only if it could be 
shown that creation of such a tenancy on or before 
1B89 was against the law or custom. There was no law 
at the time prohibiting a Bajiaftidar from creating per- 
manent tenancies under him: 27 A. I. R. 1940 P. C. 
3.92, Rcl. on; Case law referred. [Para 12] 

Held also that as the plaintiff had been asserting since 
1906 bis right and possession as permanent tenant he 
must be taken to have acquired the limited interest of 
a permanent tenant under detendants by adverse pos- 
session or at any rate, abstinence on the part of the 
landlords to take steps to eject him under the Tenancy 
Act fortified the presumption of permanence. [Para 13] 
(’45-Com.) T. P. Act, S. 105 N. 44, 49 & 79. 

Cases referred'. 

3. (’25) 52 Cal. 43 : 12 A. I R. 1925 Cal. :K)9 : 85 

I. C. lOS, Abdul Hakim Khan v. Hlahi Baksha Saba. 

2. (’40) 27 A. I. R. 1940 P. C. 192 ! I. Ii. R. (1940) 
Ear. P. C. 380 : I. L R. 1941. Bom.: 107 : 190 I. C. 
342. (P. C.), Bhankavrao v. Sambbu Nathu. 

3. (’78) 8Cal. 69G,Prosunno Coomareev.Tutton Bepari. 

4. (’12) 15 O. L J. 220 : 13 I. C. 606. Maharam Chap- 
rasi V. TclamndcUn Shah. 

5. (’82) 8 Cal. 960, Qnngadhur Shikdar v. Ayimuddin, 
Shah. 

(1863-66) 10 M. I. A. 183 : 1 Sar. 558 : 2 Sar. 98 
(P.C.), Gopal Lall v. TUluok Chunder. 

T. (’66i-67) 11 M. I. A. 433 (P. O.), Dhunput v. Gooman 
Singb. 

*. (’74) 12 Bcng. L. R 229 : 3 Sar. 249 (P. C.), Bam 
Chunder t. Jogesb Chunder. 


9. (’67-69) 12 M. I. A. 263 : 2 Beng. B. R. 23 (1*. C ), 
Ihija Satyasaran Ghosal v. Mahesh Chnntha. 

10. (’89) 10 I. A. 6 : 16 Cal. 223 : T. Sar. 275 (P. C.), 
Scev. of state v. Tiueltmtsshwar Singh. 

11. (*’07) 34 I. A. 160 : 34 Cal. 902 (1*. C.i, Nabakuniari 
V. Behari Lai. 

D. Sahn — for .\ppollant>:. 

}>. N. JMs — for Re'pon(lcnt.<;. 

Judgment. — The appellants bi’onght a suit 
for declaration that they have acquired ixu-manent 
sikmi tenancy under defendants 1 to J in rosi)ect 
of the suit land measuring 1-20 acres in current 
settlement records bearing a jama of Rs. G-3, 
and that defendants 1 to 4 have got no riglit 
to obtain khas jxissession of the land and tho 
settlement entry of the current settlement recoitl 
of rights recording that the disputed lands aro 
lhas dakhali lands of the defendants is errone- 
ous. The defendants resisted the suit alleging 
that after the death of Natha Satpathy one of 
the ancestors of the plaintiffs, ulio held tho 
lands on hhufj, the plaintiff have got no i)Os.se.s. 
sion of it cither a.s hhag tenants or in any ten- 
ancy right. 

C‘ 2 ] Doth the Courts below have found lliat tho 
disputed lands have been in iK)ssession of tho 
plaintiff’s and their i^redccessors-in-interest for 
a very very long time, and that it is not tho 
hhas d(il:h(tU land of the defendants. 

C;i] Tho learned trial Court found that tho 
plaintiffs had a i')ermanent tenancy right ixa 
sikmi tenants. The learned lower apixjllate Court 
reversed that part of his finding and held tiiat the 
plaintiff's were mere sikmi tenants without any 
light of permanency. Both the Courts below also 
diff’ered as to their interpretation of Exts. 1 and 
2 which are two compromise petitions filed bet- 
ween the imrties or their predecessors-iu-interest 
ill some previous suits in which there are reci- 
tals with i-egard to the nature of tenancy right 
of the plaintiffs. The trial Court held that tho 
recitals amounted to a mere acknowledgement of a 
pre-existing j^rmanent right, while the learned 
Subordinate Judge in apijeal took the view that 
the recitals amounted to ci*eating a iiermanent 
right, and, as they were not I'egistered docu- 
ments, they cannot be taken in evidence in proof 
of the plaintiffs’ iiermanent tenancy right. 

[4] I have Ionised Exts. 1 and 2 and they 
leave no doubt in my mind that the recitals in 
them are mere acknowledgments of a previ- 
ously existing permanent tenancy. One of tho 
documents says that the plaintiffs (meaning the 
present plaintiff’s) should continue in possession 
as before, that is to say, under terms and condi- 
tions pre-existing, and then the sul»equent sen- 
tences following the above are to tho effect that 
the defendants would not dispossess the plain- 
tiffs or their heirs. 
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[53 From tbe revisioual settlement records it 
appears that the plaintiffs have been noted to 
have been in possession since 18S9 at an unvary- 
ing rate of Bs. G-3. 

[6] The facts found come to this that the plain- 
tiffs have been in ix)S3es3ion of the disputed lands 
since 1889 as tenants. The tenancy has devolved 
from generation to'generation and beai-s an unva- 
rying rent. These lands undoubtedly lie ^Yithin the 
ambits of temi)oraiily settled tracts, and there 
have been two land revenue settlements since 
the inception of the tenancy. If it were not a 
permanent tenancy with fixed rent, the rent 
could have been enhanced accoixling to the 
wishes of the landlords, namely, the defendants. 
This long possession coupled with uniformity of 
rent and heritability, and also, ns it appears 
from the record of rights, the right of sub-letting 
which means transferability raise a presumption 
of permanency. As against that, the only argu- 
ment that is urged by Mr. B, N. Das is that once 
a tenancy is shown in the settlement papers to 
i>e a sikmi tenancy, no i)ermanency can be at- 
tached thereto in view of the provisions of the 
successive Tenancy Acts according to which an 
under-raiyat is nothing but a tenant-at-will lia- 
ble to be evicted on notice to quit. This is an 
ai-gument which I cannot accede to. In assessing 
the value of this submission, it has to bo home 
in mind that the defendants’ tenure is one of a 
Bajiaftidar. Their predecessors once claimed to 
be revenue-free proprietoi*3 but on account of 
absence of sovereignty in the grantor, their re- 
veue-free character was confiscated and they 
were assessed with light rents. My point in tra- 
cing this origin is that Bajiaftidais are not rai- 
yats within the definition assigned to the word 
in the successive Tenancy Acts. For convenience 
sake, they have been classified as raiyats for cer- 
tain purposes. Accordingly their under-tenants 
have been nomonclatured as under-raiyats. There 
is nothing in the tenancy Act declaring that any 
pre-existing right should be token to have been 
deprecated (sic depreciated) on account of the ten- 
ancy being classed os a sikmi tenancy. In view 
of the provisions of the Orissa Tenancy Act, 
occupancy right of an under-raiyat is not incon- 
sistent with its provisions I do not think that 
the presumption of permanency has at all been 
rebutted by the subsequent settlement records 
recording the tenants as sikmi raiyats. This was 
due to the classification recognised in tbe Ten- 
ancy Act. There is nothing in the Tenancy Act 
to lake away a pre-existing right on account of 
the fact that a particular permanent tenancy 
answers the description of a tenancy in the Ten- 
ancy Act which has been given certain incidents 
of a temjxjrary character in the absence of amy 
csontract to the contrary. 


[7] Swami B. N. Das, the learned counsel 
for the resjjonents in support of his submission 
that the circumstances involving presumption of 
lost grant of permanent tenancy do not apply 
to agricultural lands but only to non-agricul- 
tural ones,< itcd the following authorities:-62 Cal. 
43,' a. I R. 1940 P. C. 192,^ 8 Cal. C96,* 15 C. 
L. J. 220* and 8 cal. 960® 

[8] The case in 62 Cal 43' is a case relating to 
non-ogricultural (bastee) lands and the decision 
turned upon the natxire of the tenancy at it.-^ 
origin which was known and it was held that 
mere absence of written lease would not improve 
the position. But in the text of the judgment, 
four decisions of the Privy Council, namely, 
10 AT. I. A. 183® at p. 191,11 M. T. A. 433,^ VI 
Bong. I;. R. 229® and 12 M i. A. 263® have 
been referred to os authorities enunciating grant 
of permanency to ancient agricultural tenancie?' 
of unknown origin. The case in A. I. R 1940 
p. C. 192“ is a direct authority in which tenancies 
of arable lands of which the origin had been lost 
in antiquity, were inferred to be permanent from 
circumstances, such ns, heritabilty, transferabi- 
lity, smallness of rent and other circumstances 
of similar nature. Tbe following paragraph, quo- 
ted from the decision indicates that tenancies 
for agi'icultural purposes do not compare unfav- 
ourably in the matter of inference of permanency 
from tbe presence of circumstances such as above. 
The paragraph reads: 

*'Their Lordships would not willingly cast doubt 
upon the principle that the fact that a tenancy is for 
agricultural purposes doss not prima facie* indicate that 
it is permanent or indeed that it is more than an annua) 
tenancy. The inference of permanence is an inference 
which it is difiBonlt to make and which requires the 
presence of vrcamstanct'S explicable when taken as a 
whole only on the hypothesis of permanence. A full 
exposition of the principles upon wh*ch such inference 
is to be made or rejected bos been given by the Board 
in previous cases and need not here be repeated : 1& 

I. A. 61*^ and 34 I. A. 160" Their Lordships agree with 
the High Court in thinking that the inference in thti 
present case is fully warranted.” 

[9] The case in 3 cal. 696® is not applicable 
to the present case. There the tenancy was at th<< 
beginning a bolding-at-will and the holder had 
built a dwelling house at a very trifling expense. 
And it was held that there is no law in the conn - 
try which converts a holding-at-will into a per- 
manent tenancy merely because the tenant 
without any ari-angement with his landlord cho- 
oses to build a dwelling house upon it. 

[10] In 15 G. li. j. 220* the circumstances, 
whose presence will lead to an inference that tbe 
tenancy was in its inception permanent, have been 
enumerated and elaborately discussed. It is in 
this case that the four Privy Council decisions, 
already referred to, have been r^ed upon as 
authorities though the case deals whh a land Icc 
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out for residential purposes, while the Privy 
Council cases dealt with agricultural tenancies, 

fll] The case in 8 cal. 961® does not assist the 
respondent. The case is no authority for the pro- 
position that circumstances of antiquity, herita- 
bility, tmnsferahility and the like will not lead 
to an inference of permanency in the case of 
agricultural tenancies. 

[123 As it is a matter of presumption , such an 
.inference could be defeated only if it could be 
shown that creation of such a tenancy on or be- 
fore 1889 was against law or custom There was 
no law at the time prohibiting a Bajiaftidar from 
treating permanent tenancies under him. 

[13' At any rate, it is clear that since the date 
of Exts. 1 and 2, namely, 1906, the plaintiffs 
have been asserting their right and possession as 
permanent tenants, and they must bo taken to 
have acquired the limited interest of a perman- 
ent tenant under the defendants hy adverse pos- 
session, or, at any rate, abstinence on the part of 
the landlords to take steps to eject them under 
the Tenancy Act fortifies the presumption of per- 
manence. 

[14] Therefore, looked from whichever stand- 
point, there is no answer to the plaintiffs’ claim 
of a permanent sikmi tenancy They are, there- 
fore, entitled to the declaration prayed for. 
Under the circumstances, I allow the appeal, set 
aside the judgment of the lower appellate Court 
and restore that of the trial Court. Under the 
circumstances of this case, I make no order as 
to costs of the second appeal. 

K.S. Appeal allowed. 


A. I. R. (3S) 1948 Patna 15 [C. N. 6.] 

Reuben J. 

Raghubans Das — Petitioner v. Emperor. 

Orlmmal Bevn. No. 698 of 1946, Decided on 28-11- 
1940, from order of S. D. O., Hajipur, D/-25-4 1946. 

Criminal P. C. (1898), S. 133 — Proceedings under 
—Order staying proceedings till decision o! Civil 
Court — Magistrate has no jurisdiction to reopen 
matter on fresh application — Cr. P. C., S 139A. 

Where in a proceeding under S. 133, a Magistrate 
passes a competent order under S- 139A (2) staying the 
proceeding until the parties get the matter decided by 
a civil Coart the Magistrate has no jur'sdiotion to re- 
open the matter on a fresh application in respect of the 
same matter to draw up fresh proceedings under S. 133 
on the principle that it is for the interest of the -State 
that there should be an end to litigation: 18 A. I. R. 
1931 Cal. 2, Disting. [Fare 3] 

(’46 Com.) Or. P. C., S. 133 N. 30 pt. 3 and S. 139A 
N. 7 and 8 

Cases referred r— 

1. l’3l) 18 A. I. B. 1981 Cal. 2 : 128 I. C. 810, Satish 
Chandra v. Krishna Kamar. 

2. (’80) 84 C. W. N. 959 : 18 A. I. R. 1931 Cal. 367 : 
128 1. O. 816, KaluMian v. Emperor. 

P. Das and Shambhunath — for Petitioner. 

S. P. Karma for Oovernment Advocate and Saten- 
dra N. 8inha~-iOT the Crown. 


Order. — This is a petition in revision fo» 
the quashing of proceedings under S. 
Criminal P. C. W’hioh are pending in the Conn 
of the Sub. Divisional Magistrate of Hajipur. 

[2] The proceedings relate to survey plot No 
8469 in mauza Balgaon Chandpura Buzrug. Tln.- 
plot is described in the proceeding as a imblic 
path, and the petitioner has been directed to re- 
move certain encroachments therefrom said to 
have been made by digging pits in the land. It 
is urged that the proceeding is bad ab initio for 
for want of jurisdiction, on the ground that i- 
previous proceeding for the same pur^xise and 
relating to the same plot was stayed by an order 
udder S. 139.\, Criminal P. C. 

[3] The order under S. 139A was passed on thc^ 
8-11 1944, by the predecussor-in-office of tho pre- 
sent Sub-Divisional Magistrate. It notes that thi 
land in question has been recorded in the settle- 
ment khatian as uncultivated land forming tlu' 
mafi brit of the petitioner, and lliat there is 
nothing to conclude that any portion of it is used 
as a road. After referring to the khatian, the Sub 
Divisional Magistrate concluded: 

“Thus it showf that opposite pariy has prima facx,' 
clai'u over this plot as his uncultivat*-d land, may it bn 
used by bim as a road or like that, and such no furtber 
ateps should bn lakea in tb proceeding (ill it be decid- 
ed by civil Couit as required by S. 139A (2)*. 

This was a )x*ifcctly competent order tliu 
provisions of s. 139A, sub-s. (2), and pro- 
perly referred tho parties to get the matter de- 
cided by the civil Court. In spite of this, on the 
7-1-1945, the opix)site party Saukhi Lai Rai, ap- 
plied again for proceedings under S. 183 in re- 
spect of this plot. This application was rejected by 
tho then Sub Divisional Magistrate who regard- 
ed it as being “an out comeof old enmity.’’ The- 
matter has now again been re-agitated and this 
time the objection of the petitioner, denying the 
existence of public riglits, has been rejected by 
the learned Sub-Divisional Magistrate on the 
ground that the evidence adduced by him merely 
shows that the land belongs to him; but this does 
not exclude the piossibUity of the land, neverthe- 
less, being used as a rood. It appears to mo that,! 
on the principle that it is for the interests of the 
State that there should be an end of litigation,! 
the Sub-Divisional Magistrate had no jurisdiction 
to re-open the matter which had already been 
referred to the civil Courts by a comixjtent order 
under the Code. Tho case in A. i. r. 1931 cal. 2 ^ 
has been cited as an authoi’ity that an order 
under s. 139A, 8ub-s.(2) does not exclude the 
jurisdiction of the Magistrate to draw fresh pro- 
ceedings under S. 138 on proper materials. The 
facts of that case arc somewhat difficult to ascer- 
tain from the judgment. A rule woa directe<i 
against an order of a Deputy Magistrate passe<l 
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5mder s. 139A, Criminal P. C. staying' pro- 
<-eeding3 under s. i;i3. It was issued on two grounds 
lirst, that the !Magistrate was wrong in disposing 
<>t the case without examining the witnesses pro- 
dncc-d by tlio petitioner, and secondly, that, in 
view of the x>i'OCcd lire followed by the Magistrate, 
a final order uiulei- s. 137 ought to have been pass- 
t.*<l on 27- j-l02y. On the first ground their Bord- 
''hips lield that the iirocedurc followed by the 
Magistrate was in accordance with the law. In 
ilealing with the second ground, their Lordships 
mention tliat an application was made to the 
Magistrate in January 1929, on which the Mag- 
istrate asked the sc-cond party to show cause. On 
tliis, the second jiarty filed a n’ritten statement, 
but failed to file jiaiers whicli the Magistrate 
thereupon call(?d for. The Magistrate then ordered 
.a local enquiry h>' the iX)licG,and, the on receipt of 
the yolicG report, drew up proceedings under S. 
i:«. It was contended on these facts that the 
Magistrate had no right to draw two X)roceedings; 
but their Lordshix^s rejected the contention, hold- 
ing that their was nothing in the law to prevent 
the ^Magistrate from drawing uj) fresh i^roceedings 
■Imstxl on proper materials. The same case is re- 
_ix)rted in 34 c. W. N. 959" which roixirt gives us 
the date of the oVder under revision as tlio 25-0. 
1929, that is, subsequent to the date on which, 
.according to the second contention, the proceed- 
ing under S. 1:13 should have been disiJOsed of by 
ai final order under S. 137. It seems clear from 
this that the second iirocecding, with which their 
ijOLdships were concerned, was drawn up befoi'e 
the order under s. 139A. That tliis was the case 
would also aiqiear from the I'emarks of their 
Loitlships towaixls the end of the judgment: 
■“then, again, the order of the Magistrate staying 
Xiroceetlings may relate to any one or both the 
Xiroceedings.” As I have said, the rule was direct- 
<ed against an order staying started 

•under S. 133; apparently, the order had been 
treated as applying to botli the proceedings un- 
•der S. 183. 

[4] On the above grounds, I would allow the 
petition, and quash the proceedings under S. 133, 

K.S. Revision allowed. 
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Ray J. 

Chintaviani Parida and others — Appel- 
iants V. Brajasundar Das — Respondent. 

Appeal Ko. 190 of 1942, Decided on 18*10-1940, from 
-appellate decree of Dist. Judge, Cattack, D/* 13-8*1942. 

Orissa Tenancy Act (2 [II] of 1913), S. 236 (1) — 
Applicability — Raiyat bolding homestead with 
lands held as under-raiyat. 

iSection 286 \riU operate the moment it Is fonnd that 
the homestead is the raiyat's homestead and is not a 
part of his raiyaii holding even thongh the homestead 


A. I. R. 

might be held as iiart of any other holding. The opera- 
tion of the section cannot be limited to a homestead 
constituting a holding by itself. Thus the section will 
apply when the homestead is held as part of other lands 
held as uuder-rnlyat: 23 A.I.R. 1936 Cal. 666, Bel. on; 
13 A.I.R. 1926 Cal. 662, Disting.-, 14 A.I.R. 1927 Cal. 
*191, Not foil. [Paras 3 and 6J 

Cases re fey fed : — 

1. (’36) 23 A. I, R. 1936 Cal. 565: 163 I. C. 406. Pulin 
; Chandi*a Daw v. Abu Bakhar Naskar. 

2. (’27) 14 A. I. R. 1927 Cal. 191 : 99 I. C. 216, Chan- 
dra Mohan v. Moherjan Banu. 

3. (’26) 13 A. I. K. 1926 Cal. 662 : 94 I. C. 920. Rahi- 
mnddin Miaji v. Amina Bibi. 

4. (’15) 21 C. li. J. 475 : 3 A. I. R. 1916 Cal. 32 ; 28 
I. C. 8:-l9, Krishna Kanta Ghose v. Jadu Kasya. 

N. Sen Giij}ta a-nd S. N. Das Gupta — for Ap* 
X>cllauts. 

7/. K. Das Gupta — for Hcsiiondent. 

Judgment. — This second appeal is direct- 
ed against a decree i^ossed by the District Judge 
confirming that of the trial CJoiirt and giving the 
l^Iaintiff a decree of ejectment from the disput- 
ed lands. They consist of several iJots of which 
plot No. 1360 with an area of '409 of an acre and 
xo. 1361 with an area of '068 of an acre are ad- 
mittedly homestead. Tlie rest of the disputed 
lands except with regard to one which contains 
a tank (a very small tank) are admitted to be 
arable lands. There is nothing on record to en- 
able me to hold tliat the tank is a jmrt of the 
homestead. In this judgment I will consider it 
as a x>a'rt of the arable lands too. As the defen- 
dants were recorded as under-raiyats in respect 
of all the disputed lands forming one holding, 
the plaintiff landlord wanted to eject them after 
due notice to quit under tlie provisions of the 
Orissa Tenancy Act, s. 57. There is no contro- 
versy as to the sufficiency or the validity of the 
notice to quit. 

[ 2 I The onL' point tliat is contested is that 
the defendants must have an occupancy right 
in the homestead portion of the holding in view 
of the provision of s. 236, Orissa Tenancy Act, 

It is sub-9. ( 1 ) of the section which calls for an 
interpretation in this apiieal. The sub-section 
runs as follows: 

“When a raiyafe holds his homestead otherwise than 
as part of his holding os a raiyat, the incidents of his 
tenancy of the homestead shall be regulated by the 
local custom or us^e and subject to local custom or 
usage, by the provisions of this Act applicable to land 
held by a raiyat.'* 

[8] The learned District Judge has taken the 
view that this section, as it stands, will operate 
against a homestead which constitutes a hold- 
ing by itself. The moment it is found that 
the homestead is a holding along with cer- 
tain other lands as an under-raiyati hold- 
ing or as any other holding governable 
by the provisions of the Orissa Tenancy 
Act, S. 236 will have no operation. It is quite 
obvious that be has, in <x>ming to this conclu- 
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sion* been influenced by the history of the 
ouaotment of S. 23C, and of its predecessor s. 182, 
Bengal Tenancy Act. No doubt if you allow 
the language of a statute to be cither extended 
•or narrowed down with reference to the history 
of the legislation, such a contention can be 
maintained, but otherwise not. Section 236, sub- 
s. (l) opens with the following words “when a 
^raiyat holds his homestead otherwise than as 
part of his holding as a raiyat.” These words 
are clear and explicit enough to say that the 
section will operate the moment it is found that 
the homestead is the raiyat’s homestead and is 
not a part of his raiyati holding oven though 
the homestead might be held as part of any 
other holding except that of his raiyati holding. 
It will come within the words “held otherwise 
than as part of his holding as a raiyat.” In the 
absence of any words in the section or in its 
■context limiting the opemtion of these words, 
I am unwilling to hold that s. 23G will be inap- 
plicable in the present case. 

f4] The object of the legislation will be com- 
pletely defeated if such a limited view is taken 
of the very wide words employed by the legis- 
lature. Mr. Das Gupta for the respondent has 
in support of his (lower appellate Court’s) view 
relied upon two decisions of the Calcutta High 
Court, one of whicii is A. I. B. 1030 Cal. 505.* 
So far as 193C Calcutta is concerned, it does not 
at all supiort his contention. This case rather 
strengthens my view, inasmuch as, it says 
that the requirements of s. 182 , Bengal Tenancy 
Act are (l) that the tenant of the homestea d is 
a raiyat, (2) that he holds the homestead other- 
wise than as a part of his holding : 

*‘Both the elements are present in this case. Dr. Ba- 
-sak, however, contends that in order to determine the 
incidents of the defendant’s tenancy of the homestead 
the Conrt has to look to the contract which created the 
tenancy and it is not permissible to take into considera- 
tion any snbsequent events which the landlords did 
not contemplate at the time when the tenancy was 
created and over which they had no control. Is is diffi- 
cult to accept this contention in view of the general 
terms of the provisions of S. 152. The word “holds” in 
the section seems to point to the time when the dispute 
about the incidents of the tenancy of the homestead 
arises.” 

[e] In my judgment these observations of the 
learned Judges of the Calcutta High Court sup- 
port the view that I propose to take. The other 
decisions of the same Court to which my atten- 
tion has been invited by the learned counsel for 
the appellants are A. i. e. 1927 cal. 191* and 
A. I. E. 1926 Cal. 662.* These two decisions pro- 
ceed on the basis that s. 182 , Bengal Tenancy 
Act applies to those cases of homestead to whom (?) 
the Transfer of Property Act once applied and 
not to those which are already governed by the 
provisions of the Bengal Tenancy Act. Their 
1948 P/3 & 4 


TjOidships of the Calcutta High CJourfc who clc- 
livered the judgment in A. i.K. 1030 Cal. 505* ob- 
served that you have to look to the time when 
the dispute arose but not to the history of the 
tenancy as to how it originated and under 
what law it was created. 

Co] So far as A. I. R. 1927 Cal. 191* is concern- 
ed, it distinguishes the case in 21 C. L. J. 475^ 
wrongly, in observing that in the latter, the 
holder of the liomestead lands was not a raiyat. 
The case in A. I. R. 1920 Cal. 602'^ proceeds iqx)!! 
the basis that the homestead land and the 
otlier lands of the under-raiyati holding were 
leased out by one registered lease. That at any 
rate distinguishes that case from the jjresent. 
But I am not inclined to accept any view 
which is to tlie efl'cet that when the homestead 
lands of a raiyat arc held as a part and parcel 
of other arable lands, also held by hinr as undor- 
raiyat they do not come within the category of 
“homesteads held otherwise than as part of 
his holding as a raiyat.” I do not think it will 
be a fair interpretation of the section to hold 
that it applies to those cases only where tenancy 
of the homestead was previously governed by 
the Transfer of Property Act. Strictly sj^eaking, 
when a raiyat lets out some homestead land, the 
lease is governed by the Transfer of Property 
Act. If the parties call the lessee’s interest to bo 
under-raiyati interest that does not detract from 
the real character of the lease-hold interest, nor 
can the record of rights recording such lands 
along with other lands as part of one under-rai- 
yati holding alter the character thereof. The 
Transfer of Property Act applies or not accord- 
ing as the lands dealt with are either agricultu- 
ral lands or not. So as all leases of homestead 
lands ought to be governed by Transfer of 
Property Act, there is no point in treating some 
cases differently because they have been wrong- 
ly considered as governed by Tenancy Act in pre- 
i:)aring Record of Rights wherein they have been 
amalgamated into one holding with other lands. 

[ 7 ] In the result, I am of opinion that the 
defendants are protected from ejectment, in res- 
pect of the aforesaid two plots which constitute 
their homestead, though being raiyat’s home- 
stead within the meaning of S. 236 and the in- 
cidents of their tenancy in respect thereof are 
that of a raiyat which means that they have 
acquired a right of occupancy in those lands. 
The decree of the learned (Courts below should 
therefore stand with regard to other lands in 
dispute but should be set aside with regard to 
aforesaid two plot numbers constituting defen- 
dant’ homestead. In view of the partial success 
of both the parties in this Court, I make no 
order as to costs. 

D.H. 


Appeal partly allowed. 
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Shearer and Reuben JJ. 

Ba^ania Kumar Mitra — Appellant v. 
Oioia Nagpur Banking Association, Ltd, — 
Respondent. 

Appeal No. 19 of 19-13, Dec'ded on 11-3-1947, from 
ov'ginal decree of Sub-Judge, Dhaubad, D/- 12-10-1942. 

(a) Deed — Construction — Mortgage deed to 
secure floating balance of account. 

One A bad a current account with a bank. He was 
allowed to overdmw accord'ng to his needs. In 1928 the 
amount of the overdraft stood at Rs 15,000. A executed 
a mortgage deed in favour of the bank to secure the 
overdraft. One of the terms of the deed was as follows, 
"The amount of my debt shall at no time exeod Rs. 
15,000. I shall not take the said amount 'n one lump. I 
shall take the loan of the said amount in instalments 
accord’ng to my needs." A covenanted to repay by the 
end of December 1931: 

TIdd that the bond was executed as a security 
for a floating balance of account and not as a security 
for an existing liability of Rs. 15,000: (1859) 53 E R. 
1025, Disting. [Para 6] 

TIdd further that the security was limited to Rs. 
15,000 and did not cover the entire loan granted by the 
bank. [Para 8] 

(b) Limitation Act (1908), Art . 85 — Mutual ac. 
count — Test to determine. 

The fact that there were osc’llating balances in fav- 
our of the two p.irties is not decisive in determining 
whether the account is u mutual account. The test is, 
not that there must be a shifting balance, but that such 
was a poss'blc and likely incident of mutual transac- 
tions in regard to which the account was kept. Hence 
where a person, initially a depositor in a bank, has by 
steady overdrawing become a debtor to the bank, the 
account cannot be said to be mutual simply because on 
some occas ons there were credit balances in favour of 
that person. Art. 85 has no application to such a case: 
9 A. I. R. 1922 Pat. 364; 18 A. I. R. 1931 Cal. 359 and 
11 A. I. R. 1924 Pat 107, lief. [Paras 12, 13 and 14] 

(’42-Oom.) Liin. Act, Art. 85, N. 3. 

(c) Limitation Act (1903), Art. 57 — Current 
account overdrawn by customer of bank — Each 
overdraft is independent loan — Payment by cus* 
tomer — Effect. 

When the oustomer of n bank draws a cheque on it, 
knowing that the funds at his credit are insalBcient to 
meet it but expecting the bank nevertheless to honour 
it, he impliedly applies to the bank for an overdraft or 
a loan Each such transaction is an independent loan, 
limitati n for the recovery of wh’oh is determined by 
Art. 67 of the Schedule to the Limitation Act Regard- 
ed in this light, each payment made by the customer 
over his eignatvire goes to extend limitation in regard 
to the part o ilar overdraft which it goes to repay and 
which would be the earliest item outstanding .on the 
debit side. The payment would therefore be of no avail 
to save limitation in respect of the general balance of 
account. The fact that in such a case part of t ie float- 
ing balance wa-t secured would not make a dlfforenoo in 
this respect 29 A l.R. 1942 Pat. 201, Rel. on.[Para 15] 

(’42-Com.) Llm. Act, Art. 57. N 7. 

(d) Banker and customer — Mortgage by cus- 
tomer to secure floating balance of account to cer- 
tain limit _ Payment by customer Presumption 
as <o appropriation by bank. 

Where a oustomer has executed a mortgage to secure 
floating bulanoe of account to certain limit and there is 


overdrawing above this limit, and repayments are made 
by the customer, the ordinary rule that each repayment 
goes in discharge of earliest item oatstanding on the 
debit side does not apply. In such a case a modified 
rule would apply and the presumed intention should 
be to apply the payments in discharge of unsecured 
items in order of date in priority to the secured items. 

[Para 17] 

(e) Civil P. C. (1908), O. 20, R. 11 — Applicabi- 
lity — Mortgage decree. 

Order 20, Rjle 11 applies to a money decree and 
not to a-mortgage decree. Hence in the case of a mort- 
gage decree the decretal amount cannot be made pay- 
able in in'^talments under O. 20, R. 11. [Para 24] 

Cases re/cTred: — 

1. (1859 - 53 E.R. 1025, In re, Medewe’a Trust. 

2. ^870) 10 E. Q. 467: 39 L. J. Ch. 655, In re, Boys;. 
Eedes v. Boys. 

3. (’22j 9 A I R. 1922 Pat. 361 : 66 I. C. 30, Gopal 
Rai y. Harichand Ram Anant Ram. 

4. (’31) 68 Cal. 649 18 A. 1. R. 1931 Cal. 359 : 133 

I. C. 801, Tea financing Syndicate Ltd. v. Chandra 
Kamal. 

5 (’23) 4 P L T. 571 : 11 A I. R. 1924 Pat. 107 : 74 
I. C 831. Fyzabad Bank v Ramdayal 

6 (’42) 29 A I R 1942 Pat 201 : 197 I. 0.449,. 

Uma Shankcr v. Bank of Bihar Ltd. 

7. (1816- 1 Mer. 672, Clayton’s Case. 

8. (19'0) 1 Ch. 648 : 79 L. J. Ch 561: 102 L. T. 666. 
Dceiey v. Lloyds Bank. 

9. .’43) 30 A. I R 1943 Pat. 301 : 22 Pat 213 : 209 
I. C. 88, CbotA Nagpur Banking Association Ltd. 
Purubia v. Lai Mohan 

10. (1865) 9 H L C. 514 : 34 L. J. Ch. 468 : 6 L. T. 
00 : 9 W B. 000. Hopkinson v. Rolt. 

11 -38) I.L.R. (1038) 2 Oal. 72 : 26 A. I. B. 1938 P C. 
67 : 32 S L. R. 374 : 65 1. A. 66 : 173 I. C 15 (P.O.). 
B.N. Bly. Co., Ltd. v. Ruttanji Ramji. 

Mahabir Prasad, Nitai Chandra Ohosh and Snd- 
h%r Chandra Ohosh — for Appellant. 

B. C. De — For Respondent. 

Reuben J« — This appeal by the defendant 
arises out of a suit brought 1 y the respondent 
bank to enforce two mortgage deeds executed 
in its fervour by. the appellant. One of these deeds 
was executed on 5-11-1928, to secure a sum of 
Rs. 15,000 to be repaid by the end of December, 
1931, and hyix)thecoting a two-storied building 
and land measuring three bigbas standing in 
Dhanbod Municipality and described in Sch. 

A on the plaint. The second bond was exe- 
cuted on 28-4-1933, to secure a sum of Rs 20,000 
and hypothecating in addition to the house 
and land already mentioned another plot of 
land in Hirpnr Mouza measuring about one bigha, 
also situated in Dhanbod Mnnicipality. The 
loan secured by this bond was repayable by the 
end of December, 1934 The Bank sued to re- 
cover under the earlier bond the sum of Ka. 83,485- 
IS-l and, under the later bond, the sum of Rs. 
20.600-14-2 and asked for a preliminary mortgage 
decree with liberty to apply for a personal de- 
cree in the event of the plaintiff's dues not being 
fully realised by the execution of the mortgage 
decree. The defendant-appellant denied liability 
under both the bonds. As regards the first bond. 
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he pleaded that, under its terms, the liability 
could not, in any event, exceed Bs. I 6.000 with 
interest, and that the bond bad been satished by 
payments made by him from time to time to the 
Bank. With regard to the second bond, he de- 
nied the passing of tho consideration alleged. 
There were also defences relating to the rate of 
interest payable and raising the plea of limita- 
tion. The learned Suboi'dinate Judge held that, 
under the first bond, the plaintiflf was entitled 
to recover only Rs. I 6.000 inclusive of interest, 
and that all items of overdraws! of the 
defendant’s account with tho Bank ex- 
ceeding this amount were barred by limita- 
tion. With regard to the second bond, the 
Subordinate Judge allowed the claim of the 
Bank in full. On these findings, he gave the 
Bank a preliminary mortgage decree with in- 
terest at six i^er cent per annum till the date of 
realisation. Hence the present appeal. A cross- 
objection has been filed by the Bank. 

[ 2 ) The suit arises out of transactions which 
the appellant had with the branch of the Bank 
at Dbanbad where, from at least the year 1922, 
he has had a current account. I may note that 
the defendant, who is a practising lawyer, was 
a local director of the Bank at Dhanbad from 
its inception in the year 1919 till the beginning 
of the year 1941. He was also one of the legal 
advisers of tho Bank. From the beginning, ho 
seems to have been allowed to overdraw ac- 
cording to his needs, and the account was a 
fluctuating one the outstanding balance being 
sometimes in his favour and sometimes against 
him. This state of things continued till the 
end of July, 1927, after which the account re- 
mained steadily overdrawn till the execution 
of the first bond, the amount of the overdraft 
varying between Bs. 9000 to Bs. 15,000. On tho 
date, when the first bond was executed, the 
overdraft stood at Bs. 16026-2-9. The bond 
was executed to secure tho overdraft, and 
the defendant covenanted therein to repay 
by the end of December, 1931 Transactions 
between the defendant and the Bank continued 
as before, and tho account remained over- 
drawn with a fluctuating over-draft very seldom 
below RB. 15,000 and for a considerable period, 
very much exceeding this limit. By January, 
1931, it had swelled to nearly 30,000. On 
21-6-1981, the overdraft, which stood at B 28,068, 
-2-9 was wiped out by a cosh deposit of 
Bs. 88,005-11 -h and, for the first time since July 
1927, there was a balance of the account in 
favour of the defendant. The defendant made a 
further deposit of Bs. 270 on sand August but, 
by the 26tb, the account was again overdrawn to 
the extent of Be. 12,742-7-6. The overdraft rose 
rapidly and by the end of year, it stoed at 


Rs. 27^49-9.8. Throughout the year 1932, and tho 
early portion of 1933, tho account was in deficit 
against the defendant, tho balance duo varying 
from about Bs. 26.000 to Rs. 82.000. When tho 
second bond was executed on the 28-4-1938, tho 
balance duo was Rs. 31,468-9-9. This bond, un- 
like the former bond, was executed to secure 
a definite loan of Rs. 20 . 000 . The loan was ad- 
mittedly not paid in casli but appears in tho 
overdrawn current account by a credit made 
in favour of the defendant on 16-8-1933, by 
which date -the overdraft stood at Rs. 86,173-11-3 
and was thus reduced to Rs. 16,173-11-3 Here- 
after, the account continued in deocit as beforo 
with a fluctuating balance which, when the ac- 
count was closed at the end of January, 1U40, 
stoorl at Rs. 33,485-13-1. The last deposit in cash 
was one of Rs. 156-11-6 made on 5-8-1937. 
The last deposit seems to bo on 19-12-1938, 
by a cheque for Rs. 1200. A further entry of 
a cheque deposit appears on 12-8-1939, but, 
from the corresponding entry in the withdrawal 
column, this would appear to be merely an in- 
stance of a cheque presented by the defendant 
to the Bank for encashment. The entries sub- 
sequent to this date are all of interest on tho 
outstanding amount. 

[3l The first point urged by the learned Ad. 
vocate General appearing for the api^ellant is 
that the bond of 1928 was executed as security 
for an existing liability of Rs 15,000 and not- 
for a floating balance of account, and in conse- 
quence was paid off on 21-8-1931, when the 
balance of the account stood in favour of the 
defendant. The bond is Ex 1 at page 20 of 
the paper book. It recites tJiat the defendant 
has been carrying on busine&s from before with 
the bank by taking loans from its branch at 
Dhanbad, and that the bank has asked him to 
execute a simple mortgage bond ‘ in resi>ect 
of your dues from me”; and, therefore, he ex- 
ecutes this bond and agrees to the terms speci- 
fied. It then proceeds to set out the terms. Tho 
very first of them is: 

“The amoant of my debt ahaU at no time exceed Ra. 
15,000, rupees fifteen thousand. I ahall not take tho 
said amount in one lump. 1 shall take loan of the said 
amount in instalments according to (my) need. But 

the amount of my taking loan in the aforesaid 

manner shall at no time be in excess of Rs. 16,000 (ru- 
pees fifteen thousand) incluaive oi interest” 

f4] I have noted above that at that time 
there was already an out-standing overdraft 
of over Bs. 16,000. If the intention was mere- 
ly to secure this amount, there would have been 
no need for the provision about taking loans 
in instalments and not in one lump. Then the 
bond goes on: 

"WheneTer and whatsoever amount I shall take shall 
receive the same by givin g you a cheque '* 
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This in'ovision is one which clearly contem- 
plates future loans to be taken by the defen- 
dant. As there was already an existing liabi- 
lity of over Rs. 15,000 the question of taking 
fresh loans under the contract would not have 
arisen unless, on part payment of the existing 
liability, furtlier loans on the security of the 
mortgage were permissible. 

Col In support of his contention the Advocate 
General referred us to (1859) 63 K. R. 10-25.* In 
that case, Medewe executed a deed poll in 
favour of his bankers, with whom he had three 
accounts, charging his estate with the payment 
“of the three serveral suins of money which 
sliall or may be found due on the balance of 
the said several accounts.” AVhen the deed i^oll 
was executed the balances then due under those 
accounts were uncertain, and the future tense 
used in the instrument was held to relate to 
this uncertainty, and not to the uncertainty 
always attaching to the amount of a floating 
balance of account. Further, in a bond executed 
at the same time as the deed poll, to which 
bond Medewe and the bankers were ijarties, an 
express term was included covering a floating 
balance, “all such sum or sums of money as 
now are or which shall from time to time be or 
become due and owing.” The Master of the 
Rolls took this fact into account in holding that 
the deed poll was only for the then existing 
balances of the three accounts. That cose is enti- 
rely distinquishablo from the cas3 before us. 

[Gl The Advocate-General further argues that 
the fixing of a time limit up to the end of De- 
cember 1931, is inconsistent with the bond be- 
ing for a floating balance of account. This 
contention is based on (1870) 10 Eq. 467.* There 
the instrument in question was a promissory 
note executed by Boys for £500 payable eight 
months from date, and containing no express 
reference to the account. Hence, an inference 
had to be drawn from the circumstances, os to 
whether it was intended as security for adv- 
ances then made or to be made or for floating 
balance of account. In coming to the conclusion 
in favour of the former alternative, the Master 
of the Rolls i>ointed out that the promissory 
note was payable on a fixed date, and not when 
the account was closed or when the bank 
thought fit to say that it would not advance 
any more money. The Master of the Rolls, 
however, attached greater weight to another cir- 
cumstances, namely that, on the day that the 
promissory note was executed and six days 
later, by two payments, the bank advanced the 
exact sum of £500 to Boys. Here, there is noth- 
ing in the date fixed for the repayment of the 
advance which is inconsistent with the security 
being for the day to day balance, and on the 


terms of the mortgage bond it is clear to me 
that it is intended to be a security of this kind. 

- [7] b'inally, the Advocate-General argues 
that in the second bond the fii*st bond is des- 
cribed as a bond for a fixed amount, “ for (re- 
payment) of Rs. 15,000 due to you by me in res- 
l)€Ct of the said overdraft account.” Conceding, 
for the sake of argument, that these words are 
admissible for the purpose of interpreting the 
first bond, it seems to me that they are merely 
a loose description of the i)urix)3e of the first 
bond and are not inconsisent with its being for 
the floating balance of the account. On the 
other hand, from the conduct of the parties it 
would appear tliat they regarded tlie first bond 
as still effective security for Rs. 15,000 for, if 
the bond was intended as security for the ex- 
isting debt, it was satisfied on 21-8-1931, and 
should not have remained with the bank. Also 
as the total debt of the defendant on the date of 
the execution of the second bond was more than 
R3. 30,000, the second bond for rs. 20,000 would 
have been inadequate security. Evidently, the 
parties thought that the first bond was still good 
security for a part of the debt. This seems to be 
the manner in which the defendant regarded the 
bond even at the time of filing the written state- 
ment. I say this because, in the written state- 
ment, 1 do not find any suggestion that the bond 
was for an existing, debt, and it is not alleged 
that the bond was discharged debt and it is not 
alleged that the bond was discharged by the 
lump payment of 21-8-1931, but on the contrary 
that it was satisfied by "payments made from 
time to time ” 

fs] The next question which arises is the 
extent and the period for which plaintiff bank 
can avail itself of the security tinder the first 
bond. Mr. De for the bank contends that the 
limit of RS. 15,000 is only a limit in favour of 
the bank, entitling it to refuse to grant advances 
beyond this limit, and that the security covers 
the entire loan granted by the bank. On the 
terms of the bond 1 find myself unable to take 
this view. It is true that the bond recites at the 
beginning that the bank wanted security in re- 
spect of “Your dues from me”, an expression 
which may cover the entire loan granted, but 
this is merely the reason stated for the execution 
of the loan. The operative portion of the bond is 
contained in tbe numbered “terms and condi- 
tions.” The very first clause provides: 

The amoant of my debt shall at no time exceed 
Rs. 15,000 rapees fifteen thousand. . . Batfbeamoant of 
my taking loan in the aforsaid manner shall at no time 
be in excess of Rs. 15,000 (rupees fifteen thousand) 
inolosiTe of interest." 

Clause 6 then provides: 

"Three years’ time, that Is till December 1931, is 
fixed for the repayment of the amoont. If the entire 
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ftmoant ia not repaid, that at any time after the expiry 
of the said period of time, you shall be competent to 
institute a salt for the reidisatlon of your entire princi- 
pal amount together with interest (thereon) on account 
of this Sthitabadha mortgage bond, and yon shall bo 
competent to realise your money according to the 
stipulations made in para. 5 of this deed." 

I cannot read these provisions as intended 
only for the protection of the bank. The inten- 
tion of the parties seems rather to have been 
that the defendant should reduce his indebtedness, 
that his total indebtedness should bo confined to 
Rs. 15,000 and that he should clear off his debts 
within the time specified. The drafting may bo 
inartistic but the meaning is plain, namely that 
the security was being given for an indebtedness 
of Rs. 15,000 which limit was also to include the 
interest on the money lent. 

19] In view of the terms of the bond limiting 
the transactions to the end of December 1931, 
I am unable to hold that it authorised loans 
by the bank after that date, and that siiclx 
loans are secured by it. This seems to liavo 
been the view which the bank itself held at that 
time, because we find from the accounts that 
from the beginning of 1932 the bank adopted 
a new mode of charging interest. Throughout 
the period of the bond interest on the outstand- 
ing loans for the past year is brought into the 
account and debited os principal at the beginn- 
ing of the next year. This is in accordance with 
the bond, which provides 

“2 The amount of interest will be treated 

as principal, should it fall due at the end of the year 
and the interest on the same will accrue at the follow- 
ing rate. 

• • • • 

4 I shall pay Interest nt the rate of 12 

annas (annas twelve) per hundred per month from tho 
the date 1 shall take the amount. You shall bo 
competent to debit the amount of interest for every 
month to ray account on the first of the next month.” 

From Pebtuary, 1932, however, the interest due 
for one montii is brought into account at tho 
beginning of the next month, i. e. it is com- 
pounded monthly, a practice which was followed 
before the execution of the bond. It is the 
common practice that interest is charged at 
a higher rate on unsecured than on secured loans. 

[ 10 ] Through a mistake, it is alleged in tho 
plaint that under this bond interest is payable 
at twelve annas per hundred rupees comix)und- 
able with monthly rests. There is a clear pro- 
vision in the bond for bringing the interest 
into the principal only at the end of every year 
and this was the practice followed by the bank 
throughout the period of the bond. There is a 
further point regarding interest. I have held 
above that tho maximum amount secured by 
the bond was Rs. 15,000 inclusive of intci'est. 
Is this also the case after the due date of pay- 
ment 9 In other words, is the bank entitled to 


interest after Docomber, 1931, and is it .sid^icct 
to the limit of Rs. 15,000 I would answer tliis 
question in the favour of tho bank. Tho rele- 
vant provi.sion is clause G of the bond which is sot 
out above. This entitles the bank to interest on tho 
entire principal due at the exi)iry of the abovo 
period. Tliis amount is correctly described as 
“principal”, because under tho provisions of 
clause 2 cited abovo such interest as might havo 
remained due at the end of Decembei'1031, would 
be carried into the principal. Tho provision re- 
garding tho realisation of interest on the amount 
due after tho stipulated period is not limited as 
regards the amount. Various dates have been 
suggested to us as the dates from which this 
interest should run. Tho proper date, it seems to 
me, should be 1-1-1932, from which date fresh 
transactions under the bond cease to bo entered 
into. 

[11] Tho next question for consideration is 
that of limtation. This has two aspects. Tliere is 
first the portion of the debt covered by the secu- 
rity of the first bond. Limitation for this pnr- 
poso is governed by Art. 132 of tho Schediilo to 
tho Limitation Act, and began to run from 
1-1-1932. The suit was, therefore, within timo 
when it was filed on 2-1-1941. As regards tho 
unsecured ix>rtion of the bank’s dues as ap- 
l^earing in the defendant’s current account, tho 
contention of Mr. Dc, for the bank, is two-fold, 
firstly, that this is a mutual, open and current 
account, governed by Article 85 of the Schedule 
to the Limitation Act, and, secondly, that limita- 
tion is saved by certain payments made by tho 
defendant. 

[12] It is not contested that this is a curren t 
and open account, but is it mutual*? Tho Sub- 
ordinate Judge has answered this question in 
the negative. In contesting the correctness of 
this finding, Mr. De draws our attention to the 
fact found by the Subordinate Judge himself 
that between March 1922, and July 1927, there 
were credit balances in favour of the defendant 
on thirty-three occasions. The fact that there 
were oscillating balances in favour of tho two 
parties is however not decisive. Thus, in A. i. B. 
1922 pat. 864®, balances were found to havo been in 
favour of the defendant on seventeen different 
occasions, and yet the account was held*not to be a 
mutual one, the reason being that the credits were 
found to bo small ones lasting for a few days at a 
time and created by small payments in tho nature 
of repayments oL indebtedness. On the other 
hand,in 58 Cnl. 649*, the account was hold to bo a 
mutual one though there was never a balance in 
favour of the defendant. The principle is oxpla- 
ined by Rankin C. J. at page 668; 

‘S . . whether under tho deed the tea, sent by the 
defendant to the plaintiff for sale, was sent merely by 
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way of discharge of the defendant’s debt or whether it 
was sent in the course of dealings designed to create a 
credit to the defendant as the owner of the tea sold, 
which credit when brought into the account would 
operate by way of set off to I'educe the defendant's 
liability.” 

Ci3] The arrangement between the imrties was 
that on the one side the plaintiff gave advance 
of money to the defendant, and on the other side 
the defendant sent consignments of tea from 
his tea estate to the plaintiff for selling it by 
public auction and crediting the sale proceeds, 
after deduction of commission and other charges, 
in the common account in which the advances 
were entered. The above was the point which his 
Xiordship set himself to investigate, and, having 
found the latter alternative to be true, he held 
the account to be a mutual one. In 4 P. U. T. 
571,® it was laid down that although a shifting 
balance is a test of mutuality, its absence is not 
conclusive proof against mutuality. According 
to their LiOrdshii^s the test is, not that there 
must be a shifting balance, but that such was a 
possible and likely incident of mutual transac- 
tions in regard to which the account was kept. 

[14l If we examine the transactions between 
the parties in the light of the above decisions, I 
have no doubt that this account cannot be re- 
garded as a mutual one. For short jxjr'Ods from 
March 1922 to July 1927. there were small bal- 
ances to the Credit of the defendant, but from 
July 1927, to the filing of the suit, the account 
has been overdrawn throughout except for a 
short period of four days in August 1931, when 
the defendant suddenly deposited a total amount 
of Rs. 36,275 11-3. The whole of this deposit was 
withdrawn by 7th September. Apparently, 
the defendant liad somehow come by the money 
and kept it in the bank until he could apply it 
to the purpose for which he got it. This is 
hardly a transaction forming part of a mutual 
dealing between the bank and the defendant' 
This solitary instance on which the defendant 
had a balance to his credit is more than eight 
years before the closing of the account, and 
during this time the position of the defendant 
continued to grow woi-se; and, tlie original 
security foe Rs. 16,000 proving insufficient, the 
bank took a further security for Rs. 20,000. Ckin 
we resaonably say, in these circumstances, that 
there was a possibility of a shifting balance in 
favour of the defendant ? I would answer the 
question definitely in the negative. It is possible 
that at one time the defendant was a depositor 
of the bank, but for years the position had enti- 
rely changed and the defendant was purely and 
simply a debtor of the bank. I would, therefore, 
hold that the acconnt was not a mutual one, and 
that Art. 86 of the Schedule to the Xjimitation 
Act has no application. 


[15] The payments relied on by Mr. De aa 
.saving limitation are as follows: 


“13 -8.-34 
15.-8.-34. 
29.-7-35. 
14.-9 *36. 
19-12-38 


Rs. 1000 
Rs. 1000 
Rs. 1150 
Rs. 3000 
Rs. 1200 


£z. 4. 
Ex. 4A. 
Ex. 4D. 
Ex. 40. 
Ex. 4H.'’ 


The pay-in-slips by which those amounts were 
deposited in the account are all signed by the def- 
endant himself. Section 20 , Xiimitatlon Act, as it 
stood at the time of the filing of the suit, requir- 
ed i^ayment as such of "interest on a debt" or 
of part of “the principal of a debt." The pay- 
ments were not made towards interest as such. 
If we take it that the payments were towards 
lirincipal, the question arises, what is the “debt*, 
the limitation for the recovery of which is there- 
by extended. If we could regard the balance of 
the account as a consolidated sum towards the 
payment of which the payment was made, it 
would be the debt of which the limitation was 
extended. But, as explained by my learned bro- 
ther in A. I. B 1942 pat. 201,® an overdrawn 
current account cannot be regarded in this way. 
When the customer of a bank draws a cheque, 
on it, knowing that the funds at his credit are! 
insufficient to meet it but expecting the bank! 
nevertheless to honour it, he impliedly applies tol 
the bank for an overdraft or a loan. Bach such] 
transaction is an independent loan, limitation fori 
the recovery of which is determined by Art.! 
57 of the Schedule to the Jjimitation Act. Beg-| 
arded in this light, each payment made by thel 
customer over his signature goes to extendi 
limitation in regard to the particular over-l 
draft which it goes to repay, and which, ini 
accordance with the rule in l Mer. 672,M 
would be the earliest item outstanding on thel 
debit side. The payment would therefore be off 
no avail to save limitation in respect of the gen-| 
oral balance of account. The fact that in this 
0486 part of the floating balance was secured 
would not make a difi'erence in this respect. 
Such security does not by itself exclude the ap- 
plication of the rule. The rule contimies to apply, 
the earlier advances being satisfied in chrono- 
logical order, and the security covers the bal- 
ance from day to day. The principle is explained 
by Buckley, Li. J. in (1910) l ch. 648^ at p. 
675: 

“A secur'ty in favour of a bank to seoare a snm and 
further advances operates in the case of each farther 
advance as a farther d'spos't'on of the property made 
at the date of the further advance wh’oh takes effect 
by force of the antecedent deed of security.’* 

Here, the position is somewhat complicated by 
the fact that at the time when these loans were 
given, the security no longer operated to cover 
new loans, but if during its operation the secu- 
rity did not affect the applicability of the rule 
in (1816) 1 Mer. 672^ it woold not do so after it 
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ceased to operate. The last overdrawal in the 
account was made in 19S6. For the above reasons, 
therefore, recovery of the unsecured overdrawals 
was barred when the suit was instituted. This was 
the conclusion arrived at in A. I. R. 1949 
Pat. 301^ where it was held that the bank could 
recover only Ba. 80,000/ covered by the security 
and that the recovery of Rs. 5,000/ advanced in 
excess of this amount was barred, being governed 
by Art. 57 of the Schedule to the Limitation Act. 
There was a similar result in A. l. R. 1943 
pat. SOI® in which case the bank got a decree 
only for the amount actually secured and nothing 
at all for a considerable overdraft in excess of 
that amount. 

[16] This brings me to the question, how much 
if any of the amount due under the first bond 
has been satisfied?. There was no break in the 
account after the expiry of the period of that 
bond, and it has been argued that applying the 
rule in (1816) 1 Mer. 572^ the amount secured 
by the loan must be taken to have been satis, 
tied as soon as the entries on the deposit side 
became enough to pay off the items on the debit 
side covered by the bond, a condition which was 
certainly reached when the credit of Rs. 20,000/ 
w'as made in August 1933. We must remember 
in this connection that the rule in (1816) 1 Mer. 
672^ is not a rigid rule of law. It is merley a 
rule of evidence founded on a presumption of the 
creditor’s intention: it will not be applied in a 
case where there are circumstances showing that 
the creditor had no such intention. In (1910) 1 
<3H 64^ Cozons-Hardy, M. R., who differed from 
tihe other members of the Court in his finding as 

to whether such circumstances existed, said : 

“Now it ia pla'n law that if you know nothing more 
than that the bank has kept an ordinary banking ac* 
count and oommunioated it to the custnner, the bank 
must be considered to have appropriated the earli st 
credits to the earlieet debits, but it is equally clear that 
^ur are ent tUd, and indeed bound, to see whether 
there are any circumstances, inoluding the conduct of 
the parties, sufficient to justtity you in arriving at a 
different conoluaion’’: 

[17] Fletcher Moulton, L. J. whiledeciding the 
case on the finding that such circumstances 
existed, went further and expressed his opinion 
that in the case of a secured account with sub- 
sequent payings in and payings out, a modified 
rule would apply and the presumed intention 
should be to apply the payments into the unsecu- 
red items in order of date in priority to the 
secured items. He expresses his reason for this 
opinion in words, which I will repeat with 
respectful agreement:- 

“Although 1 base my judgmoat on the special facts 
of the case, I wish to add sword on what I think should 
be the result of the application of the law laid down in 
(1865) 9 H L. C. to the ordinary cose of a mort- 

gage to a banker to secure the balance of a customer’s 
account. When the bank receives notice of a second 


mortgage by the customer to a third person it does not 
in my opinion affect the nature of the security. It re 
mains a security for the bilance of the account from 
moment to moment. But it puts a limit to the amount 
of that security. It cannot be increased bes’ond the ba- 
lance at the date of the notice, but it may ba diminish- 
ed If the debit balance is at any moment brought 
lower than this by tho subsequent payment-s in and 
out. tho secured amount is corre8p'*niin;^ly reduced 
and once reduced ctinnot again be raised. This 
fully satisfies tho broad principle of justice referred 
to by Lord Blackburn and does not unnece-ssarily inter- 
fere with the position of the prior incumbrancer, All 
this is 'altered if tho rule in (1816) 1 Mer 572^ is to bo 
applied in the manner contended for by tho plaintiff. 
The security is no longer for the balance of an account, 
but for certain items on tho debit side In all their 
subsequent transactions the bank are presumed to have 
the intention of applying all payments into tho destruc- 
tion of their own security in favour of tho subsequent 
mortgagee, although no sane man or sane jury could 
doubt that they meant to do exactly the contrary. And 
this is not by virtue of any rule of law. It purports to bo 
the consequence of a rule of evidence — a conclusion of 
common sense to tho effect that where tliere is nothing 
to indicate actual appropriation it is natural and proper 
to suppose that the eldest debit items arc intended to bo 
w ped out first. This is good common-sense whore the 
itcmsarconan equality, but not otherwise. Where somo 
are secured by virtue of their being antecedent to 
the second mortgage no sane man would dream of e.’^tin- 
guishingthem in preference to the subsequent unsecured 
ones when it was a matter left to his choice. How, then 
can we impute to him such an intention? What is tho 
consequence of our so doing? If the bank arc not aware 
of tho pit dug by the law for them they find their 
security gone. Tho second mortgage is put before tho 
first mortgage because the law presumes in them an 
intention the very suggestion of which is ridicu- 
lous. If, however, they know of the p'tfall they go 
through the simple formality of drawing two horizontal 
lines in their books and make believe to commence a 
new account and they are safe. I Bay “make berevo”, 
for it is not in truth a new account. That can only be 
started by arrangement with the customer. If the pay- 
ments into th's so-called new account shew a baianoo 
to credit the subsequent mortgagee can claim the benefit 
of them, because in truth it forms part of the account 
for which the security was given. The whole result of 
the formality is that the bank ai'e placed in precisely 
the position which I have first described. The security 
remains a security for the balance of an account, but 
the amount of that security cannot be arised, but may 
be automatically reduced. Why should it bo nec^asiry 
to go through such a formality to effect this? The law 
has ref used to apply the rule in (18l6i 1 Mer 572? so as to 
work a wrong. Why should it apply it to oases where it 
would be to presume on the part of the prior incum- 
brancer an act of suicidal'folly? No good is donethcroby- 
it only entraps tho.-e who are unaware of the danger”. 

[18] In this view of the matter, it seems 
hardly necessary to investigate if there is evi- 
dence of an intention on the part of the bank 
not to appropriate payments in to the satis- 
faction of the secured debt. There first is the con- 
duct of the parties, who seem to have treated 
the mortgage bond as existing security to the 
extent of Rs. 15,000. This is indicated by the 
bond being left, with the bank, and the taking 
of the subsequent mortgage for only Rs. 20,000 
though the then existing overdraft was over Rs. 


A. I. R. 
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30,000. The other circumstance is tlie delay in 
the crediting of the Rs. 20,000 in this account. 
Tlic loan was taken on the second mortgage 
bond in April 1933. The balance of the account 
was then Rs. 31,408-9-9. Had the money been cre- 
dited then, the balance would have been reduct- 
ed to less than rs. 15,000 and the security of 
the first bond would have been lessened to that 
extent as explained in the j^assage cited above 
from the judgment of Fletcher-MouUon, L. J. 
Evidently, to avoid this, the credit into the cur- 
rent account was delayed till August 1933, when 
the overdraft had reached the figure of Rs. 
36, 173-11-3. The loss suft’ered by the defendant 
by this delay was subsequently made good by 
crediting him with interest on this amount of 
RS. 637-9-3. I would, therefore, hold that the secur- 
ed account was not satisfied by the application 
of the rule in (1816) 1 Mer 572.^ 

[19] A further point, however, remains for 
investigation in this connection. It relates 
to the bank’s right to charge interest. On 
the secured amount it had tlie riglit to do so 
under the bond, hut incorrectly charged it at 
twelve annas per hundred rupees per month coni- 
ixjundable monthly instead of per year. As re- 
gards the unsecured amount, it is strenuously 
argued that they liad not the riglit to charge any . 
interest. It was laid down in l. L. r. (1938) 2 
Cal. 72'^ that interest prior to the filing of the 
suit may be granted only under the terms of a 
contract, or under u.sage of trade having the 
force of law or under the lu'ovision of a sub. 
stantive law. Here, it is urged, there is no sub- 
santive provision of law, and neither a contract 
nor usage of trade is proved. The pass book, 
however, shows that interest at this rate is being 
charged ever since February 1932, and there is 
no suggestion of any objection having been 
made by the defendant. It has been argued that 
the defendant did not know, and our attention 
has been drawn to his letter (Ex. d) asking for 
the return of his pass book. This letter is dated 
6-8-1940, and says that the pass book ‘*was 
left at the bank few years back and I did not get 
it back.” I am not prepared to accept this letter 
as i)roof that ever since February 1932, a person 
of the defendant’s standing and experience did 
not see his pass book. The -defendant was pay. 

- ing interest on overdrafts ever since the coni- 
' mencement of the account, and could not 
• have expected to get loans from the bonk free of 
interest. In the circumstances from the absence 
of any objection on his behalf it is fair inference 
that he agreed to the interest charged in the pass 
book. It follows that the only mistake in the 
accounts is the compounding of the interest on 
I the secured amount monthly instead of yearly. 

[203 This brings us to the last -point relative to 


the firstbond, how much if any of the amount due 
under this bond has been satisfied? In the view 
which I have taken of the applicability of the 
rule in (1816) 1 Mer 572,'^ no question arises of a 
portion of this amount being satisfied by any 
of the deposits made prior to the credit of Rs. 20,000 
on 16-8-1933. On that day the oi^ening debit balance 
of the account as shown in bank book was rs. 36> 
173-11-3. This includes an excess charge arising 
out of the mistake in calculating the interest 
which I have i^ointed out above. The interest on 
Rs. 15,000 from 1-1-1932 to 15-8-1933, at twelve annoa 
l^er hundred rupees compoundable with month- 
ly rests comes to Rs. 2352. 14-0. Compoundable 
with yearly-rests it is RS. 2269-11-0. Thedifference 
between the twosxuiis Rs. 83-3-0 is the overcharge. 
The correct opening balance on the 16.8-1933» 
was therefore rs. 36,173-11-3 minus Rs. 83-3-0 i. c. 
Rs. 30,090-8-3. Out of this the amount secured 
by the first bond was Rs. 10,350, the amount 
of principal as compounded on Ist January 
1933, and Rs. 919-11-0, the interest for the cur- 
rent year, making a total of Rs. 17,269-11-0. The 
credit of Rs, 20,000 would go first to satisfy the 
unsecured debt, which on that day was rupees 
36,090-8-3 minus Rs. 17,209-11-0 i. ©. Rs. 18,820- 
13-3. The balance of the Rs. 20,000 would go to- 
satisfy the secured debt, being applied first to 
satisfy the interest and then the principal as 
provided in the bond. The result would be to 
wii)e out the interest altogtber and to reduco 
the principal to Rs. 16,090-8-3. From then onward 
the plaintiff bank would be entitled to get inter- 
est at the bond rate on this sum, applying fresh 
deposits to the satisfaction of unsecured and then 
of secured debt in the manner indicated above. 

[21] I turn now to the bond of 1933 (ex. 1 (a) ). 
The first contention regarding it is that there 
was no consideration for it. This contention is 
based on the assumption that the case of the 
plaintiffs hank is that the consideration for the 
bond was paid in cash. Although an issue wa» 
framed as to whether any portion of the con- 
sideration was paid in cash, I do not find any- 
thing in the plaint or in the plaintiff’s evidence 
to justify the assumption. The plaint merely 
mentions Rs. 20,000 as being the amount secured 
by the bond. It does not say whether the 
amount was paid in cash or only by a credit in 
the accounts. In the oral evidence the witnesses 
are definite that no actual i>ayment in cash was 
made and that the consideration passed by way 
of a book transaction. This, however, makes no- 
difference to the actual passing of consideration, 
for, as we have seen in the discussion relative 
to the first bond, the money secured by the 
second bond was actuaUy applied to the reduc- 
tion by RS 20,000 of the debt owing from the? 
defendant to the bank. 
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[2a] Another contention I'egarding this bond 
is that the consideration for this bond was the 
amount due on the first bond, and so the bank 
cannot ask for a decree in respect of both the 
bonds In support of this contention, our atten- 
tion is drawn to the statement of the bonk 
manager, p. W. l, “That document (the second 
bond) was executed in payment of dues of the 
first bond.” This is melrely the interpretation 
put on the transaction by the witness, but the 
question has to be decided by the Court on a 
construction of the instrument itself and by an 
examination of the manner in which the advance 
maide on the bond was actually applied. The 
mortgage bond refers to the first mortgage bond 
but, beyond mentioning it, says nothing to 
connect the taking of the fresh loan with the 
satisfaction of the amount due under the first 
bond. As the accounts disclose, there was money 
due to the bank in excess of that secured by the 
first bond, and in accordance with the rule in 
(1816) 1 Mer. 572^ we must take this advance to 
have been applied first to the satisfaction of the 
unsecured amount. To some extent as I have 
shown the money went to pay off money due 
under that bond. To that extent, there will 
necessarily be no decree on the first bond . 
Apart from this, there is nothing to prevent the 
bank from getting a decree based on both the 
bonds. 

[ 28 ] Thiidly, it is contended that the amount 
borrowed on the second bond must be applied to 
the satisfaction of the debts of the defendant as 
they stood on that date. On that day, the opening 
debit balance of the overdraft amount was about 
Bs. 85,500. It is argued that deducting Bs. 5787- 
9-9, on account of interest charged to the account 
from January 1982 onwards, and Bs. 15,000 
(inclusive of interest) due on the first bond, the 
consideration for the second bond should be 
taken at the utmost to be about bs. 10,600. I 
have held above that the bank was entitled to 
charge interest as shown in the accounts, except 
on the secured amount, and for that mistake I 
have made due allowance in arriving at my 
result. As for the necessity for'applying the loan 
to the satisfaction of the existing debts on that 
very day, we have been shown no authority for 
it. The bond itself gives no directions to this 
effect, and it is not suggested that any instruc- 
tions for the Immediate application of the loan 
for this purp(»e were given by the defendant. 
The bank was, therefore, entitled to apply the 
money according to its convenience and so as to 
safeguard its own interests. 1 have shown above 
how it did this, and how by delaying credit in 
the overdraft account it avoided the reduction 
of tile security under the first bond to a greater 
extent than has taken place — an act which seems 


to have been in accordance with the intention 
of the parties. Any loss that the defendant might 
have suffered by this procedure has been coui- 
Iiensated for by creditiug him with interest at 
the bond rate for this i>eriod of delay, although 
there was no provision in the agreement for such 
interest. When the bank gave credit to the 
defendant in its loan account, the money was 
at the disposal of the defendant, and the con- 
sideration for the bond must be taken to have 
passed in full on the day of its execution. 

[24] Finally, a prayer is made on behalf of 
the appellant that the amount found due from 
him be made payable in instalments under the 
provisions of o. 20, R. 11, Civil P. C. This 
prayer cannot be granted as it is clear from the| 
terms of this rule that it applies to a money 
decree and not to a mortgage decree. 

[25] This disposes of the appeal and I turn to 
the cross-objection. The bank has already got a 
decree for its full claim on the second bond from 
the “Subordinate Judge. It seeks a similar decree 
in respect of the first bond. I have indicated 
above the extent to which it can get n decree on 
this bond. 

[26] In the result, I would uphold the decree 
of the Subordinate Judge so far as it relates to- . 
the bond of 1933. I would modify the decree- 
relative to the bond of 1928 by allowing interest 
at the bond rate from 1-1-1932 up to the date 
of the suit and at six per cent, simple i^r annum 
pendente lite. The amount duo on the bond will 
be calculated in the manner indicated by me at 
pages 15-16 above. The api)eal will bo dismissed 
with costs and the cross-objection allowed in 
part with proportionate costs. 

Shearer J. — I agree. 

D.S. Appeal dismissed. 
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Das J. 

Dahl Gotir and others — Petitioners v- 
Moheswar Mahato — Opposite Party. 

Criminal Bef. No. 38 of 1946, Decided on 30-10-1946, 

(a) Criminal P. C. (1898), S. 192 — Transferee 
Court's powers of transfer before issue of process. 

It is well settled that when a cose is transferred to a 
subordinate Magistrate under S. 192 (1) the latter has 
the same authority to deal with the case as regards issu- 
ing of process and other matters connected with the in- 
quiry or trial os it vested in the superior Magistrate from 
whom he receives the cose on transfer. The transfer 
may be made ^ soon as the transferring Magistrate- 
has taken cognizance of the case; ho need not wait for 
the stage when the accused person appears as a result of 
the issue of the process. [Para 4} 

Annotation: — (’46'Com), Cr. P. 0. N. 8. 

(b) Criminal P. C. (1898), S. 202— It Is irregular 
for a Magistrate to order Inquiry in a case in which 
cognizance has been taken on a police report. 

[Para 5J 

Annotation: — (’46 Com.) Cr. P. C.S. 202 N.5 Pt. 1. 


20 Patna Dalu Gour v. Moheswar Mahato (Das JJ A. I. B. 


(c) Criminal P. C. (1898), S. 190— Taking cogni- 
zance — Taking cognizance does not involve any 
formal action or indeed action of any kind, but 
occurs as soon as a Magistrate as such applies bis 
mind to the suspected commission ot an ofience. 
37 Cal. 412 and 28 A I. R. 1911 Cal. 185, Foil. 

(Para 4] 

Annotation (‘16 Com.) Cr. P. C.. S. 190 N. 3. 

Cases referred : — 

1 . (’10) 37 Cal. 412 : 6 I. C. 8. Sourindra Mohan v. 
Emporo'-. 

2. (’40) 44 C. W. N. 1114:28 A. I. R. 1941 Cal 185: 
I. Ij. R. (1941) 1 Cal. 67: 194 I.C. 38, Hafijar Kabman 
V. Aminal Hoqne. 

S. C. Chakraverlxj and S. K. Mmiimdar — 

_ for Petitioners. 

002X11 —for Opposite Party. 

Order — This is a reference by the learned 
Sessions Judge of Manbhum Singhbhum under 
the provisions of s. 438, Criminal P. C. for 
quashing, the case against eight persons who have 
been summoned to stand their trial for an alleg- 
ed offence under S. 379/lOJ, Penal Code. The 
main ground which has been given by the learn- 
ed Sessions Judge in his letter of reference can 
be best expressed in his own words: 

“In my opinion, there does not appetr (o be any 
material before the Court forprosecii'ing the-e petiiioners 
and ih*t being ihe position, the order of iho learned 
Magistrate issuing process and summoning the peti- 
tioners should be set aside and the proceedings so fur as 
these pe’if-oner.^ are concerned should bs quashed.” 

The learned Sessions Judge has also referred to 
another ground relating to the question of jurisdi- 
ction though he has not made that the main 
ground for his recommendation. Therefore, two 
points arise for consideration, (l) Whether the 
Magistrate who issued proces-s against the peti- 
tioners was legally competent to do so; and ( 2 ) 
whetliGL* there were any materials before the 
Magistrate on which the petitioners before the 
learned Sessions Judge, could bo tried for the 
offence in question. 

[ 2 ] In order to appreciate the points raised, it 
is necessary to set out some of the relevant facts. 
On 17 11-1945, one Moheswar Mahato filed a 
petition against 10 persons including the 6 persons 
whose case has been referred to this Court by the 
learned Sessions Judge, for action under s. 
144, Criminal P. C. as respsets an appre- 
hended breach of the peace over the harvesting 
of the paddy crop on two plots of land (plots 48 
and 49). This petition was sent by the learned 
Subdivisional Magistrate of Jamshedpur to the 
Sub-lspector of Police, Sakchi Polite Station, 
for an enquiry and reiiort. The leariied Magis- 
trate also directed the police officer to see that 
no breach of the peace took place over the harve- 
sting of the paddy crop. On 26-11-1945, the Sub- 
Inspector of Police, Sakchi Police station, reported 
that one Jagu Dutta (one of the persons sum- 
moned by the learned Magistrate whose cose has 
not been referred to this Court by the learned Ses- 


sions Judge) hod got the paddy cut with the help 
of 40-50 labourers from the plots in question on 
the night of the very day on which the petition 
was filed by Moheswar Mahato, namely, 17 - 11 - 
1945, The Sub-Insi^ector of Police made a prayer 
in his report that Jagu Dutta and other accused 
persons mentioned in the petition of 17-11-1946, 
should be summoned to stand their trial for an off- 
ence under s. 379, Penal Code. This report of 
of the Sub-Inspsctor of Police was put up to the 
learned Magistrate on 27-11 1945, and on that 
date the learned Magistrate passed an order to 
the following effect: 

“Read police report on the petition filed by Moheswar 
Mahato. Aek S. 1. to institute a case under Ss. 379 and 
379/109, I. P. C. to investigate and to report.” 


The learned Subdivisional Magistrate also called 
upon Jagu Dutta to show cause why he should 
not be asked to execute a bond for keeping the 
peace. We are not concerned in this case with the 
latter part of the order of the learned Magis- 
trate. On receipt of the aforesaid order of the 
learned Magistrate, the Sub-Inspector of Police 
drew up a formal first information report on the 
orginal jjetition of 17-11 1945, and his own 
mport dated 26-11-1945. 

I3j The learned Sessions Judge has proceeded 
on the footing that the formal first information 
report drawn up by the Sub-Inspector of Police 
consisted only of the original petition of 17- 
11-1945, which was filed before the alleged theft 
of crops. In the final report submitted by the local 
police under s. 173, Criminal P. C. it was clearly 
mentioned that the report which the Sub-Inspe- 
ctor had submitted on 26-11-1945, was part of 
the first information report, because it was that re- 
port which showed the commission of an offence. 
The case was investigated into by the Sub-Inspec- 
tor of police and was supervised by the Divi- 
sional Inspector. Several petitions were filed ag- 
ainst the investigation by the local police details 
of which need not be given. On 2-1-1946, the 
Sub.Insi)ector of police submitted a final report 
under s. 173, Criminal P. G. as directed by the 
Divisional Inspector, to the effect that the 
harvesting of crop^ was true but the dispute was 
of a civil nature. This final report was put up 
to the Sub-divisional Magistrate of 9-1-1946, on 
which date he passed the following order: 

*‘lt appears that the police institnted a oaso and sab* 
initted a final report. Put np with the connected records 
before the City Magistrate to-morrow.” 

The City Magistrate was one Mr. B. K. Dutta. 
He dealt with the matter on 11-1-1946, when 
he recorded the following order: 

^‘Perused the Final Report and Sapervision note ot 
the Inspector^f police. Beard the parties. The petitioner 
prays for a jadicial enquiry. This appears to be a fit 
case for a jadicial enquiry- To Mr. O. K. Prosad, Magla~ 
trate for favour of a judicial enquiry and report by 27-* 
1-46.” 
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After oonolusion of the judicial eDquir>% Mr. G. 
K. Prosad, the Magistrate who hold tho judicial 
enquiry, submitted his report on 11-3-1946. 
He recommended that Jagu Dutta and the 8 per- 
sons whoso case is under consideration hero 
should be summoned for an offence under Ss. 370 
and 379/109, Penal Code. On 12-3-1946, Mr. 
B. K. Dutta, the City Magistrate, summoned Jagu 
Dutta and 9 other persons. Of the 9 persons, one 
died and the remaining eight are the persons 
whose case has bean referred to this Court by the 
learned Sessions Judge. 

[ 4 ] The first question for consideration in tho 
circumstances mentioned above is if Mr. B. K. 
Dutta was legally competent to summon the 
accusad p^r8on3. I am of the opinion that Mr. 
B. K. Dutta was legally competent to summon 
the accused persons and put thorn on trial. My 
reasons are the following. The Subdivisional Ma- 
^istrate of Jamshedpur was comi^etent to take 
cognizance of an offence on a police report, un- 
der clause (b) of sub S. (l), s. 190, Criminal P.C. 
The report, which the Sub-Inspector of police 
submitted under S. 173, Criminal P. C. was a re- 
port on which the Subdivisional Magistrate was 
competent to take cognizance. After taking 
cognizance, the Sub-divisional Magistrate could 
transfer the case to any Magistrate subordinate 
to him, vide sub-S. (l), S. 192, Criminal P. C. It 
is well settled that when a case is transferred to a 
subordinate Magistrate under s. 192 (1), Criminal 
P. C., the latter has the same authority to deal 
with the case as regards tho issuing of process 
[and other matters connected with the enquiry 
or trial os is vested in the superior Magistrate 
from whom he receives the case on transfer. It is 
also clear that the transfer may be made as soon 
as the transferring Magistrate has taken cogniz- 
ance of the case; he need not wait for the stage 
when the accused person appears as a result of 
the issue of process. It has not been seriously disput- 
ed before me that the City Magistrate is subordi- 
nate to the Subdivisional Magistrate of Jamshed- 
pur. Under S. 17 (2), Criminal P.C. , every Magis- 
trate (other than a Sub-divisional Magistrate) and 
every Bench exercising powers in a sub-divi- 
sion shall be subordinate to the Sub-divisional 
M^istrate. The Sub-divisional Magistrate w’as, 
therefore, competent to transfer the case to tlie 
City. Magistrate. I am of the view that the 
order of the Sub-divisional Magistrate dated 
9-1-1946, which I have already quoted, is really 
an order of transfer under S. 192 ( 1 ), Criminal 
P. C. The expression “cognizance” has not 
been defined in tho Code. There are several deci- 
sions to the effect that taking cognizance does not 
involve any formal action, or indeed action 
of any kind, but occurs as soon as a Magistrate, 
'OS such, applies his mind to the suspected com- 


mission of an offence {.vide tho observations' 
made in 37 Cal. 412 ' and 44 c. w. n. 1114 ^. 

[5l Tho learned Sub-divisional Magistrate hod 
applied his mind to the susi)ectod commission 
of nn oft'once and on receipt of tho final i>olice 
rep>ort ho directed that the ease be made over 
to the City Magistrate. I do not think the 
order of the learned Sub-clivisional Magistrate 
dated 9-1-1946, can bear any other interpre- 
tation. Even if it l>o conceded that the Sub- 
divisional Magistrate had not taken cognizance 

when ho transferred the case to tho Citv 

% 

Magistrate, the defect would not bo a ground 
for setting aside the proceedings : vide S. 529, 
Criminal P. C. For those reasons, I am of the 
view that the City Magistrate when ho received 
the case from the Sub-divisional Magistrate was 
Icga'ly competent to deal with the case as 
regards the issuing of process etc., in the same 
way os tho superior Magistrate from w’hom 
tho case was received on transfer. He was, 
therefore, legally comi)etent to issue process 
against tho accused persons. There has been 
some argument before mo as to whether Mr. 
B. K. Dutta was competent to order a judicial 
enquiry by another Magistrate I^Ir. G. K. 
Proshad under S. 202, Criminal P. C. The 
learned Sessions Judge is of the opinion that 
it was irregular to order a judicial enquiry 
under S. 202 , Criminal P. C. when there was 
no complaint. There is no doubt that when 
there is a complaint on which cognizance has 
been taken and which has been transferred to 
another Magistrate under S. 192, Criminal P. C. 
the latter Magistrate is competent to postpone 
issue of process and direct an enquiry or in- 
vestigation. The provisions of S. 202 , Criminal 
P. C. make this very clear. The question, how- 
ever, is if an enquiiV can bo ordered in a case 
in which cognizance has been taken not on a com- 
plaint but on a police report. I am inclined to agree 
with the learned Sessions Judge that S. 202 is con- 
fined to cases instituted on a complaint. The open-' 
ing words of the section read as follows: 

"Any Magistrate, on receipt of a complaint of an 
offence of which he is authorised to take oogziT^ance or 
which has been transferred to him under S. 192, may, 
if he thinks fit etc. . . " 

The pronoun ‘which’ occurring in those words can 
refer only to the preceding noun ‘receipt of a com- 
plaint of an offence.’ If that be the correct inter- 
X)retation of S. 202, then the Magistrate, who 
receives the case on transfer can direct an en- 
quiry if the complaint has been received on trans- 
fer by him. It is also worthy of note that S. 202 
occurs in the chapter dealing with complaints to 
Magistrates. The power to issue process under 
S. 204, Criminal P. C. occurs in the next chapter 
dealing with the commencement of proceed- 
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ing3 before Magistrates. Tliougli S. 204 says 
that the IMagistrate taking cognizance can issue 
process, it is now well settled (as stated above) 
that the Magistrate to whom the case is trans- 
ferred under S. 192 has the same i^ower which 
the Magistrate taking cognizance bad, to issue 
process against the accused persons. Accepting 
therefore, the position that Mr. B. K. Dutta 
could not have ordered an enquiry under 
S. 202, Criminal P. C., the question still remains 
if this irregularity deprived him of jurisdiction 
to issue process against the accused persons 
and try them. In my opinion, the irregularity 
did not deprive Mr. B. K. Dutta of the juris- 
diction which he had to deal with the case on 
transfer to him by the Sub-divisional Magistrate 
under the provisions of s. 192, Criminal P. C. 
Mr. B. K. Dutta was competent to issue process 
on a consideration of the police report itself. 
My view, therefore, is that the proceedings can- 
not be quashed on the ground that Mr. B. K. 
Dutta was not legally competent to issue pro- 
cess and try the accused persons. 

[6] Then comes the next question if there were 
materials before the learned Magistrate for 
putting the accused persons on trial for an 
offence under S. 379/109, Penal Code. It is 
to be noted tliat the case of Jagu Dutta is not 
before me, the learnetl Sessions Judge having 
referred the case of the other eight persons 
only. The main reason given by the learned 
Sessions Judge for his finding that there are 
no materials against these eight persons is that 
their names occur in the petition of 17-11- 
1946, which was filed before the harvesting 
of the crop, and that their names do not occur 
in any subsequent document. I Imve carefully 
examined the police report dated 26-11-1946, 
as also the final reix)rt "dated 2-1-1946. In 
both those reports, there is a mention of the 
accused x>ersons, and the reference undoubtedly 
was to the names mentioned in column 2 of 
the first information report. In that column the 
names of all these eight persons were written 
and in the body of the rei)orts the names were 
not repeated, but these persons were referred 
to as the accused persons. I am unable to agree 
with the learned Sessions Judge that there 
were no materials before the Magistrate on 
which he could proceed against these eight }>er- 
sons. The two police reports themselves show that 
Jagu Dutta along with many other persons, 
including the eight pei'sons mentioned above had 
harvested the crop from the two plots in ques- 
tion. On those reports it was open to Mr. B. K. 
Dutta to issue process. Whether there will 
be reliable evidence against these persons 
at the trial is a different question which does 
not arise for consideration at this stage. All 


A. I. B. 

that can be said at this stage is that there were 
materials before the learned Magistrate which 
made out a i)rima facie case for the issue of 
process against Jagu Dutta as well as the other 
persons mentioned in column 2 of the first 
information report. 

C7J For the reasons given above, I am un- 
able to accept the recommendation * of the learn- 
ed Sessions Judge that the' proceedings should bo 
quashed in this case. The reference, therefore, 
fails and is rejected. 

G.B. Reference rejected. 
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Imam and Das JJ. 

Pratai) Isarain Das and another — AppeU 
hints V. Sri Krishna Chandra and others — 
Respondents, 

Appeal No. 10.52 of 1944, Decided on 1-4-1947, 
from appellate decree of Addl. Dist. Judge, Bhagalpnr,. 
D/- 4-7-1944. 

Specific Relief Act (1877), S. 42— Interference 
with possession of plaintiff — Suit for mere declara- 
tion -of title — Maintainability. 

Where a cloud has been thrown on the title of the 
plaintiff by the conduct of the defendant but there is 
no evidence to show that the plaintiff was ever dispos- 
sessed by any act of the defendant, a suit for ft mere 
declaration of title without any further relief is main- 
tainable. Such suit is not barred by the fact that the 
defendant interfered with the possession of plaintiff as 
interference with possession is not nccessai'ily dispos- 
session. [Para 43 

Tj. K. Jha nnd G. P. Sahi— for Appellants. 

S. C. Ara 2 iimdar— for Respondents. 

Imam J — This is an appeal by the defen- 
dants against the decision of the third Additional 
District Judge of Bbagalpur decreeing the plain- 
tiil’s suit praying for a declaration that he had 
acquired proprietary right in monza Baisri 
Milik by adverse ix)ssession. The Subordinate 
Judge who tried the suit came to the conclusion 
that the plaintiff had acquired title over the 
said village by adverse possession. He, however, 
dismissed the suit as he was not satisfied that 
the plaintiff had established that there was any 
dispute between him and the defendants first 
party regarding the village in question in 
February 1942 and consequently no cause of 
action accrued to him. Several issoses were 
framed before the learned Subordinate Judge 
amongst which issue 3 was os follows; "Is 
the suit barred by S. 42, Specific Belief Act”? 
At the hearing this issue was not pressed and 
the Subordinate Judge consequently held that 
this section did not bar the suit. The' plaintiff 
then appealed against the decision of the Subordi- 
nate Judge and urged two points before the 
lower api>ellate Cburt. The first point urged was 
that there bad been interference by the defen- 
dants first party with the plaintiff’s i)05session 
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over the manza in February 1942. The second 
point urged was that even without any proof 
of such interference the plaintifif was entitled 
to the ralief that he sought for a declaratory 
decree in the suit. The appellants in this Court 
were faced with a finding contrary to their case, 
namely, that the plaintiff hod acquired a title 
by adverse possession and apimrently they did 
not make any submissions before the lower ap- 
pellate Court against this finding. 

[2] Mr. Jha on behalf of tlie appellants has 
strongly contended that under the provisions of 
S. 42, Specific Relief Act, the suit ought to have 
been decreed (dismissed) as on the facts alleged by 
the plaintiff he could not get merely a declaratory 
decree. He ought to have sought further relief. 
He relied upon the proviso to s. 42. Ho further 
contended that even if in February the appel- 
lants interfered with the plaintiff’s possession of 
the mauza that act amounted to dispossession, 

[83 Since no submissions appear to have been 
made before the lower appellate Court on behalf 
of the appellants against the finding of the Sub- 
bordinate Judge regarding the plaintiff having 
acquired title by adverse possession, it seems to 
me somewhat difficult to permit the appellants 
in second apx)eal to re-open that question. But 
even if it were permissible to do so, the Sub- 
ordinate Judge has given such ample reasons to 
justify his conclusion that it seems to me it 
would be sheer waste of time to repeat the 
grounds given by him. The most significant cir- 
cumstance, in my judgment, which supports 
the case of the plaintiff is that ever since the 
year 1929 to 1942 there is no documentary evid- 
ence whatever to prove that the appellants ever 
collected, os proprietors, rent from the tenants 
of the village in question. Indeed the defendant 
1 as D. w. 1 admitted that the defendants first 
party never collected rent from the tenants 
of the mauza in suit. On the other hand, the 
plaintiff produced series of rent receipts to show 
that the tenants of the village hod been paying 
rent to him. He also produced a sale certificate. 
Ex. 7 series, which would show that the plaintiff 
had in execution of his rent decrees got some of the 
lands of the mauza sold and that ho purchased 
some of those lands. I need not say any more than 
this that the finding of fact on this question by the 
Subordinate Judge was fully justified and does not 
appear to have been questioned before the lower 
api>ellate Court. It follows, therefore, that both 
the^ Courts below were right in holding that the 
plaintiff has acqiiired title over the village in 
question by adverse possession. 

[4] As to the objection raised Mr. Jha that 
S. 42, Specific Belief Act, is a bar to giving 
the plaintiff the declaration which he sought, it 
is sufficient to say that this was not pressed be- 


fore the Subordinate Judge and he held that 
s. 42 was not a bar. The lower appellate Court 
held that in February 1942 tlie defendants first 
party did interfere with the iX)Sses3ion of the 
idaintiff. Interfereneo with ix)ssession is not 
necessarily •dispossession. It would also appear 
that there is no reliable evidence of any kind to 
show that the i)laintiff was ever dispossessed 
by any act of the defendants. It seems to me, 
therefore, that apart from a mere declaration of 
his title the plaintiff had no need to aslc for any 
further relief. That he was entitled to ask for 
the declaration seems to be clear in view of the 
cloud which had been thrown on his title by 
the conduct of the defendants in attempting 
to collect rent from the village as proprietors. 
In these circumstances, I am of the opinion that 
the lower appellate Court rightly ordered that 
the plaintiff’s title to the village in questionj 
will bo declared. The appeal must bo dismissed 
with costs. 

Das J I agree. 

D.s. Appeal dismissed. 

A. I. R. (35) 1948 Patna 29 [C. N. 11.] 

Meredith J. 

Jagdish Singh and others — Petitioners v. 
Emperor. 

Criminal Revn. No. 57 of 1947, Decided on 11-4-1947. 
from order of Addl. Sessions Judge, Sarau, D/-25*ll- 
1946. 

(a) Criminal P.]C. (1898), S. 439 — New plea invol- 
ving questions of fact and law aod inconsistent with 
defence in lower Courts, cannot be raised in revi> 
sion. 

The accused were being prosecuted under S. 193, 
Penal Code, for making false attestations on a service 
report to the effect that certain notice had been served on 
It. In the Courts of fact, the accused tried to prove that 
service had actually been made upon R and that the 
attestations made were correct. In revision the accused 
put forward a contention that there was no evidence 
that the attesting witnesses were aware that the notice 
was to be served on and no one else and so there was 
nothing to show that the attestations they were making 
were false. 

Held that the point raised involved questions of fact 
as well as law and therefore, it ought to have been 
raised in the Conrts of fact, and it was not open to the 
accused to raise such a contention in revision: 6 A. I. 
R. 1919 Pat. 528, Ref. [Para 43 

Annotation : (’46-Com.) Criminal P. C., S. 439 N. 44. 

(b) Criminal P. C. (1898), S. 439.— No possibility 
of miscarriage of justice — No interference in revi- 
sion. 

It is not the practice of the High Court of Patna to 
interfere in revision unless it considers that there is a 
real possibility that there has been a miscarriage of 
justice. [Para 6] 

Annotation : (’46-Com.) Criminal P. C., S. 439 N. 1. 

Case referred 

1. (’19) 6 A. I. R. 1919 Pat 528: 52 I. C. 417, Prayag 

Singh y. Emperor. 

Af. Fael Alt— for Petitioners. 

Girija Nandan Prasad— for the Crown- 
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Order. — The petitioners have been convicted 
under S. 103 Penal Code and sentenced to 
one month’s rigorous imprisonment each. Their 
appeal has been dismissed by the learned Addi- 
tional Sessions Judge of Saran. 

[ 2 ] The money, Rs. 4000 due on a mortgage 
was deposited in the Court of a Munsif at 
Chaitm to the credit of Ram Chander Singh and 
another, sons of the mortgagee, Sahodra Kuer, 
under S. 83, T. P. Act. An application was then 
mode to the Munsif to depute a six'cial j^eon to 
servo the notice of deposit The notice (Ex. 8) 
was made over to a Court ijcon (i* w c) for 
service, and the ixon duly put in a service 
report to the effect that he could not find Ram 
Cbandcr's brother, but he etTccted service on 
Ram Chander Singh who took the notice for 
himself and his brother, but refused to give a 
receipt. Laldip Singh attested the service report 
as identifier, and the three petitioners, attested 
as witnesses, one of them being the chaukidar. 
Subsequently, Ram Chander appeared before the 
Munsif and filed an objection that on the date 
of the alleged service he was not at the place 
specified, Pii)rahia, but at Bagha in the district 
of Champaran. After enquiry, the petitioners and 
the identifier were all prosecuted and convicted. 
The ap):;€al of all four was dismissed, but the 
identifier has not come up to this Court in revi- 
sion, 

[3] I have been asked to go into the evidoneo 
on the question as to whether Ram Cliander 
could have actually been at Piprahia at 7 A M. 
on the Ist of September when notice was report- 
ed to have been served. But this is a pure ques- 
tion of fact. There is the clearest finding of fact 
by the Court below that the evidence on record 
leaves no room for doubt that Ram Chander 
Singh could not have been at Piprahia. This 
finding cannot bo disturbed in revision. 

[4l The point which has been mainly urged is 
that there is no evidence that the attesting wit- 
nesses were aware that the notice was to be 
served on Ram Chander and no one else, and so 
there is nothing to show that they knew that 
the attestations they were making were false. 
This contention is supported by reference to the 
case in Prayag Singh v. Empe>or (a. I. r. 1919 
pat- 628') which is certainly a case in point, but 
it is the decision of a Judge sitting singly and is 
not an authority binding upon me Apart from 
that. I am of opinion that it is not really open 
to the petitioners to put forward a contention 
like this at this stage, because they did not take 
any such defence. On the contrary, they took a 
line of defence which was inconsistent with the 
present contention. They insisted and tried to 
prove that service had actually been made upon 
Ham Chander, and that the attestations made by 


them were in fact correct. It was not suggested 
on their behalf that they did not know Bam 
Chander, and, being local people including the 
chaukidar, they must have known him. and it 
was not suggested that they did not know that 
Ram Chander was the person to be served. The 
jKjint now raised involves questions of fact as 
well as law and quite clearly, therefore it ought 
to have teen raised in the courts of fact. Having 
regard to the defence taken, we cannot assume 
at this stage the possibility of a state of affairs 
necessary before the point of law urged i^jbn be 
said to arise. It may, I think, safely be taken 
tliat the petitioners knew Ram Chander. The 
peon at the trial could not identify them as he 
had forg <tten their faces. That was natural, but 
ho could prove, and did prove, that be eff’ected 
the service in the presence of the persons who 
attested their names on the report Now let us 
consider the possibilities. If the person served' 
was an imposter and posed as Ram Chander, 
the petitioners must at once have detected the 
fraud, and could not have made iona fide at- 
testations. But supx>ose that the man did not 
say he was Ram Chander nevertheless the 
identifier certainly identified the man as Raxn 
Cliander in the presence of the peon and the 
petitioners. If be had not done so, the peon 
would at once have realised the position There- 
fore it seems impossible to suppose that the peti- 
tioners did not know that the identifier was 
identifying a man as Ram Chander. It seems to 
me that the xx>s3ibility, in the circumstances of 
their having believed that the proce^ was not to 
be served on Ram Chander but on some one else 
is so remote that for all practical purposes it 
can bo disregarded 

[6 Of course there is always one other possibi- 
lity. It might be that the whole report was false, 
as sometimes happens, and that the peon really 
did not go to the spot or attempt service at all. 
But that would only make the position worse 
for the petitioners who attested the report. In 
that case also they must have known that they 
were attesting a false rei)ort. 

[6] It is not the practice of this Court to inter- 
fere in revision unless it considers that there is a 
real possibility that there has been a miscarriage 
of justice. In the present cose I am of opinion 
that there is no such i>ossibility, and it cannot 
be doubted that the petitioners were parties to 
the preparation of a report which has been found 
to be a false report 

(7J In the clrcumstancos the rule is dis- 
charged. 

V.B B. Rule dischaj^ged. 
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&, 1. R- (35) 1948 Patna Si [G. N. 12.] 

Imam J. 

Q, Ramckandra Naidu a«d others — Peti- 
tioners V. A. Manu Swamy Naidu — Opposite 
Party 

Grlminal Reyn.No.258 ol 1946, Decided on 10-2-1947, 
from order of Addl. Diet. Magistrate, Cuttack, D/- 12 10- 
1946. 

(a) Criminal P. C. (1898), S. 204— Order sum- 
moning accused — Rescission oF. 

There is nothing in the Code directly prohib't’ng a 
Mng'strate from rescinding his previous order summon- 
ins the accused: 10 A. 1. R. 1923 Cal. 662, Hel. on. 

(Para 2] 

(‘46*Com.) Crim-nal P.C., S.204 Note 11 Pt. 1. 

(b) Criminal P. C. n893), Ss. 435 and 436-Order 
for further inquiry — Revision «gainst— Trying 
Magistrate summoning accused but on reconsider- 
ation rescinding his previous order and dismiss- 
ing c< mplaint — District Magistrate setting aside 
latter order and directing further enquiry— High 
Court held to have ample power in revision to see 
whether further enquiry was justit.ed. 

(Para 2] 

(’46 Com.) Criminal P. C., 486 Note 30 Ft. 1. 

(c) Criminal P. C. (1898). S. 436— No prima facie 
legal evidence connecting accused with offence — 
Older directing further enquiry held not proper. 

[Para 2] 

(*46 Com.) Criminal P. G.*, S. 436 Note 6 Pt. 24. 

Case referred: — 

1 ('24) 77 1 C. 816:10 A. I. R. 1923 Cal. 662, Iialit 
Mohan v. Noni Lai. 

Af. S. Bao— for Petitioners. 

K. AI. Suain — for Opposite Party. 

Ordep. — This is an application against the 
order oi the Additional District Magistrate of 
Guttook ordering further enquiry against the 
petitioner. It appears that the opposite party 
tiled a complaint before the Sub-divisional 
Magistrate on 26-8-1946 under certain sections 
of the Penal Gode. The Magistrate sent the 
coxnplant to a Deputy (collector for enquiry 
and report. On receipt of the report on 
19-9-1946, the M^istrate (the second officer) re- 
corded the following order: ‘Report of Bri B. C. 
Das Deputy Collector received. Summon accus- 
ed under 8. 879, Penal Code bxing 23-10-1946.” It 
appears that before processes could issue on the 
same day, it woe represented to the second officer 
on behalf of the petitioners that there was no case 
against thern. The second officer then cancelled 
his previous order and stated t^at he did not tind 
legal evidence connecting the accused with any 
oCfenoe of theft. There was nothing on the 
report of the enquiring officer to substantiate a 
cose under S. 447 or 408. He accordingly dis- 
missed the complaint under 8. 203 Criminal P. 
C. The complainant moved the District Mag s- 
trate against this order. The Additional District 
M^iatrate thought that the procedure adopted 
by the second officer was open to serious objec- 
tion. He should have heard the complainant te- 


fore he cancelled his previous order and that the 
accused bad no locus standi to bo beard until 
the summons were formally served on them. 
He accordingly set aside the order dismissing 
the complaint and directed further enquiry. 

(2l The principal question for consideration 
has been as to ■whether tlie second officer could 
in law rescind his previous order summoning 
the accu>'ed Admittedly no summonses were 
actually issued and the question for considera- 
tion is whether the second officer could go 
back on his order summoning the accused. There 
is nothing in the Code of Criminal Procedure 
which* directly prohibits the Magistrate from 
doing so, and a decision of their Lord8hii>3 of 
the Calcutta High Court in 77 I. C. 816 ', may bo 
referred to In that case their Lordships observed. 
‘‘There is nothing in the Code which forbids a 
Magistrate to reconsider an order of this kind on 
sufficient grounds.” The matter, however, is en- 
tirely technical, for whether one treats the dis-; 
missal of the complaint as one under S. 20:3 or 
treats the case as one of discharge, this Court in' 
its criminal revisional jurisdiction has ample 
power to see whether further enquiry was justi- 
tied. I have looked into the report of the 
Deputy Collector to whom the complaint was 
sent for enquiry and I am not in the least sur- 
prised that the second officer held on that re- 
port that he did not find any legal evidence 
connecting the accused with any offence of theft 
or that there was anything in that report to 
substantiate a ease under s. 447 or s. 403. Mr. 
Swain on behalf of the complainant has urged 
that the report of the Deputy Collector is de- 
fective and it does not indicate the true state of 
affairs. He urged that the Deputy Collector was 
a newly appointed Magistrate and inexperienced. 
I am not in a position on the materials before 
me to say as to whether the Deputy Collector 
was one who was inexjKirionced. He certainly 
in his report has given a summary of the dis- 
pute between the parties and I am quite certain 
that if the complainant’s witnesses had speci- 
fically stated that they bad seen any one of the 
accused removing any article belonging to the 
complainant, the Deputy Collector would not 
have failed to mention that fact in the report. 
Mr. Swain further urged that it would be better 
for the ends of justice that the case of both the 
parties may he thoroughly investigated as 
ordered by the Additional District Magistrate. 
It seems to me, however, that when prima 
facie there is no legal evirtence so. far available 
to connect any of the accused with the offence 
of theft or to substantiate the complainant’s 
cose under S. 447 or S. 403 it would be quite 
wrong to harass the accused with facing either 
a further enquiry or a trial. In the circum- 
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stances the application is allowed and the order 
of the Additional District ^Magistrate is set 
aside and that of the second officer restored. 

D.H. Application allou'cd. 


A. I. R. (35) 1948 Patna 32 [C. N. 13.] 

Ray J. 

Ramantar Lal — Petitioner v. Emperor. 

Crim.Revn. No. 1133 of 194C. Decided on 10-12-1946, 
against oi'der of Sessions Judge, Mongbyr, D/- 29-7-1946. 

Criminal P. C. (1898), S. 403 (4) — Competency of 
Court to try subsequent offence — Prosecution under 
Central Cloth and Yarn Control Order— No sanc- 
tion under Cl. 23 of Order — No conviction —Subse- 
quent prosecution on identical facts under Bihar 
Cloth and Yarn Control Order (1945), Cl. 3, held 
barred under S. 403 (4). 

Accused was prosecuted for contravention of 
Central Cloth aud Yarn Control Order. The case, 
however, could not end in conviction inasmuch as 
sanction of the Provincial Government as required by 
Cl. 23 of the Order had not been obtained. Accused was 
thereafter prosecuted on same facts for offence consisting 
in contravention oftbe Cl. 3, Bihar Cloth and Yarn Con- 
trol Order, 1945 : 

Held that the second trial was barred under S. 403, 
Cr P. C. Oflence for which the accused was being 
tried in the subsequent prosecution was within the 
competence of the previous Court to try though the 
other offence with which ho had been charged in 
that case namely under Central Cloth and Yarn Control 
Order, 1944 could not be tried for want of sanction : 
34 A.I.R. 1947 Pat. 290, Rel. on ; 13 A.I R. 1926 Pat. 
302, Explained and distinguished. [Para 6] 

(’46 Com.) Criminal P. C., S. 403 Note 11, Pt. 2. 
Cases referred 

1 (’46) 1946 P.W.N. 169; 34 A.J.R. 1947 Pat. 290: 223 
I.C. 378, Oauri Shanker Rai v. Emperor. 

2. (’26) 5 Pat. 452: 13A.I.R. 1926 Pat. 302:95 I.C. 929, 
Mahomed Yasin v. Emperor. 

M. K. MuJeherjee — for Petitioner. 

Prem Loll — for the Crown. 

Order. — This rule was directed against an 
order of conviction of the petitioner under R. 81 (4) 
Defence of India Rules read with cl. 8, Cotton 
Cloth and Yarn Dealers (licensing and Control) 
Order, 1944, as amended by the Bihar Cloth and 
Yarn Control Order, 1945. 

[2] The allegations giving rise to this pro- 
secution were shortly that the petitioner was 
found storing and selling standard cloth for a 
price more than its controlled price. The petiti. 
oner was a licensee as a general cloth merchant 
but hod not the special license for storing 
. and selling standard cloth. The acts consisting in 
the facts stated made out two offences (l) under 
the Central Cotton Cloth and Yam Control Order 
for having sold a cloth for more than its con- 
. trolled price and ( 2 ) for contravention of ol. 
8, Bihar Cloth land Yam Control Order for 
having dealt in cloth without a license. 

[3] Previous to this case another prosecution 
•had been started against the petitioner for con- 


travention of the Central Cloth and Yarn Con- 
trol Order for having sold the cloth for a price 
more than the controlled price. The case, however, 
could not end in conviction inasmuch as sanc- 
tion of the Provincial Government as required 
under cl. 23 of the Order had not been obtain- 
ed. Having been thus unsuccessful in the pre- 
vious prosecution, the iDresent had been started 
for the offence consisting in contravention of 
Cl. 3, Provincial Cloth Control Order arising 
out of the identical acts of the petitioner. This 
prosecution has ended in conviction against which 
this rule has been issued. 

[4] The only contention that has been urged 
and I think successfully is Chat this prosecution 
is barred by the principle of autrefois acquit. 
It has been strenuously contended by Mr. 
Prem Lall appearing for the Crown that as the 
previous conviction was incompetent for wailt 
of sanction of the Provincial Government, the 
trial Coiu*t cannot be said to be competent to 
try the offence with which the petitioner had 
been charged in the previous trial, and he con- 
tends, therefore, that the case does not fall within 
the ijurview of S. 403 (l), Criminal P. C. (confin- 
ing one’s attention to ■sub-S. (l) of S. 403, this 
argument no doubt carries a measure of con- 
viction, but reading the section as a whole, it 
does not seem to me to bo sound. The principle 
that has been sought to be enacted in the sec- 
tion is that no man should be vexed with several 
trials for offences arising out of the identical 
acts committed by him. The argument of the 
learned counsel for the Crown does not proceed 
beyond contending that there can be separate 
trials for the identical acts of the accus^ for 
several offences made out by thoseacta even 
though the Court who tried the previous case 
was competent to try the accused for the offence 
for which the subsequent prosecution had been 
launched. Such a contention, in my judgment, 
is directly contradictory to the principles en- 
unciated and enacted in sub-S. (4) of s. 403. 
Sub-S. (4) has no doubt been worded in the form 
of an exceptional clause which reads: 

’*A persoo acquitted or convicted of any offence cons* 
titnted by any acts may, notwithstanding such acquittal 
or conviction, be subsequently chafed with, and tried 
for, any other offence constituted by the same acts 
which he may have committed if the Court by which 
he was first tried was not competent to try the offence 
with which he is subsequently charged.” 

Cfil The sub-section has been enacted in an 
enabling form providing that a man can be tried 
for a second time for another offence arising oat 
of the same identical acts for which be has abeady 
been tried where the latter tried would not 
have been competently held by the previous 
Court. If the section intended not to prohibit 
multiplicity of prosecution for different offences 
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arising out of the same identical acts, this sub- 
section should be completely redundant. 

[6) I had on a previous occasion to consider 
this point in 1946 P. W. N. 169^ of which tho 
facts were almost similar. As at present advised, 

I am not inclined to take a different view from 
the one I have taken in the previous case. ^Ir. 
Prem Lall cited to me a decision of tlie Division 
Bench of this Court in 5 pat. 452* and contends 
that the decision in that case runs counter to 
the view that I have already taken in the previ- 
ous case and that I propose to take in this case. 
Hod that been so, I should have no hesitation 
in changing my view, but the cose cited does 
not throw any light on the principle which is 
applicable to the facts of the present case. In 
that case, the second trial proceeded for the very 
same offence for which the first trial had been 
held. The first trial had become infructuous on 
account of the want of sanction, and, therefore, 
the Court that tried the offence was held incom- 
petent within the meaning of sub-s. (1) of 
s. 403 . The first trial and the order of the 
acquittal constituted no bar to the second trial 
of the same offence inasmuch as the previous 
trial had been conducted by a Court incompetent 
to try. The present case is completely different 
on facts in the sense that the present offence for 
which the petitioner has been tried and convicted 
was within the competence of the previous Court 
to try though the other offences with which he 
had been charged in that case could not be tried 
for want of sanction. This decision may support 
the learned counsel in his contention that the 
case is not governed by sub-S. (l) of S.403. 1, how- 
ever, do not base my conclusion on that sub- 
section. I rely on sub-S. (4) of S. 403 and on 
general principles of law as I have pointed out 
in the previous decision of mine. In my judg- 
ment, therfore, the conviction of the petitioner 
must be quashed and the sentence passed set 
aside. The rule is made absolute. The fines, if 
paid, must be refunded. 

R.G-D* Conviction quashed 

and sentence set aside. 

A. I. R. (35) 1948 Patna 33 [C. N. 14.] 

Das J. 

Bisesar Pathak and another — Appellants 
v, Phaguni Mahton — Bespondent. 

Appeal No. 1412 ol 1946, Decided on 30-4-1947, 
from appellate decree ol 3rd Sub-Judge, Gaya, D/- 
12-4-1946. 

(•) Civil P. C. (1908), S.ll and 0.9, R. 13— With- 
drawal of application under O. 9, R. 13 — Subse- 
quent suit to set aside ex parte decree on ground of 
fraud— Maintainability. 

‘Where an application under O. 9, B. 13 is allowed 
to be withdrawn without any adjudication, a snbso- 
quent suit to set aside the ex parte decree on the 

1943 P/6 A 6 


ground of fraud independent of and not merclv con- 
fined to the service of summons is not barred by n .s- 
judicata, as such a question is beyond the scope and 
purview of O. 9, R. 13. 3 A. I. R. 1921 Vixt. 12 ; it 
A. I. R. 1924 Pat. 233, Disfinj;.; 28 Cal. 475 (P. C.). 
and 29 Cal. 395 (P. C.). liel. on. [Para 2) 

Annotation: — ('44-Com.) Civil P. C., S. 11 K. l6 
Pts. 9 to 11; O. 9. R. 13 N. 12 Pts. 11 to 13. 

(b) Evidence Act (1872), S. 102 — Decree — Settinjg 
aside of, on ground of fraud — Onus of proof — Civil 
P. C. (1908), 0.9,'R. 13. 

In a ease to set aside a decree on the gi-ouud of 
fraud, the plaintiff has got to esfiiblish that there was 
non-service of tho processes upon him, and that tho 
non-service was the result of active fraud in tho for- 
mer action, [Para 3] 

Where, however, the Court considers tho evidenco 
of both parties and accepts the evidenco given on be- 
half of the plaintiff and disbelieves the evidenco 
given on behalf of the defendant, the question of onus 
becomes academic and misdirection as to onus does 
not vitiate the finding: 24 A. I. R. 1937 Pat. 384, 
Dieting. [Para 3] 

Annotation:— (’44-Com.) C.P. C., O. 9, R. 13 N. 12, 
Pt. 7. 

(c) Civil P. C. (1908), O. 9, R. 13— Ex parte 
decree — Setting aside of, in subsequent suit — Effect. 

The question whether, on sotting aside an cx parte 
decree in a subsequent suit, the suit in which that 
decree Vi-as obtained is revived or not depends uix>n 
the pleadings, the issues and the actual decision in the 
subsequent suit. When the claim of the plaintiff in tho 
original suit is dealt with only incidentally, the effect 
of setting aside the ex parte decree passed in that suit 
is to relegate the parties to their former position and 
in such a case the suit should bo restored and the 
plaintiff’s claim inquired into and disposed of in ac- 
cordance with law: 18 .A.I.R. 1931 Pat. 204 (F.B.), Foil. 

[Para 4] 

Annotation: — (’44-Com.) C. P. C., O. 9 R. 13 N. 25, 
Pts. 1 and 2. 

Cases referred : — 

1. (’21) 6 Pat. L. J. I : 8 A.I.R. 1921 Pat. 12 : 60 I. C. 
124, Jangal Choudhry v. Laljit Prasad. 

2. (’23)2 Pat. 833:11 A.I.R. 1924 Pat. 238:74 
I. C. 825, Ramrup Goshain v. Mababir Shah. 

3. (’01) 28 Cal. 475 fP. C.), Radha Raman Shaha v. 
Pran Nath. 

4. (’02) 29 Cal. 395 : 29 I. A. 99 (P.C), Kbageudra Nath 
V. Pran Nath. 

5. (’37) 24 A. I. R- 1937 Pat. 384 : 170 X. C. 146, Badri 
Narain v. Parsoti Pashan. 

6. (’31) 12 P. li. T. 493 ; 18 A. I. R. 1931 Pat. 204 : 
10 Pat. 516 : 132, I. C. 352 (F. B.), Nirsan Singh v. 

Kishuni Singh- 

R. S. Chatterji and A. K. Chatterj% — for Appel- 
lants. 

O. P. Das — for Respondent. 

Judgment. — This is an appeal by the defen- 
dants from a decision of the learned subordinate 
Judge of Gaya dated 12-4-1946, by which 
the learned Subordinte Judge reversed the deci- 
sion of the learned Munsif of Aurangabad, 
dated 30-11-1944. The facts so far as they 
are material for tho purpose of this appeal are 
the following. It appears that there was a dis- 
pute between the plaintiff of this suit on one 
side and defendants 1 and 2 of this suit on the 
other regarding 4 bighas lekathos of land. Both 
parties claimed to have taken settlement of the 
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lands from the Ranis of Deo. As a result of the 
dispute, there was, tirstly, a proceeding under 
S. 141, Criminal P. C., and then, another under 
S- 145. Criminal P G This proceeding under 
S. 145, Criminal I*. C., terminated in favour of 
the plaintiff of the present suit. Defendants 
1 and 2 then tiled a title suit, bearing No. 221 
of 1910, for a declaration of their title to and re- 
covery of pos3e.ssion of the lands which, according 
to them, were bakasht lands. This title suit no. 
221 of 1940, resulted in an cx parte decree. The 
suit was brought ou 23-11-1940, and decree ex pa’te 
on 21-1.1941, that is, within about two months of 
the Oling of the Suit. Summonses were ordered 
to bo issued in that suit on 28-11-1940, and were 
alleged to have been served on 10-12-1940. It ap- 
ixjars that the plaintiff of the present suit filed 
a petition under O. 9, R. 13, Civil P. C., for 
setting aside the ex parte decree. This iietition 
was, however, withdrawn on 12-7-1941. There- 
after, the plaintiff-respondent filed the present 
suit out of which this appeal has arisen, for 
setting aside the ex par'e decree passed in Title 
Suit No. 221 of 1940 on the grounds that the ex 
parte decree obtained in Title suit No. 221 of 1940 
was tainted with fraud, and that the plaintiff-res- 
pondent was kept out of knowledge of the suit 
by the fraud committed by thedefendants-appel- 
lants, who brought the court peon in collusion as 
part of the fraud practised by them. The learned 
Munsif, who hoard the suit in the first instance, 
found that the plaintiff-respondent liad f'liled to 
prove fraud and collusion. He, therefore, dismis- 
Bed the suit. In appeal, the learned Subordinate 
Judge has, firstly, found that processes had been 
suppressed in Title Suit no. 221 of 1940, and 
secondly, that the suppression of the processes 
was the result of active fraud committed by the 
api)ellant9 who bad taken all steps to keep the 
plaintiff-respondent out of knowledge of the suit. 
The learned Subordinate Judge has found that 
ex parte decree passed in Title Suit no. 221 of 
1940, was the result of active fraud perpetrated 
by the apijellants, and he has, therefore, set aside 
the ex parte decree passed in Title Suit No. 221 
of 1940. 

( 2 J In the apjieal before me it has been con- 
tended that the withdrawal of the application 
under O. 9, R. 18 , Civil P. C , filed by the plain- 
tiff -respondent, amounted to a dismissal of the 
application, and that such dismissal operated as 
res judicata in the subsequent suit Beamed 
conusel for the appellants has relied on two de- 
cisions of this Court: 6 pat. Ij. j. and 2 pat. 
833 * In both those cases there was an applica- 
tion to set aside the ex parte decree on the 
ground of a fraudulent suppression of summons- 
es, and the application was heard and dismissed 
on merits. In those circumstances, it was held 
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that as the question of fraudulent suppression of 
processes had already been agitated between the 
same parties and decided by a Court of com- 
petent jurisdiction the matter was res judicata, 
and could not again be re-opened between the 
same parties. I am unable to hold that flie prin- 
ciple laid down in those two decisions applies in 
the present case. Firstly, there was no decision 
on merits in the present case. Though the plain- 
tiff.resjxjndent had filed an application under 
O. 9, li. 13, Civil V. C., he was permitted to 
withdraw the application without any adjudica- 
tion. It may be conceded that the principle of 
7es judicata may, in some circumstances, arise- 
even when a suit or proceeding is dismissed 
for default: but, a case in which the application 
is allowed to be withdrawn without any adjudi- 
cation whatsoever hardly attracts the princi- 
ple of res j^idicata For example, the plaintiff- 
respondent may have been advised that the 
question of fraud which he wished to be agita- 
ted did not relate merely to the service of sum- 
mons; it was indei>endent of and more than a 
mere attack ou the regularity of the service of 
the summons, and such a question would be 
beyond the scope and purview of an application 
under o. 9, li. 13, Civil P. C. If under such 
advice, the jilaintiff-respondent withdraw bis ap- 
plication under O 9, B. 13, Civil P. C., it can- 
not be said that the subsequent suit brought by 
the plaintiff-respondent on the ground of fraud 
would be barred on the principle of I'es judicata. 
Even if the Court before which the application, 
under o. 9 B. 13, Civil P. C. bad, been filed, bad 
decided the application on merits, it could only 
have decided the question which arose under 
O. 9, B. 13 Civil P. C namely, that the sum- 
mons was not duly served or that the defendant 
was prevented by any suflBciont cause from 
appearing when the suit was called on for hear- 
ing The Court could not decide the more radical 
question, namely, that there was fraud, indepen- 
dent of, and not merely confined to the servicej 
of summons in the suit. Therefore, a decisionj 
given by the Court on the application under 
O. 9, B. 13, Civil P. C, could not have opera- 
ted as re.s judicata on the more radical ques- 
tion of fraud, because such a question would 
have been beyond the scope and purview of an 
application under O. 9, E. 1.9, Civil P. C. 
There are, indeed, some decisions which have* 
laid down that if the fraud alleged is con- 
fined to the service of summons and is not in- 
dependent of that service, the finding arrived 
at on an application under O 9, B. 13,. 
Civil P. C., will operate as res judicata in a 
subsequent suit for setting aside the ex parte 
decree on that very ground. The two decisions in 
6. pat. Ii J. and 2 Fat 833^ support that view. 
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But in the case before me, the fraud found by 
the CiJurt of appeal below was not confined mere- 
ly to the service of the summons. The plaint of 
the suit has been placed before me by learned 
counsel for the appellants. In paras 5 and C 
of the plaint there are clear allegations to the 
effect that there was fraud index)endent of the 
service of the summons. The allegations are to 
the effect that the appellants wished to keep the 
plaintiff-respondent out of knowledge of the suit 
so that the respondent, though he was in ix)sses- 
sion of lands and had a good prima facie title 
might not contest the suit brought by the appel- 
lants. The Court of appeal below has found that 
the respondent weis in ix)ssession of the lands, and 
had a good prima facie title. The Court of ap- 
peal below has also considered other particulars 
in connection with the question of fraud, and 
has arrived at the finding that there was fraud 
which was not confined merely to the service of 
the summons: the suppression of summons was 
merely a part of the general fraudulent design 
on the part of the appellants to keep the resjpon- 
dent out of knowledge of the suit so as to snatch 
an ex parte decree on a doiibtful claim That 
being the position, the respondent could bring an 
action for setting aside the ex parte decree on 
the ground of fraud, and any decision given on 
an application under o. 9, R. 13, Civil P. C., 
would not have stood in the way of the main- 
tainability of such a suit. If authority be needed 
for this, it would be found in the decisions of 
their Liordships of the Judicial Comniitto in 28 
cal 476* and 29 cal. 895.^ I am, therefore, of the 
opinion that the withdrawal of the application 
under 0. 9, R 13, Civil P. C., does not affect the 
maintainability of the subsequent suit brought 
by the respondent; such a suit on the ground of 
jfraud was maintainable, and no question of 
■res judicata arises. 

[3j The second point which has been urged 
before me on behalf of the appellant is that the 
learned Subordinate Judge bad misdirected him- 
self on the question of onus. It is true that the 
learned Subordinate Judge has mentioned in one 
place of his judgment that on the denial of the 
plaintiff-respondent that ho had received tlie 
summons the onus shifted to the appellants 
to prove affirmatively that summonses had been 
served in Title Suit No. 221 of 1940. The learned 
Subordinate Judge may not have been quite right 
in that view. In a case to set aside a decree on 
the ground of fraud, the plaintiff has got to est- 
ablish that there was non-service of the pro- 
cesses uix>n him, and that the non-service was the 
result of active fraud in the former action The 
learned Subordinate Judge has, however, con- 
sidered the evidence in detail, and on a oonside' a- 
tion of that evidence he has come to the finding 


that summonses had not been served on the res- 
pondent in the former suit and the uon-sorvico 
was the result of active fraud committed by the 
appellants in the former action. Learned counsel 
for the appallants has referred me to the decision 
in A. I, R 1937 pat. asi** That was however acase 
in which the Court had dial)elieved the witnesses of 
the plaintiff as well lus of the defendant. It was 
IX)inted out that having disbelieved the plaintiff’s 
witnesses upon whom the onus lay, the Court 
should have drawn tlie conclusion that the plain- 
tiff bad failed to establisli that fact which it was 
necessary for him to establish, if the question of 
the merits of the original suit was not to be invest- 
igated. In those circumstances, it was ob served that 
the Court below had misdirected itself on the ques- 
tion of onus, which had affected the finding of the 
Court of apix?al below. Hero, however, the learn- 
ed Subordinate Judge has considered the evidence! 
of both parties, and he had accepted the evidence! 
given ou behalf of the respondent and disbelieved 
the evidence given on behalf of the appellants. 
That being the position, the question of onus 
was really academic, and has not, in any way, 
vitiated the finding arrived at by the Court of 
Rpi>eal below. 

[4] Lastly, it has been jiointed out to me that 
the Court of appeal below should, at least, have 
passed an order reviving Title Suit No. 221 of 1940 
in which the ex parte decree was passed The effect 
of setting aside an ex p >rte decree in a subsequ- 
ent suit was considered by a Full Bench of this 
Court in 12 P. L. T. 493®, and it was jxiinted out' 
that the question whether the original suit in* 
which that decree was obtained, is revived or| 
not depends upon the pleadings, the issues and 
the actual decision in the subsequent suit. It is 
clear from the judgment of the learned Sudordi- 
nate Judge that he has gone into the claim of the 
plaintiff in the original suit only incidentally, 
for the purpose of holding that there was a 
motive to obtain stealthily a decree behind the 
hack of the defendants of that suit Where the 
claim of the plaintiff in the original suit is 
dealt with only incidentally, the effect of setting! 
aside the ex parte decree passed in that suit is 
to relegate the parties to the former position, I 
and, in such a case, the suit should be restored,! 
and the pUintiff's claim enquired into andi 
disposed of in accordance with law In my oiDi-[ 
nion, that should be the proper order in the pre-* 
sent case also. I would, therefore, allow the 
appeal to the extent that the ex parte decree 
passed in Title Suit No. 221 of 1940 should be 
set aside, that the said suit be restored, the par- 
ties relegated to their former position, and the 
claim of the plaintiffs of that suit should now be 
enquired into and disposed of in accordance 
with law. In the oircomstancea of this case there 
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will be no order for costs of the hearing in this 
Court. The order for costs, as passed by the 
Court of appeal below, will stand. 

G.J./D.H. Appeal partly allowed. 

A. I, R. (35) 1948 Patna 36 [C. .Y. 15.] 

Meredith J. 

Governor -General in Council — Defendant 
— Petitioner v. J oynarain Eitolia — Plainti // 
— Opt>osite Party. 

Civil Revn. No. 745 of 1945, Decided on 30-4-1947, 
fiom order of Sin. C. C. Judge, Dhanbad, D/-18-5-1916. 

(a) Sale of Goods Act (1930), S. 25 — Goods cons* 
igned lo self — Passing of property in the goods. 

Where goods are sent by Railway the consignment 
being made to self, the property in the goods does not 
pass to the buyer on delivery of the goods to the Rail- 
way Company as carrier. Tlie seller, therefore, when 
he enters into the contract with the railway company is 
not, in such a case, acting as the buyer’s agent and the 
buyer cannot be considered to be the original party to 
the contract with the railway company: 14 A. I. B. 1927 
Lah. 269; 25 A. I. R. 1938 Sind 18 and 10 A. I. B. 
1923 Bom. 125, liel. on. [Paras 7 and 8) 

(b) Transfer of Property Act (1882), Ss. 130 and 
137 — Railway receipt endorsed in blank and deli- 
vered to transferee — Rights of the transferee. 

The contract Indicated by a railway receipt can bo 
transferred without a writing, the form or method of 
transfer being regulated by custom. The transfer can be 
made oven by endorsement in blank coupled with deli- 
very of the document to the transferee, provided the 
intention is to make an absolute delivery carrying with 
it a right to goods. 

Where the milw’ay receipt is handed overon payment 
of the price of the goods, clearly there is an ateoluto 
transfer both of the goods and of the right to take 
delivery under the contract: Case law referred. 

[Para 10] 

(c) Railways Act (1890), S. 72 — Misconduct — 
Proof of — Evidence Act (1872), S. 106. 

In a suit for loss of goods against a railway company 
it is open to the plaintiff to establish misconduct by an 
inference from the railway company’s disclosure as to 
how the consignment had been dealt with as required 
under Risk Note B. [Para 4 ] 

Cases referred : — 

1. (’45) 32 A. I. R. 1945 Pat. 387. 

2. (’24) 11 A. I. R. 1924 Mad. 517 : 73 I. C. 537. 

3. (1799) 101 E. R. 1417. 

4. (’38) 25 A. I. R. 1938 Sind 18 : 173 I. C. 535. 

5. (’23) 10 A. I. R. 1923 Bom. 125 : 70 I. O. 138. 

6. (’27) 14 A. 1. R. 1927 Lah. 269 : 100 I. C. 795. 

7. (T4) 38 Bom. 659 : 1 A. I. R. 1914 Bom. 178 : 25 

I. O. 380. > 

8. (’24) 46 All. 691 : 11 A. I. R. 1924 AU. 674 : 82 
I, C. 361. 

9. (’38) 65 I. A. 75 : 25 A. I. B. 1938 P. 0. 52 : I. L. R 
(1938) Mad. 316 : 32 S. L. R. 313i :172 I. C. 745 (P.C ) 

10. (’34) 61 I. A. 416 : 21 A. I. R. 1934 P. C. 246 : 58 
Mad. 181 : 152 I. C. 730 (P. C.). 

11. (’16) 43 I. A. 164:3 A. I. B. 1916 P. C. 7 : 40 
Bom. 630 : 35 I. C. 954 (P. C.). 

S. N. Bose and Nitai Chandra Ghosh — for Peti- 
t'oner. 

A. O. Bay — for Opposite Party. 

Ordev. — This is an application under S. 26 , 
Small Cause CTourts Act by the (jovemor-General 
in Council representing the Rast Indian Rail- 


way Administration and the G. I. P. Railway 
Administration as defendant in a suit in the 
Court of the Small Cause Court Judge at Dhan- 
bad for recovery of Rs. 406 in respect of the loss 
of 14 tins of vegetable ghee out of a consignment 
of 1200 tins. 

(-2) The consignment of 1200 tins was booked 
at Sion station on the G. I. P. Railway to 
Dhanbad on the East Indian Railway by the 
Vegetable Vitamin Food Co., Limited. The con- 
signment was made to self, and Risk Notes A 
and B were executed. The consignor endorsed 
the railway receipt in blank on the back, and 
transferred it to Messrs. Mohammad Ibrahim 
Mohammad Zaffar & Company. The plaintiff, 
whose joint family trades under the name of 
Sheosamal Mansaram, imrchased the railway 
receipt and the goods from Mohammad Ibrahim 
Mohammad Zaffar, who in their turn endorsed 
tlxe railway receipt in blank and made it over 
to the plaintiff. The plaintiff then took delivery 
through his servent, and 14 tins were found 
short. 

[3] Two points were taken in defence before 
the learned Judge, and have also been taken 
before me. First, it is said that the plaintiff 
being neither the consignor nor the consignee, 
nor an endorsee of the railway receipt, has no 
right to sue. Reliance is placed on a decision of 
Beevor J. in Sri Earn Krishna Mills, Ltd. v. 
Governor-General in Council (A. l. r. 1946 Pat 
387^) wherein it was held that where goods have 
been delivered to the railway company for con- 
signment, it is only the consignee or the x>ersoas 
to whom the railway receipt has been endorsed 
who can sue for non-delivery of the goods. 
Reliance is further placed on an unreported 
decision of Agarwala A. C. J. (civil Revision 
No. 141 of 1946) decided on 2nd April 1947, 
in which it was held that the plaintiff had 
no right to sue, because the consignment had 
been made to self and although the plaintiff 
was (in possession?) of the railway receipt it boro 
no endorsement in his favour. 

[ 4 ] The second point is that misconduct on 
the x)art of the Railway Administration was 
not established as required under the Bisk Notes. 
There is nothing in this second point, as the 
learned Judge has held upon the evidence that 
misconduct was established and that the goods 
had been pilfered either by railway servants or 
by some one with the connivance of the 
railway servants. The learned Judge was fully 
entitled to come to this conclusion, and it can- 
not be interfered with in revision. Even if he 
based his conclusion on an inference from the 
defendant’s evidence and the circumstances dis- 
closed therein, rather than on any positive evidr 
ence adduced by the plaintiff, that makes no diffe- 
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jence. It is open to the plaintiCf to establish mis- 
conduct by an inference from the railway com- 
|pany*s disclosure as to how the consignment had 
been dealt with as required under Risk Note B. 

[63 The first point, however, needs very care- 
ful consideration. The action being on contract, 
the plaintiff must show that he hod become privy 
to the contract. This could be done in two ways, 
either by showing that he should be deemed an 
original party to the contract, or by showing 
that the rights under the contract had passed to 
him either by assignment or by operation of law. 

[6] Let us consider first whether the consignor 
can be said to have made the contract as agent 
of the plaintiff so os to make the plaintiff a party 
to the contract. This will depend on when the 
legal property in the goods passed to the plaintiff . 

If the property passed to the plaintiff on delivery 
to the railway company as carrier, then the con- 
signor will be deemed to have contracted with 
the Railway Administration as agent of the pur- 
chaser, that is, the plaintiff. If the property had 
passed from the vendor on delivery to carrier 
then the vendor sustains no loss by the non-deli- 
very, and obviously cannot sue . He has no cause of 
action : M. 8. M. Ry. Co. Ltd. v. Rangaswamy 
Chetty (AJ.R. 1924 Mad. 617.*) See also Dawes v. 
Peck (1799 101 E. R. 1417.*) If the consignor of 
goods delivers them to a particular carrier by 
order of the consignee, and they be afterwards 
lost, the consignor cannot maintain an action 
against the carrier for the loss, although he 
paid for baking the goods; the action can only be 
brought by the consignee. Lord Kenyon, Ch. J. 
Said: 

“The questiOD mast be governed by the consideration 
in whom the legal right was vested, for he is the person 
who has sustained the loss, if any, by the negligence of 
the carrier and whoever has sustained the loss is the 
proper party tocall for compensation from the person by 
whom he has been injuied.’* 

The position in India is now governed by the 
Indian Sale of Goods Act, 1930. Under S. 23 (l) 
of that Act: 

“Where there is a contract for the sale of unascertained 
or future goods by description and goods of that descrip- 
tion and in a deliverable . state are unconditionally 
appropriated to the contract, either by the seller with 
the assent of the buyer or by the buyer with the assent 
of the seller, the property in the goods thereupon passes 
to the buyer. Such assent may be express or implied, 
and may be given either before or after the appropria- 
tion is made." 

Under sub-seotion ( 2 ) 

“Where, in pursuance of the contrast, the seller deli- 
vers the goods to the buyer or to a carrier or other 
bailee (whether named by the buyer or not) for the pur* 
pose of transmission to bayer, and does not reserve 
the right of disposal, be is deemed to have uncondition- 
ally appropriated the goods to the contract." 

Therefore, nnlftsa there is something in the 
terms of the contract to show a contrary inten- 
tion when the seller delivei^s the goods to the 
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carrier for transmission to the buyer the proix^rty 
passes to the buyer, and the contract would bo 
deemed to have been made as agent of the buyer. 
Nor does the fact that the seller intimates that 
ho will not deliver, or refu.ses to deliver, 
except on payment of the price, of itself displaco 
the presumption; for the right of the seller to 
retain ix>sse3sion of the goods until payment is 
quite consistent with the change of property. 
Obviously too once the proiK-riy has passed to 
the buyer be can have no right of action against 
the seller for anything subsequenty liappening 
to it. The loss is his, and his remedy if any, is 
against the railway company. 

[ 7 l The position is, however, different where 
the consignment is to self. Under S. 25 (1) the 
seller may reserve the right of disposal of the 
goods until certain conditions are fulfilled. In 
such case notwithstanding the delivery of the 
goods to the buyer, or to a carrier for the puri)Ose 
of transmission to tlie buyer, the property in the 
goods does not pass to the buyer, until the condi- 
tions imposed by the seller are fulfilled; and under 
sub-S. (2) where goods are shipped and by the 
Bill of Lading the goods are deliverable to the 
(oi-der of the?) seller or his agent, the seller is 
prima facie deemed to reserve the right of dis- 
posal. Though this provision is expressed as rela- 
ting to the shipment of goods, the same principle 
will apply to their, transmission by rail; see 
Ugarchand v. Motiram (A.I.R. 1938 Sind, 18 *), 
Ford Automobiles (India) Ltd. v. Delhi Motor and 
Engineering Co. (A I R. 1923 Bom 125)* and Sundar 
Sing V. Gulab Singh (A I.R. 1927 Lab. 269.)® In 
the last- mentioned case it was held that where 
goods are sent by railway, the railway receipt 
being addressed to self to be delivered to the 
purchaser only on receipt of the price of the 
goods, the property in the goods does not pass 
to the purchaser till the price is paid. 

[8J It is clear that if the property in the goods 
has not jjassed to the buyer, the seller when he 
enters into the contract with the Railway Admini- 
stration cannot be acting as the buyer’s agent. Li 
the present case, therefore, the plaintiff was not 
an original party to the contract. 

[9] There remains the question whether the 
contract had passed to him. I have already cit- 
ed decisions where it has been held that an en- 
dorsee of the railway receipt has sufficient in- 
terest in the goods to maintain a suit against the 
Railway administration. Other cases are Dolat- 
ram Dwarkadas v. B.B. & C.I. Ry. Co. (38 Bom. 
659^) and Piari Lai Gopi Nathv. E.I. Ry. Co. (4C 
ALB. 691®). Therefore, the question merely is whe- 
ther if an endorsement in favour of the buyer 
coupled with transfer of the railway receipt to him 
as owner of the goods operates as an assignment 
of the contract; will it make any difference if the 
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endorsement in blank ? la my opinion, it will 
not. Under s. 2 ( 4 ), Sale of Goods Act, a railway 
receipt is a document of title to goods. The 
same has been hold Iw the Privy Council in 
several cases, ^[crcantile Bank of India, Ltd. 
V. Central Bank of India (G5 I. A. 75®). 0//7c/rt/ 
Assignee of Madras v. Mercantile Bank of 
Ind'a, Lid. (Gl i. a. 416*®) and 2?«mc7(f.s VithaL 
das V. Amerchand d Co. (-13 1 . a. 1G4‘^). Moreover, 
if a railway receipt is not a negotiable instru- 
meat. Strictly speaking iMerco7itde Bank of 
Indian, I.td. v. Central Bayik of India, Ltd. 
65 I. A. 75®, at p. 91,) it is still certainly negotiable 
after endorsement. In Gl I. A. 410^® and G5 I. A. 
75®, it was held that a pledge of the railway 
receipt operates as a pledge of the goods in transit 
giving the pledgee a right to take delivery: 
Official Asf^ignec of Madras v. Mercantile 
Bank of India, Ltd. (61 l. A. 4lG*®), was a case 
where the endorsement was in blank. 

[ 10 ] Under s. iso. T. P. Act. the transfer of 
an actionable claim can be effected only by the 
execution of an instrument in writing signed by 
the transferor or his duly authorised agent. But 
under s. 137, this does not apply to instruments 
which are for the time being by law or custom 
negotiable, or to any mercantile document of 
title to good.*:*, and the expression “mercantile 
document of title to goods” is defined as includ- 
ing, inter alia,.B. railway receipt. The contract 
indicated by the railway receipt can, therefore, 
be transferred without a writing, and no parti- 
cular form or method of transfer has been pres- 
cribed by law. It will be regulated by custom. I 
see no reason, therefore, why such a transfer 
should not be made by endorsement in blank 
coupled with delivery of the document to the 
transferee. Of course, the intention must be to 
make an absolute delivery carrying with it a 
right to the goods. The railway receipt might be 
handed over only for a limited purpose. Here 
again, see Mercantile Bank of India, Limited 
V. Central Bank of India, Limited, (65 I. A. 75®>. 
But in a cose where the railway receipt is hand- 
ed over on payment of the price of the goods, as 
is the common practice under the V. P. P. 
system, and as hai^pened in the present case, 
clearly there has been an absolute transfer both 
of the goods and of the right to take delivery 
under contract. Also it is clear that the property 
in the goods under the contract of sale passes to 
the buyer directly the latter pays the price and 
the railway receijit endorsed in blank is deliver- 
ed to him. 

[ 11 ] It is unnecessary for me to express any 
opinion os to the position which would arise 
should the railway receipt be transferred to the 
bu^r for value without endorsement. Probably 
if the railway company chooses to make deliver^' 


to the buyer without any endoi'sement on the 
railway receipt b>’ the consignee (that is, the con- 
signor), then the railway company would not be 
heard to say' that the buy'er is not entitled to sue, 
because by making delivery the railway company 
has nccejited the plaintiff os a transferee in 
interest of the contract together with the goods. 
But I must not be taken to have expressed any 
final opinion on this rK)int, which does not arise 
in the present case. 

[12] In the result both ixiints argued fail. It 
must be held that the learned Small Cause Court 
Judge rightly decreed the suit. This application, 
is, therefore, cli9mis.sed with costs, hearing fee 
three gold mohnrs. 

I’ H. Revisioyi dismissed. 
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Snryamohan Thaknr — Appellant v. Arjun 
Bai and others — RespoJidents. 

Appeals Nos. 628, 1129 and 1130 of 1945, Decided 
on 24-4-1947, Ivom appellate decree of Addl. Dist 
Judge, Bhagalpur, D/-24-5-1945. 

(a) Bihar Tenancy Act (8 [VIII] of 1885), Ss. 3 (9) 
and 22 (2) — Land held by co-sharer landlord under 
S. 22 (2). if “holding." 

A co-sberor landlord holding land under S. 22 (2) is 
not a raijat and, therefore, the land while held by him 
is not a ‘bolding’. [Para 7J 

(b) Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act, (9 [IX] of 1938), 
Ss. 11 and 10 (b) — Persons dispossessed by delivery 
of possession under S. 8 (2) restored to possession 
under S. 11 — Effect. 

When a person dispossessed by delivery of posseasiOQ 
under S. 8 (2) is restored to possession under 8 . 11 
of (he Act, the effect is that only a part of the holding 
or portion sold is to be restored to the niiyat according 
to the directions of the Collector, and thus, in such 
circumstances, S. 10(b) relating to the determination of 
rent ^yable by the raiyat for the portion of the hold- 
ing will come into operation. [Para llj 

(c) Bihar Restoration of Bakasht Lands and Reduc- 
tion oi Arrears of Rent Act (9 [IX] of 1938), S. 10(b) 
— “Landlord**, meaning of — Raiyat dispossessed by 
auction-purchaser co-sbarer-landlord in execution 
of rent decree restored to possession under Act- 
Right of co-sbarer landlord to recover entire rent 
of bolding. 

The definition of “landlord" tm given in S. 3 f4). 
Bibar Tenancy Act which by virtue of S. 2, of the Bihar 
Act, IX of 1938 applies also to the expression as used 
in the latter Act, applies to each individual of a number 
of CO sharer proprietors or tenure-holders immediately 
under whom as a body the tenant holds. The expres- 
sion “landord” used in S. 10(b) of Bihar Act IX of 1938 
refers to the co-sharer landlord who purchased the 
original holding and subsequently held it under S. 22 
(2), Bihar Tenancy Act until proceedings under Bihar 
Act IX of 1938 were taken. [Paras 12. 13, 14 ] 

Hence when a raiyat is restored to possc^on of a 
holding under the provisions of Bibar Act, IX of 1938, 
from which holding he had previously been dispossess- 
ed by an auction-purchaser of a co*sbarer landlord io 
execution of bU decree for rent, the raiyat upon Eoeb 
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restoiution becomes tbe tenant of the anctlon^purcUnser 


oo-shat'er landlord only and the latter alone is entitled to 
realise the entire rent of the holdin^; from the raiyat. 

[Para 28] 

(d) Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act (9 [IXJ of 1938), 

S. 12 (b) Revival of incidents of tenancy if invol* 

ves identity of persons to whom rent was payable 
betore sale of holding. 

The ident'.ty or even the number of the person or 
persons to whom rent is payable is not itself an inct* 
dent of the tenancy, and, therefore, the revival of tho 
ino'.dents of the tenancy under S 12 (b) does not neces- 
sarily involve that the rent shall be payable t> the en- 
tire b^dy of landlords t> wham the rent was payable be- 
fore the Original holding was sold. [Pai'a 17] 

J, M. G/iosh— for Appellant. 

Oovernment Pleader — for Respondents. 

Beevor J. — These three api)eal9 have been 
filed by the same person who was plaintiff in 
three rent suits. They all raise questions regar- 
ding the interpretation of the Bihar Restoration 
of Bakasht liands and Reduction of Arreav*3 of 
Rent Act, 1933 (Bihar Act ix of 1938), but the 
question raised in second Appeal 628 is slightly 
different from that raised in the other two app- 
eal. The respondents have .not api)eared in any 
of tho appeals, but at the request of the Court 
the Government Pleader has appeared as amicus 
c^Criae in second appeal Ro.626 with which it wiU 
be convenient to deal Brst. 

[2] In this appeal NO. 628 the plaintiff. appellant 
holds a six anna ten pies share in the village in 
which the rent-claimed lands are situated. The 
holding previously consisted of 4. 21 acres of 
land held by defendants 1 and 2 under the 16 
annas proprietors of the village, but, in execution 
of a decree for rent, the plaintiff. appellant bro- 
ught the holding to sale and purchased it himself 
and obtained possession some time before the 
Bihar Act, IX of 1938 came into force. At this 
stage the plaintiff-appcllant was holding tlie 
entire land of the original, holding under the 
provisions of S. 22 ( 2 ), Bihar Tenancy Act. The 
appellant then settled 1. M acres of land with 
Kamleshwari Prasad Chaudhuri, defendant-res- 
pondent 8, who thereupon became a raiyat of 
that area as a separate holding, 

[3] This was the position when Bihar Act EX 
of 1936 came into force. The Act is described in tbe 
preamble oa an Act to provide for the restoration 
of certain lands to the former tenants thereof and 
the reduction of arrears of rent in certain cases. 
Section 8 of the Act provides for applications by 
raiyats whoee holdings or xx>rtions of whose 
holdings were sold between 1-11-1929 and 
31-1S-1987, in execution of a decree for arrears of 
rent and were purchased by the landlord of such 
holding where such holdings or portions wore 
under the possession or contr^ of tbe said land- 
lord. An application was accordingly made by 
defendants 1 and 2, and on 27-2.40 an order was 


passed by the Revenue Officer exercising powers 
of Collector for restoration to these defendants the 
possession of the entire holding, and delivery of 
lx)3S033ion was given in accordance with that 
order on 22-4.10. In the meantime, on 19-4-10, an 
order had been passed for reduction of tho rent 
of the holding from its 37-8 to Rs. 25-8 under 
the provisions of s. 112 Bihar Tenancy Act. It 
is clear that on the delivery of possession objec- 
tion was taken by defendant 3 which was 
evidently under S 11 of Act IX of 1038. and there- 
after on 24-5-1940 a revised order was passed hy 
the Revenue Officer for restoration of defen- 
dants 1 and 2 to possession of 2.67 acres of land 
eycluding the l. 54 acres belonging to defendant 
3. In tho same order the Revenue Officer 
fixed the rental in respect of the 2.07 acres of 
land restored to defendants l and 2 at Rs. 18-15. 

[ 4 ] The appellant brought tbe suit out of 
which this appeal arises for rent for the yeai-s 
1347 to 1350 Fasli against defendants 1 and 2 
claiming the entire rent at the unreduced figure 
of RS. 37-8. Defendant 3 appeared in the trial 
Court as an intervenor defendant and claimed 
that a portion of the land was in his possession 
though defendants 1 and 2 claimed possession of 
the whole. The trial Court accepted the case of 
defendant 3 regarding possession, but hold 
that the rent bad been reduced to Rs. 25-8 with 
effect from 1347 Fasii, and further held that tbe 
plaintiff was only entitled to that share of the 
rent corresponding to his 6 anna 10 pies share 
in tbe village, and gave a decree for rent in 
respect of tbe entire original holding laying 
down in his^judgment that defendants 1 and 2 
would be liable for the rent up to 24-5-1940 and 
that after that date they and defendant 8 
would be jointly and severally liable. An appeal 
against that decision was dismissed by the Addi- 
tional District Judge of Bhagalpur. 

[ 5 ] In the memorandum of appeal to this 
Court it was urged that two holdings bad come 
into exsitence and that tho decree should be con- 
fined to tbe holding in possession of defendants 
1 and 2. In argument, Mr. Jotirmoy Ghosh ap- 
pearing foe the appellant stated that his client 
was prepared to accept the figure of Rs. 18-15 as 
the rental payable by defendants l and 2 for the 
holding consisting of the 2.67 acres of land res- 
tored to their ixMsession under Act ix of 1938 
by the order dated 24-5-1940. 

[6] Tbe main question which has been argued 
before us is the question whether after the order 
for restoration dated 24-6-1940 the plaintift'-appel- 
lant was entitled to recover from defendants 1 
and 2 the entire rental of rs. 18-16 or whether 
he was entitled only to a share of that rental 
proportionate to his 6 annas 10 pies share in 
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the village. ]>Giore considering this question, 
however, it is necessary to clear up certain points 
on which the lower Courts have fallen into error. 

[7] Under 3 (9), liiliar Tenancy Act 

“holding ” mean.s a parcel or parcels of land 
held by a raiyat and forming the subject of a 
separate tenancy. Section 22 {- 2 ) provides that: 

If t lie Occupancy right in land is transferred to n 
person jointly interested in the land as proprietor or 
permanent tenure-holder, he shall be entitled to hold 
the land subject to the payment to his co-proprietors or 
joint permanent tenure-holders of the shares of the 
rent which may be from time to time payable to them; 
and it such transferee siib-lets the land to a third per- 
son, such third person shall be deemed to be a tenure- 
holder or a raiyat, as the ca^e may be, in respect of the 
land.” 

The co-sharer landlord holding land under 
S. 22 (2) is not a raiyat and, therefore, the land 
while held by him is not a holding. It follows 
tliat when the plaintifl'-appellant settled 1.54 
acre.g of land with defendant 3 he became a 
raiyat in respect of tliat land and that area 
formed a new raiyati bolding. It is not suggested 
that the settlement with defendant 3 was other 
t\mn bona fide, and nothing in Act ix of 1938 
suggests that there was any intention to restore 
lands so settled to the original raiyat. On the 
contrary, S. il read with s. G (l) (d) of the Act 
makes it clear that if the per.son, who has taken 
such a settlement, is in fact dispossessed by 
proceedings under this Act he may reco- 
ver possession. I shall refer to these sections in 
greater detail at a later stage. It follows, there- 
fore, that whatever area was restored to the pos- 
session of defendants 1 and 2 under Act IX of 1938 
was not the original holding which ceased to 
exist from the time the present plaintiff-appellant 
started to hold it under S. 22 (2), Bihar Tenancy 
Act. It is also quite clear that defendants 1 and 
2 have nothing to do with the holding of defen- 
dant 3 consisting of 1.54 acres of land settled 
with him by the plaintiff-apijellant. Whatever, 
therefore, was restored to the jMDSsession of 
defendants i and 2 under Act ix of 1938 
would form the subject-matter of a separate 
holding. It is undisputed, and s. 12 of Act ix of 
1938 also makes it clear, that after restoration 
defendants 1 and 2 were raiyats in respect of 
the land restored to them under the Act. 

[8] It follows, therefore, that any claim which 
the plaintiff-appellant may have for rent against 
defendant 3 is based on an entirely different 
cause of action from any such claim against de- 
fendants 1 and 2 . The appellant is, therefore, 
entitled to a decree for rent os against defend- 
ants 1 and 2 alone for the holding of 2.67 acres 
of land from 24-5-1940, the rental for the entire 
area being rs. is-is and cess being payable 
-thereon at 6 pies in the rupee. The only further 
question in this appeal is whether the plaintiff- 


api>ellant is entitled to recover the whole of 
that rental or only a share thereof proportionate 
to his 6 annas 10 pies share in the village. 

[9] I will first summarise the provisions of 
Act IX of 1938 which are directly applicable to 
the restoration proceedings which have taken 
place in this case. Section 3 defines the persons 
who are entitled to apply, and provides for the 
form of the application and the period of limita- 
tion for its presentation. Among the particulars 
required to be entered in the application is “the 
name of the landlord of the holding by whom it 
was purchased.” Section 4 provides for amend- 
ment of applications and rejection of defective 
applications. Section 5 provides for notice to the 
landlord named in the application. Section 6 (l) 
sets out the grounds on which the landlord may 
object to the application. Of these, we are now 
only concerned with s. G (l) (d) : 

“that the holding mentioned in the application or any 
portion thereof is in the possession of a third person, 
and that such third person is in possession of the hold- 
ing or Such portion on his own behalf or on behalf of 
some person other than the landlord under a settlement 
which, in the case of a holding or portion of a holding 
sold before the first day of January 1937, was made in 
good faith by -such landlord before the twenty-second 
day of March 1938, or which, in the case of a holding 
or portion of a holding sold between the first day of 
January 1937, and the thirty-first day of December 
1937, was made in good faith by snch landlord before 
the nineteenth day of April 1938.” 

Section 6 (2) directs that the Collector shall make 
enquiry, and prescribes the form of order to be 
passed according to the different possible findings 
made by him. Here again we are concerned only 
with S. 6 (2) (d) which prescribes that if the 
Collector decides 

“that such third person is in possession on bis own be- 
half or on behalf of some person other than the landlord 
under a settlement mentioned in cl. (d) of sub s. (1); (i) 
of the entire holding or portion sold, be shall dismiss 
the application; (ii) of a part of such holding or portion, 
he shall reject the application in so far as it relates to 
such part, and order that the application shall proceed 
with respect t> the remaining x»^rt of the bolding or 
portion: Provided that no order under this clause shall 
be made unless the Collector has given notice of the 
application to such third person.” 

Section 8 directs the Collector to determine the 
land which is liable to be restored to the raiyat 
under the provisions of the Act, to determine the 
amount which shall be payable by the raiyat for 
the restoration to him of such land, to determine 
the manner of payment, and to order the raiyat 
to be put iu possession. Section 9 prescribes the 
extent of the land to be restored to the raiyat in 
var>'ing circumstances. Sections 10 , 11 and 12 have 
an important bearing on the question now before 
us and are, therefore, set out in full: 

"10. When the Collector directs under any of the pro- 
visions of this Act, that only a part of the holding or 
portion sold shall ^ restored to the raiyat, he shall. 
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! (a) if tbe rai^at aod the landlord of such bolding do 
not agree as r^ards the speoifie plots to be restored, de- 
termine tbe plots which shall be restored to the rjtiyat; 
and 

(b) determine the rent which shall be payable by the 
raiyat for such portion of the holding, and the raiyat 
sbiiU be liable to pay the same to the landlord. 

11 (l) Where a person claiming to be in possession of 
a holding or portion of a holding as mentioned in cl. 
(d) sub-s. (1) of S. 6 is dispossessed as a result of any 
d^very of possession made under sub-s. (2) of S. 8, ho 
may, within two weeks from the date on which he is 
dispossessed, make an application to the Collector com* 
plaining of such dispossession. 

(2) Upon the receipt of an application made under 
sub-section. (1) the Collector shall fix a date for investi- 
gating the matter and shall summon tbe party against 
whom the application is made to appear and answer the 
same. 

(3) If the Collector, after making such inquiry as he 
thicks fit, is satisfied that the applicant was in posses- 
sion of the holding or portion as mentioned in cl. (d) 
sub-s. (1) of S. 6, and had no notice of the proceeding in 
which the order for delivery of possession was passed, 
he shall direct that the applicant be imt in possession of 
the said holding or portion. 

12 . Kotwithstanding anything to the contrary con- 
tained in any other law or in anything having tlie force 
of law or in any custom, when any land is restored to a 
1‘aiyat under the provisions of this Act, 

(a) any simple mortgage or charge ci'eatecl by the 
landlord in respect of such land or any portion thereof 
shall not be binding on the raiyat; and 

(b) all such rights os the raiyat had in respect of tbe 
said land and tbe incidents thereof before its sale shall 
revive.” 

do] Section 13 provides, subject to certain res- 
trictions, for ejectment of a raiyat \N'ho has been 
restored to possession under the foregoing sec- 
tions if he fails to keep up tbe instalments fixed 
for payp[ient of the amount due to the landlord 
for restoration. Section 14 allows an additional 
remedy by way of distraint for arrears of rent 
falling due during the period .while any such in- 
stalments remain unpaid. Chapter ill of the Act, 
containing ss. 16 to 20 deals with reduction of 
arrears of rent and not with restoration of pos- 
session. Chapter iv including ss. 21 to 25 contains 
miscellaneous provisions which I need not men- 
tion at this stage. 

dl] In my opinion it is clear that W'hen a 
person dispossessed by delivery of possession 
under Sab-s. (2) of S. 8 is restored to possession 
under S. 11 of the Act, tbe effect is that only a part 
of the holding or x>ortion sold is to be restored 
to the raiyat according to the directions of the 
Collector, and thus, in such circumstances, S. lo 
(b) relating to the determination of rent payable 
by the raiyat for the portion of the holding will 
come into operation and this is what has actual- 
ly happened in this cose. 

d2] By the order dated 24-5-1940 the Revenue 
Officer fixed Bs. 16-15-0 as tbe rent to be payable 
by defendants 1 and 2 for the iK>rtion of their 
.original holding restored to him. The last portion 
lof S. 10 (b) directs regarding such rent that "the 


raiyat shall be liable to pay the same to the land- 
lord”. The critical question in this appeal is what! 
is meant by "the landlord”. Is it'tho whole body! 
of landlords of tbe original holding or is it the 
plaintiff who purchased the original holding and 
subsequently held it under S. 22 (2), Bihar Ten-, 
ancy Act, until the proceedings were taken under 
Act, 9 fix] of 1938 ? 

[13] Section 2 of .\ct,9 fix] of 1938, lays down 
that in this Act unless there is anything repugn- 
ant in the subject or context tbe expression ‘ land- 
lord” has, in the area with which we are 
now concerned, the meaning assigned to it in the 
Bihar Tenancy Act, 1SS5. In S. 3 (4) of thatj 
Act it is laid down that “unless there is! 
something repugnant in the subject or contest! 
“landlord” means a person immediately under 
W’hom a tenant holds and includes the Govern- 
ment.” This definition will clearly apply to each 
individual of a number of co-sharer proprietors 
or tenure-holders immediately under whom as 
a body the tenant holds. 

[14] Section 3 (l) of Act,9[ix] of 19.S8, enabled 
a raiyat, whose holding was sold within certain 
specified period in execution of a deerco for 
arreai-s of rent and was purchased by the land- 
lord of such holding, to apply for restoration 
subject to certain conditions. If in this sub-section 
the words “the landlord of such holding” were 
restricted in the case of co-sharer landlords to the 
entire body of such landlords, I think there can 
be little doubt that the entire object of the Act 
would have been largely frustrated. It has not 
been suggested before us that the Act does not 
apply where the purchase was made by a coslia- 
rer landlord. The fact that it does apply to a 
purchase by a co-sharer landlord is clearly indicat- 
ed by S. 3 (2) which requires that the application 
shall contain (i) “the name of the landlord of the 
holding by w’honi it was purchased.” The last 
five words w'ere entirely unnecessary if the Act 
did not apply to a purchase by a co-sharer land- 
lord. Section 5 directs that notice of theapplica- 
tion shall be given to“ the landlord named in the 
application.” The next section begins with the 
words “on the date fixed for the hearing of the 
application the landlord may appear and object 
to the application.” It seems to me that these 
words can only apply to the landlord to whom! 
notice has been given that is the auction-pur-j 
chaser landlord as I will describe the co-shaier 
landlord who was holding the land under 
S. 22 (2), Bihar Tenancy Act. If there is any 
doubt about the interpretation of these words in 
S. 6 (l) standing by themselves, I think that 
doubt is immediately removed on a consideration 
of the grounds which are permitted by that 
section to be taken in objection to the applica- 
tion for restoration. The grounds allowed by 
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hut tho iiuction-piu'cha-cr landlord. 

fl5] Section 0 iirovides for the extent of land 
to be restorcnl and s. 0 (-2) out the different 
portions of the holdin.u which are to be restored 
siccording to varying areas of the original hold- 
ing Section 0 (.-‘d runs ns follows: 

•'NotwithsUindia?? anytliiny to the contiarj- contained 
in siih'ss. (l)and(2) where a raiyat is entitled to he re- 
stored to tho possession of a pavtofa h >ldin"and the area 
of that x^rt of the holding which is left in llte possession 
or control of the landlord and which is liable to be re- 
stored to the ralyat is less than the area to the posses- 
sion of vihich the raiyat is entitled to be i-estored under 
the provisions of this Act, the raiyat shall bo restored 
to tbo posses, ion of the entire area of the part left in 
the jjossession or control of the landlord and liable to be 
restored to the raiyat.” 

It is cleAi* thiit the wordrf “the landlord” in this 
sub-section c-annot possibly refer to any one but 
the auction purchaser landlord. Section 13 allows 
‘the landlord” to make an application to the Collec- 
tor for the restoration to him of i^ossession where 
the raiyat makes default in payment of iiistal- 
monts payable in respect of restoration of the land 
to the raiyat. Again it is clear that the words “the 
landlord” can refer to no one but the auction- 
purchaser landlord. Section 14 gives power to 
tho landlord to use an additional remedy by way 
of distraint for arrears of rent falling duo while 
such instalments are iiayable. Reading the w’ords 
of this section without reference to other ijortions 
of tho Act, it would be possible to construe the 
words “tho landlord” therein as ai)pUcablo to the 
whole body of landlords, hut no reason has been 
suggested to us why tbo Legislature should x)ro- 
vide any such additional remedy for any one but 
the auction-purchaser landlord in tho circum- 
stances therein specified. 

ClGl I might refer to other portions of the Act 
in which the words “the landlord” are clearly 
applicable only to the auction purchaser land- 
lord, but I think it is unneccs^ry to pursue the 
matter in further details unless it is found that 
there are definite reasons for thinking that the 
words “the landlord” are in some instances used 
with reference to the entire body of landlords 
in. this Act. I have examined the Act from be- 
ginning to end, and I have not found a single 
instance in which it is clear that the words “the 
landlord” are intended to refer to the entire 
body of landlords On tlie other hand, there is 
one instance in the Act where the Legislature 
clearly wished to refer to the entire body of 
landlords. This is in s. 3 (2) (iii) W'hich requires 
that the raiyat’s application shall contain 

Gtateraent whether the rent of the holding was 
aeitlcd» enhanced or commuted at any time after the 
let day of January^ 1011 whether by an order of the 
Conrt or by an Offreement between the raiyat and his 
lat^lord.** 

The fact that in thb? one instance the Legls* 


lature has used the words "his landlord” instead 
of the words “the landlord” in my opinion sup- 
ports the inference that tho latter phrase is 
vostrieted to the auction-purchaser landlord. 

[17] The learned Government pleader refer- 
red to S. 12 lb) of the Act which says that on 
I’estoration “all such rights as tho raiyat had in 
respect of the said land and tho incidents thereof 
before its sale shall revive,” and ho suggested 
that among the incidents so revived was the 
liability to pay rent to the entire body of land- 
lords. In my opinion this conclusion is quite 
unnecessary. The liability to pay rent or jerhaps 
even the liability to pay rent at a particular 
rate was tho incident of the original ten- 
ancy, but it is not noticeable that the latter 
is not fully restored when the raiyat is restored 
to possession of a part of tho holding under 
this Act because the Collector is given power 
to determine the vent which shall be payable by 
tlie raiyat for such portion, and the Act does 
not indicate that the rent so determined must 
necessarily be proportionate to the aiea restor^. 
In any case it seems to me that tho identity 
or even the number of the person or persona to 
whom rent is payable is not itself an incident 
of the tenancy, and, therefore, the revival of the 
incidents of the tenancy under s IQ lb) does not 
necessarily involve that the rent shall be payable 
to the entire body of landlords to whom the 
rent was payable before the original holding 
was sold. 

[1^ As a lesult I come to tho conclusion that 
the plaintiff-appellant is entitled to recover from 
defendants 1 and 3 the entire rent of Rs 18-16-0 
with cess thereon at half an anna in the rupee 
from 24 - 5-40 in respect of a holding consisting 
of the 2.G7 acres of land which were restored to 
defendants 1 and 3 under the Revenue Officer’s 
order of 24-5-40, and the appellant should be given 
a decree against defendants 1 and 2 accordingly, 
and the decree against them should be modified 
to this extent and no decree in this suit should be 
passed against defendant 3. 

[19] In the remaining two appeals the plain- 
tiff-appellant was the eight anna co-sharer land- 
lord of the original holdings but purchased them 
in execution of decrees for arrears of rent and 
was then holding them under s. 22 (2), Bihar 
Tenancy Act. The whole holdings were subsequ- 
ently restored to the possession of the raiyat under 
the provisions of Bihar Act, IX of 1938 Tho plain- 
tiff-appellant then brought suits for the entire 
rent of the holdings. The defence raised two 
points : first, that the plaintiff was only entitled 
to eight anna share of the rent, and, secondlyr 
that the rent had been reduced. Both the^ 
points were decided in favour of the defence in 
both cases though the appeals were disposed of 
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in the lower appellate Court by two different 
officers. The appellant ohoUenges the decision of 
the lower Courts on both these points. 

[20] Now under Sa 9 (l) and 9 (2) (a) (i) cer- 
tain raiyats were entitled to be restored to the 
possession of the w'hole of their holdings. There 
is no section in the Act which deals specifically 
with the rent payable by such a raiyat after 
restoration in the same way as S. 10 (b) deals 
with the rent payable in cases in which a portion 
of the holding is restored to the laiyat. This no 
doubt is because the first concern of the Legis- 
lature in drafting S. lo of the Act was to provide 
what rent should be payable for the portion 
restored. In the absence of some legislative enact, 
ment, it is difficult to say what rent, if any, 
would have been payable for such portion. The 
provisions of s. 12 (b), namely, that all such 
rights as the raiyat had in respect of the said 
land and the incidents thereof before its sale 
shall revive, would provide no answer to this 
question. It does, however, answer the question 
what rent would prima facie be x>ayable by a 
raiyat who is restored to possession of his en- 
tire holding. 

[21] Although, as X have said, there is no spe- 
cific section, dealing with the rent of a raiyat 
who is restored to possession of his entire hold- 
ing it does not follow that there is no definite 
law on the i^int now in question. I have al- 
ready in dealing with the case of a portion of 
the holding pointed out that the revival of the 
incidents of the tenancy under S, 12 (b) does not 
necessarily involve 'that the rent shall be pay- 
able to all the landlords of the original holding, 
and obviously this section can have no greater 
effect in the cose of a whole holding than in the 
cose of a portion of a holding being restored. 

[22] It would, I think, be a remarkable thing 
if the Legislature bad decided that a raiyat res- 
tored to possession of his entire holding should 
pay his rent to the entire body of landlords 
of the original holding, while a raiyat res- 
tored to a portion of his holding should jiay 
the rent thereof to the co-sharer auction-pur- 
chaser landlord, and I should be very loath to 
read any such interpretation into the Act in 
the absence of clear words compelling me to 
adopt such an interpretation. I find no such 
words in the Act. On the other hand, I think it 
is very noticeable that, although the Act deals 
with possession of raiyati holdings which have 
been purchased by landlords and have thus pass- 
ed into the possession of landlords, the Act says 
nothing about the title acquired by the landlord 
at the auction sale. There is npthing in the Act 
which suggests that the sales are set wide or the 
title of the auction purchaser landlord is varied 
by the Act except in so far os the provisions for 


1 ‘estoration of possession to the raiyat impose 
any limitation on that title. Therefore, ns tlio 
title of the auction-purchaser landlord is still in- 
tact, it follows clearly, to my mind, that the 
rent is payable to him. I would add that the en- 
tire scheme of Act ix of 1938 seems to show that 
the Legislature dealt with the question of resto- 
ring holdings from the ixjssession of auction-pur- 
chaser landlords to the original raiyat as a ques- 
tion with which those two parties alone were 
concerned, and there is nothing that I can see in 
the Act which suggests that tlie Legislature in- 
tended in any way to aftect or modify the rights 
or liabilities of the co-sharer landlords other than 
the auction-purchaser. 

[23] For these reasons I hold that the plain- 
tiff-appellant in these two appeals is entitled to 
the IG annas rent of the holding. 

[24] As regards the other point, the Revenue 
Officer at the time of restoring the defendant 
to possession of the holding imssod an order re- 
ducing the rent. This order purported to bo 
under S. 112 -a Bihar Tenancy Act, and was imss- 
ed by the Revenue Officer stio viotu. It is urged 
on behalf of the appellant that the order was 
without jurisdiction. 

[25] The leading portion of S. 112-A (i) runs 
as follows; 

“The Collector may, on tbo application of an occu- 
pancy raiyat or a landlord made in the i^rcecribed form, 
or, if the Governor by notification directs that a sottlo- 
ment of the rents of the occupancy holdings situated iu 
any area or of any cla.ss or classes of occupancy hold- 
ings situated in any area shall be mado under this sec- 
tion, on an application made as aforesaid or on his 
own motion.” 

Then follows the specification of the pow’ers con- 
ferred which includes the power to reduce rents 
in certain circumstances. It was not disputed 
first that the Revenue Officer was exercising the 
powers of a collector under the section, but it 
was urged that he had no ix)wer to act suo- 
molu This dejjends on whether there had been 
a notification by the Governor such as is dos- 
cribed in the i)ortlon of the section quoted above. 
This is a pure question of fact. It was urged on 
behalf of the appellant that there was no x)roof 
of any such notification. It does not, however, 
appear that the plaintiff-appellant clearly raised 
in the lower Courts the question whether there 
had been any such notification. On the con- 
trary, in the judgment of the lower api^ellate 
Court in the case out of which second Appeal 
Ko. 1129 of 1945 arises, it is clearly stated that the 
pleader for the appellant admitted that the Rent 
Reduction Officer had pow'er to act suo motii. 
It was urged on behalf of the plaintiff-appellant 
before us that he could not be bound by a wrong 
admission of law made by his pleader in the 
lower appellate Court. The admission, however, 
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■was not an admission on a pure question of 
la'w, Lut really amounted to an admission of the 
fact, namely, the existence of a certain notifica- 
tion which would in law give power to the 
Revenue Ofiicer to act in this matter suo motii. 

I therefore, hold that in these appeals the })lain- 
titf-apiellant cannot challenge the order of the 
Rent Reduction officer passed under S. 112-A, 
and I hold that the rent has validly been re- 
duced by that order of the Revenue Officer. 1 
would therefore in these appeals maintain the 
decision of the lower Courts regarding, the 
amount of rent payable for the holding but 
would modify the decrees of the lower appellate 
Court by allowing the x>l^intifi‘-apj3eUant a de- 
cree for the 16 annas rent instead of the eight 
anna share allowed by the low’er Courts. 

[20 As regards costs, I would direct in all 
the three cases that the proportinate costs allowed 
by the trial Courts shall be re-calculated on the 
amounts found due according to the decision of 
this Court, but I ■v\' 0 uld direct that the parties 
bear their o'wn costs in this Court and w'ould 
confirm the decision of the low’er appellate Court 
in Appeals 1129 and 1130 directing the parties to 
bear their own costs in the lower appellate Courts 
in those cases and would set aside the order for 
costs of the lower appellate Court in second Ap- 
peal NO. 628. 

[27l Bennett J. — I agree and I have no doubt 
that the construction w’hich my learned brother 
has placed upon the provisions of the Bihar Res- 
toration of Bakasht Lands and Reduction of 
AiTeai's of Rent Act, 1938 (Bihar Act 9 [ixl of 1938) 
is correct. Not only is that construction one 
which appears to me to be consonant with the 
plain -sverding of the Act, but a consideration of 
the alternative construction contended for by 
the appellant shows clearly, in my opinion, that 
the Legislature must have intended the con- 
struction arrived at by my learned brother. 

[28] There are five possible situations which 
may arise as a result of the application of Bihar 
Act 9 fix] of 1988 to the position where one co- 
sharer landlord in execution of his decree for rent 
has sold and purchased a raiyati holding. Firstly, 
the auction-purchaser co-sharer landlord may 
be in x>ossession of the entire holding. This 
position, of course, "a’Quld raise no difficulty 
whether the raiyat who is restored to his holding 
themupon becomes the tenant of the auction- 
purchaser co-sharer landlord or of all the co-sharer 
landlord.s. Secondly, the auction-purchaser co- 
sharer landlord may be in possession of a part of 
the holding and the raiyat in possession of the 
remainder of the holding. In such a case, if the 
raiyat is the tenant of the auction-purchaser, co- 
sharer landlord, no difficulty arises, but if the 


raiyat is the tenant of all the co-sharer landlords 
it becomes impossible literally to apply the pro- 
visions of s. 22 ( 2 )(b), Bihar Tenancy Act 
to that part of the holding left in the josse-ssion 
of the auction-purchaser co-sharer landlord and 
the resulting position can only properly be resolv- 
ed if the raiyat is held to he the tenant of the 
auction-purchaser co-sharer landlord. Thirdly, the 
auction-purchaser co-sharer landlord may be in 
possession of one part of the bolding, the raiyat 
may have been restored to possession of a second 
jmrt of the holding and a tenant to w'hom the 
auction-purchaser co-sharer landlord had sublet a 
third part prior to the material date may be in 
possession of that third part. Again, if the raiyat 
is the tenant of the auction-purchaser cosharer 
landlord, no difficulty arises, but if he is the 
tenant of all the co-sharer landlords, then the 
difficulty arises that there is nothing in the Bihar 
Act 9 [XI] of 1938 which would warrant any 
change in the relation of landlord and tenant 
betw’een the auction-purchaser co-shai’er landlord 
and the tenant to whom he had previously sublet 
• such third x>art and it would be impossible, both 
literally and in practice, to apply the provisions 
of s. 22 (2) (b), Bihar Tenancy Act to such a situa- 
tion. Fourthly, the raiyat may be restored to on© 
part of the bolding and the other part may remain 
in the possession of a tenant to whom the auction - 
purchaser co-sharer landlord had previously sublet 
that part. Here, again, if the raiyat is the tenant of 
the auction-purchaser co-sharer landlord, no diffi- 
culty arises, but if he is not, then there is nothing 
which can properly be held to effect any change 
in the relation of landlord and tenant between 
the auction-purchaser co-sharer landlord and the 
tenant to whom he had previously sublet 
part. The position becomes most complicated 
since part of the holding will be held by a tenant 
of the auction-purchaser co-sbarer landlord who 
will himself in relation to that part be in posses- 
sion under S. 22 (2) (b), Bihar Tenancy Act and 
the other part of the holding will be in possession of 
a tenant of all the co-sharer landlords. Fifthly, 
all four of the above-mentioned situations may 
be complicated by a restoration of the raiyat’s 
restored holding to the auction-purchaser co-sharer 
landlord. No difficulty, a^ain, would arise in such 
a cose if his restoration is to a holding held by a 
tenant from him but if his restoration is to th© 
holding of a tenant of all the co-sharer landlords 
the possibilities of complication and litigation are 
endless. In my opinion, therefore, when a raiyatj 
is restored to possession of a holding under 
provisions of Bihar Act, 9 [Xl] of 1938, from whi^ 
bolding he had previously been dispossessed by 
an auction-purchaser of a co-sharer landlord in 
execution of his decree for rent, the raiyat upon 
such restoration becomes the tenant of th© auc- 
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tion purchaser oosharer landlord only and the 


ilatter alone is entitled to realise the entire rent 
'of the holding from the raiyat. 

N.s.D, Order accordingly. 


A. 1. R. (35) 1948 Patna 45 [C. N. 17.] 

Meredith J. 

Governor -General. in Council — De fendant — 
Petitioner v. Thakursi Dass — Plaintiffs 
Opposite Party. 

Civil Revn. No 659 of 1946* Decided on 2l-4*1947, 
from order of Sm. C. C. Judge, Darbhangn, D/- 11-4- 
1946. 

^ (a) Railways Act (1890), S. 72 — Risk note Z pro- 
viso— Cases falling under— Procedure to be follow- 
ed indicated —Burden of proof — Failure on part of 
plaintiff to follow procedure — Remand — Civil P. C. 
(1908), O. 41, R. 23. 

In cases to which the proviso to risk note Z applies, 
the Railway Administration must first make the neces- 
sary disclosure, and if the consignor is not satisfied 
with or is doubtful as to the accuracy or truth of the 
information disclosed and wants evidence, then the 
lEtallway Administration must be the first to submit 
their evidence at the trial. If the consignor is satisfied 
that full disclosure has been made, then he must dis- 
charge the onus upon him and he can do it either by 
showing that misconduct may be inferred from the 
evidence led by the Railway Administration, or th9 
disclosures made by them, or he may in his turn afiir. 
matively lead evidence which establishes misconduct. 
That is one possible course. If, on the other hand, he 
is not satisfied with the disclosure made, then it is his 
duty to call upon the Railway Administration for fur* 
tlxer and better disclosure or evidence. If he does so 
then it will be for the Court to decide whether his 
demand has or has not gone beyond the obligation 
which lies upon>the Railway Administration under the 
proviso contained in the risk note. If the Court holds 
that his demand for further proof is not justifiable, then 
of course the Railway Administration need not disclose 
anytking more, and there can be no inference against 
them from that fact. The plaintiff still has to discharge 
his burden. But if the Court holds that the demand is 
reasonable and in spite of the Court’s direction the 
Railway Administration does not disclose the farther 
particulars called for, then the presumption under 
ti. 114 (g) Evidence Act, which says that a pre- 
sumption may be drawn that evidence which could be 
and is not produced would, if produced, be unfavourable 
to the person who withholds it, will come into operation 
and the plaintiff may call upon the Court to draw an 
inference of miscondnet upon the basis of that presum- 
ption alone. But, if the Railway Administration bos 
made the further disclosure and no inference can be 
drawn from the evidence disclosed, then the burden 
still lies upon the plaintiff, and he has to discharge it 
before he can succeed: 24 A. 1. R. 1937 P. 0. 162, FM. 

[Para 5] 

There is no onus on the Court to see that the parties 
follow the proper procedure indicated above. It is the 
business of the plaintiff to ascertain the law: 84 A. I. 
R. 1947 Pat. 84, Dissent. [Para 6} 

Where the plaintiff did not call for further disclosure 
from the Railway Administration in the lower Court 
and thus failed to conduct his case properly and from 
the evidence either disclosed by the Railway Adminis- 
tration or led by the plaintiff, an inference of miscon- 
duct could not be drawn: 


Held in the High Court, that the case should not be 
renxanded. The suit should be dismissed: 34 A. I. R. 
1947 Pftt. 118. Del. on. [Pura 5] 

(’44 Com.) Civil P. C.. O. 41, R. 23 N. 10. 

(b) Railways Act (1890), S. 72 — Risk notes A and 
Z executed — Goods lost in transit — Liability of 
railway company — Misconduct — Evidence — Bur- 
den of proof in cases coming under risk note A. 

In a suit for r.‘covcry of damages for loss of goods 
consigned under risk notes A and Z in the course of 
transit on the defendant’s railway: 

Held (1) that it was open to the Railway Administra- 
tion to take advantage of either of the risk notes ex- 
empting it from liability. It could take advantage of 
risk note A, which exempted the railway administra- 
tion from liability even further than the risk note Z; 

[Para 6J 

(2) that the plaintiff having chosen to execute risk 

note A, which is used for articles which are either in 
bad condition or so defectively packed as to be liable to 
damage, leakage or wastage in transit, it was not open 
to him at the trial to claim that the package was per- 
fect and the Court was not entitled to hold upon the 
basis of statement made by one of the defendant's wit- 
nesses that the packing was fully in order: 18 A. I. B. 
1931 Cal 489, Rel. on; [Para 6J 

(3) that so far as risk note A was concerned, there 

was an unconditional harden upon the plaintiff to prove 
the misconduct or wilful negligence before he could 
hope to succeed; (Difference between risk notes A and B 
pointed out). [Para 7] 

(4) that for the purposes of risk note .^1, it was very] 

difficult for the plaintiff in such circumstances to proves 
misconduct. But a difficulty in proving anything couldj 
afford no ground for dispensing with proof: 33 A. I. R.j 
1946 Pat. 336, Ref. [Para 7] 

(5) that when risk note A had been executed there 

was DO duty cast upon the Railway Administration toi 
disclose anything as was the case under the proviso to* 
risk note Z, and therefore, there could be no penalty for 
non-dlsolosure. Consequently, S. 114 (g), Evidence Act 
never came into operation and there was no scope for 
any adverse inference against the Railway Administra- 
tion from failure to disclose it. [Para 7] 

Cases referred'. 

1 . (’87) 64 I. A. 176 : 24 A. I. R. 1937 P. C. 162 : I. D. 

R.(1937) Bom. 376:31 S. L. R. 326:168 I. C. 1 (P. C). 

2. (’47) 34 A. I. R. 1947 Pat. 84 : 230 I. C. 288. 

3. (’47) 34 A. I. R. 1947 Pat. 118 : 225 I. C. 502. 

4 . (’31) 18 A. I. R. 1931 Cal. 489 : 131 I. C. 31. 

5. (’46) 33 A. I. R. 1946 Pat. 336 : 223 I. C. 236. 

P. K. Bose — for Petitioner. 

Oouri Shanker Prasad for Devendra Prasad — for 
Opposite Party. 

Order. — This is a defendEuit’s application 
under S. 26 , Provincial Small Cause Courts Act. 

[ 2 l The plaintiff opiwsite party consigned 
certain bales of cloth from Ahmedabad station 
on the B. B. & C. I. Railway to Darbhanga 
station on the C. & T. Railway, es:ecntmg risk 
notes, A and Z. The consignment arrived in a 
suspicious condition, and, therefore, open deli- 
very was taken, on which it was found that 
there was a shortage of cloth worth Rs. 66. The 
plaintiff then after the necessary notices brought 
a Small Cause Court suit to recover that sum. 
The learned Small Cause Court Judge has decre-* 
ed the claim, holding that the loss was due to 
the misconduct of the railway servants, and 
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can follow from failure to disclose it. In the pre- 
sent case there was no real attempt on the imrt 
of the plaintiff to establish misconduct affirma- 
tively, and the result is that this suit should 
have failed uix)n the ground that having regard 
to the conditions of Risk Note Z no liability had 
been made out on the i)art of the Railway Ad- 
ministration. 

(.Sl In the result, therefore, I allow this ap- 
plication, set aside the decision of the Court 
below, and dismiss the suit with costs throughout, 
hearing fee two gold mohurs. 

v.R.B. AppUcalton allowed. 


A. I. R. (35) 1948 Patna 48 [C. A’. 18.] 

Meredith J. 

Govcrnor-Genenil of India in Council — De- 
fendant — Petitioner v. Firm Bishundayal 
Ram Gourishankar — Opposite Party. 

Civil Revn. No. 560 of 1946, Decided on 24-4 1947, 
from order of Addl. Sub-Judge, Bhagalpur, D/-9-4*194G. 

(a) Civil P. C. (1908). S. 115— Mere error in law 
no ground for interference. 

In a case under S. 115. errors in law are not in them- 
selves a ground for interfernce in revision. There must 
at tlie Jowe.st be some material irregularity which 
touches the question of jurisdiction. [Para 3] 

(’44 Com.) Civil P. C., S. 115. N. 13. 

(b) Railways Act (1890). S. 72 — Risk Note A — 
Onus to prove misconduct — Consignor cannot as- 
sert that packing was not defective. 

J in Risk Note A the entire onus to prove misconduct 
ies on the plaintiS. and there is no provision, as there 
s in Risk Note B. that theHa4\vay Administration must 
n the first instance disclose bow the consignment has 
seen dealt with throughout the journey before the 
pla'nt’fi is called on to prove misconduct. Again, once 
Risk Note A has been executed, it is no longer open to 
, » the consignor to assert that the packing was not dofec- 
I tive. By signing the Risk Note he has admitted the de- 
j fective packing. [Para 4] 

j (c) Railways Act (1890). S. 72— Risk Note A— 
Claim based on non-delivery — Risk Note A does 
not apply. 

The word “loss” os used in Risk Note A cannot refer 
to any loss of the goods, but refers to los.q arising from 
the condition in which the goods are delivered. In other 
words, the Bisk Note A bos no application at all to cases 
of failure to deliver, or pilferage, because a thing never 
delivered cannot be said to have been delivered in any 
condition, and, therefore, no question arises of any loss 
arising from the condition in which the goods were 
found on delivery. The Railway Administration can 
never plead the execution of this risk note in bar to a 
claim based on non-delivery. (Para 6) 

Case referred ". — 

1. (’48) 35 A. I. R. 1948 Pat. 45, Governor-General in 
Council V. Thakursi I>as. 

P. K. Pose— for Petitioner. 

Raj Kishore Prasad— for Opposite Party. 

Ordei*. — This application under S. H5, Civil 
P. O., is by the Governor-Gteneral of India in 
Coxmcil, and arises out of a suit brought against 
the petitioner for damages in respect of a railway 


consignment A consignment of biris was des- 
patched to the i^laintiff by the Oudh & Tirhut 
Railway to ^ladhepura in seven packages weigh- 
ing 5 maunds 10 seers. The plaintiff’s agent when 
he went to take delivery found that two pack- 
ages were broken. He took open delivery, and the 
weight was found short by 39 seers, and he alleg- 
ed in the suit that the shortage had been due to 
the wilful negligence or misconduct of the Rail- 
way Administration and its employees. Bisk 
Note A and no other had been executed. 

(2] The Munsif dismissed the suit, holding that 
it had not been proved that the loss of 39 seers 
was due to the misconduct of the Railway Ad- 
ministration, but the learned Additional Subor- 
dinate Judge, Bhagalpur, hi appeal has decreed 
the suit. 

(3] 1 explained the legal position at length 
with regard to such cases only the other day in 
civil Revn. no: 559 of 1946,^ and it is unnecessary 
to repeat myself. There can be no doubt that in 
the present ca.se the learned Subordinate Judge 
has not applied the law correctly, and did not 
understand the position as explained by me in 
that case. But that was an application under S. 25, 
Small Cause Cburts Act, which gives much wider 
jxjwers of interference in revision that does S. 115, 
Civil P. C. In a case under s. 115 errors in law 
are not in themselves a ground for interference 
in revision. There must at the lowest be some 
material irregularity which touches the question 
of jurisdiction, and here there has been none. 
There has been neither an exercise of jurisdiction 
not possessed, nor a failure to exercise jurisdiction, 
nor any irregularity or legal error which has in 
any way affected the question of jurisdiction. 
There is, therefore, in my opinion, no scope for 
interference in revision in this case. 

(4] The decision of the learned Subordinate 
Judge was certainly wrong if the case was cover- 
ed by the Risk Note, for, in Risk Note A the en- 
tire onus to prove misconduct lies on the plain- 
tiff, and there is no provision, as there is in Risk 
Note B, that the Railway Administration must 
in the first instance disclose how the consign- 
ment has been dealt with throughout the journey 
before the plaintiff is called on to prove miscon- 
duct. Again, once Risk Note A bos been executed 
it is no longer open to the consignor to assert 
that the packing was not defective. By signing 
the Bisk Note he has admitted the defective 
packing. Again, the i)Osition in the present case 
was complicated by the fact that the suit was 
brought by the vendee not the consignor, but the 
goods had been despatched by the consignor add- 
ressed to self, and, I am told, that the railway re- 
ceipt had not been endorsed over to the plaintiff. It 
is difficult to see in the circumstances what privity 

of contract there was between the plaintiff and the 


1948 Lttthra Uraon 

defendant upon which the claim has been based. 
All these things have been lost sight of by the 
learned Subordinate Judge, but, as I have said, 
the errors are errors of law, and as they do not 
give me the right to interfere in revision it will 
serve no useful purpose to discuss these questions 
fxurther. 

[6] There is only one thing I would like to 
add. It seems to me there is some doubt in the 
present case whether the Railway Administration 
was really entitled to plead the Risk Note. Risk 
Note A is a special form to be used when articles 
are tendered for carriage which are either already 
in bad condition, or so defectively packed as to 
be liable to damage, leakage, or wastage in tran- 
sit. Under the risk note the consignor agrees to 
hold the Railway Administration harmless and free 
from all resi)onsibiIity for the condition in which 
the goods may be delivered to the consignee at 
destination and for any loss arising from the 
same except ui)on proof that such loss arose from 
misconduct on the part af the Railway Adminis- 
tration's servants. The word “loss” as used here, 
in my opinion, cannot refer to any loss of the 
goods, but refers to loss arising from the condi- 
tion in which the goods are delivered. In other 
words, the risk note baa no application at all to 
cases of failure to deliver, or pilferage, because 
a thing never delivered cannot be said to have 
been delivered in any condition, and, therefore, 
no question arises of any loss arising from the 
condition in which the goods were found on de- 
livery. I think the Railway Administration can 
never plead the execution of this Risk Note in bar 
to a claim based on non-delivery. No doubt, it 
might cover loss arising from leakage or wastage, 
but it would be necessary to show that the loss 
was such as could be said to come within one of 
the terms “damage”, “leakage”, or “wastage” 
used in the heading of the Risk Note. If once the 
plaintiff can establish that the loss must have 
resulted from pilferage, then I think Risk Note 
A ceases to have any application. 

[6] In the present case this aspect of the mat- 
tar does not appear to have been considered, and 
there are no materials on which any opinion can 
be expressed as to whether it was a case of pil- 
ferage, or wastage, or leakage. I think it, how- 
ever, better to make the legal position in this re- 
gard clear. 

[17) With these observations the application 
must be dismissed, but as X am dismissing it up- 
on technical grounds and not .upon the merits 
there will be no order for costs. 

D.8. Application dismissed. 
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A. I, R. (39) 1948 Patna 49 [G N. 29.] 

Bennett and Beevou JJ. 

Luihra Uraon — Defendant — Appellant — 

V. Samiia Uraon and others — Plaintiffs 

Ites^pondents. 

Appeal No. 428 of 1945, Dcci(le<3 on 9-4-1947, from 
appellate decree of Sub-Jiulye, U.inchi, D/- •J3-1-1945. 

(a) Civil P. C. (1908), S. 9 — Right to have suit 
determined in ordinary Courts taken away by Leg- 
islature — Presumption as to intention of Legisla- 
ture. 

When the Legislature takes away the right of an in- 
dividual to have his suit determined by the ordinaiy 
Courts — a right conferred by the Code — it is to bo presu- 
med that it does not intend to do so to any greatec 
extent than the eflect of the 'words used and the appar- 
ent object of the particular enactment necessarily 
require. [Paras 7 and 38] 

Annotation: — (’44-Com.) C. P. C., S. 9, N. 50. 

(b) Chota Nagpur Tenancy Act (6 [VI] of 1908), 
S. 258 — Suit — Object to vary Deputy Commissioner’s 
decision — Object how to be judged — On facts 
suit held not barred by section. 

What is int. nded by the first part of S. 253 is to bar 
suits whose objoft is to vary the decision of the Deputy 
Commissioner and the word "indin ctly” must bo con- 
strued in tbe light of this intention. In order to judge 
whether the object of the subsequent suit in a civil Court 
is to vary the decision of tbe Deputy Commissioner, the 
substance and scope of the actual decision of the Deputy 
Commissioner must be carefully ascertained and then 
comiKired with the eub-stantml scope and object of tho 
suit; 23 A. I. R. 1936 Pat. 611, Ref. (Paras 9 & 10] 

Where tbe Deputy Commissioner on an application 
under old sub s. (4) of S. 46 refused to order tho eject- 
ment of the transferee of a zerpeshgi lease on tbe gi'ound 
that the application had been made to him after tho 
period of tbreo years mentioned in that sub-section and 
subsequently the rayat instituted a suit in the civil 
Court for a declaration of his title and ejectment of the 
transferee: 

Beld that the first part of S. 258 did not operate to 
bar the suit, inasmuch as the substance and scope of 
the decision of the Deputy Commissioner being quite 
difierent from the substance and scope demanded from 
tho civil Court, the decision of tbe civil Court would 
not vary, modify or set aside the Deputy Commis- 
sioner’s decision. [Paros 12 and 13] 

(c) Chota Nagpur Tenancy Act (6 [VI] of 1908), 
S. 46 (4) before amendment of 1938 — Applicabi- 
lity to invalid transfer. 

The old S. 46 (4) has no application to the cose of any 
invalid transfer. The words in the sub-section "a rayat 
has, under this section, transferred his right” can only 
be properly construed ns roterring to a transfer authori- 
Ecd by tho section and not to a transfer prohibited by 
the section. [I’ara 19] 

(d) Chota Nagpur Tenancy Act (6 [VI] of 1908), 
S. 258 — Civil suit lor declaration of rayat’s title and 
ejectment of transferee — Suit filed after expiry of 
tbreeyears mentioned in old S. 46^(4) — Maintainabil- 
ity of suit — Chota Nagpur Tenancy Act (6 [VI] of 
1908), S. 46 (4) (before amendment of 1938) and Ss. 
139 and 139A. 

Where a suit for declaration of a rayat’s title and 
ejectment of the transferee is filed in a civil Court a’ter 
the period of three years mentioned in the old S. 46 (4) 
bft.o elapsed and therefore, tbe Deputy Commissioner 
can no longer entertain any application thereunder. 


1948 P/7 & 8 
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the Deputy Couimiasioncv canuot be said to be com- 
petent to try the suit within the nicanin*? of S 11, 
Civil P. C., inasmuch os the openinR*word3 of S.46 (4), 

“At any time portion thoveot’ can properly 

bo xinderstood as nfTpcling tho jurisdiction of 
iho Deputy Commissioner to hear tho application 
therein authorised and not as merely impos ng a 
limit of time and. ther -fore, the suit is not barred either 
by S. 2/58 or by bs. 139 and 139A : 13 A. I. R. 1920 
Pat. 403, atid dinting. [Paras 15 and 28] 

(e) Chota Nagpur Tenancy Act (6 [VI] of 1908), 
Ss. 139 and 139A — Scope — S. 139A designed to 
fill lacuna in S. 139. 

Tho 6rst part of S. 130A is des-gned to fill the 
lacuna in S. 139 that though a civil Court might bo 
debarred from toking cognizance of an application in 
respect of Nvh ch jurisdict on was conferred by tho Act 
on the Deputy Commihs-oner, it would not bo debarr- 
ed from taking cogn'zanco of a suit c>nccrn ng tho 
same Hubject-matter. Thcrefoio, apart from the reme- 
dial distinction between “a suit” and ‘an appl cat on’, 
tho scopes of Ss 139 and 139A in relat'on to the jur- 
iad ction conferred upon the Deputy Cominiss oner by 
the old S. 4G (4) are the same and the “matter” exclu- 
ded by way of suit from the jurisdiction of tho civil 
Courts under S. 139A is tho same as what is excluded 
therefrom by way of application under S. 139. 

[Paras 24 and 25] 

Cases referred '. — 

1. (’361-15 Pat. 229 : 23 A. I. R. 1936 Pat. 611 : 166 
I. C 86. Gobavdban Sahu v. Lalmohan Kharwar. 

2. (’27) 6 Pat. 69 ; 13 A. I. R. 1926 Pat 403 : 97 I. C. 
175, Madhab Poddar v. Lall Singh Bhuinji. 

Bay Paras Nath — for Apix;Uant. 

G. N. ilukJurJb — foe Respondents. 

Bennett J. — This is an appeal against the 
decision of the Subordinate Judge of Ranchi 
reversing a decision of tho Additiouiil Munsif at 
Gumla in a suit in 'n'hich the plaintiffs, the res- 
pondents to this appeal, claimed a declaration 
of title and ejectment of the defendant from 
certain lands of which they claimed to be the 
owners as heirs of their deceased uncle, Nanda 
XJraon. 

[21 It appears that in 1928 Nanda Uraon 
granted a five year zerpesbgi lease to one Baraik 
Ananb Rai who later assigned the benefit of the 
zori>e3hgi to the defendant and in the 1935 record- 
of-rights the defendant was recorded as being 
in possession of the disputed land. 

[3] The plaintiffs’ aise was that their uncle, 
Nanda Uraon, had left tho village some time 
about tho year 1933 and had gone away to Bhu- 
tan, leaving the land in question in their custody 
and that Nanda Uraon had died in Bhutan 
without leaving any male issue. In para 4 
of their plaint they alleged that it was clear 
from the khatian that tho defendant had obtained 
Ijossession of the laud under the five year zer- 
peshgi lease of 1928. In para 6 they alleged that 
the defendant had been in possession for more 
than five years and that for 15 years ho had 
been appropriating the produce of the land and 
bad by this means realised the zerpesbgi money 
several times over. They further alleged that 


the defendant was not, in any event, entitled to 
remain in possession of the land for over five 
years and that the plaintiffs were, therefore, en- 
titled to recover khas iwssession. The plaintiffs 
also stated that they had filed a petition before 
the Deputy Commissioner under s. 4G, Chota 
Nagpur Tenancy Act. and that tho Subdivisional 
Officer of Gumla, exercising tho powers of a. De- 
puty Commissioner rejected that petition on the 
ground that the i^eriod of three j'ears mentioned 
in tho old S. 46 (d) of the Act had elapsed and 
tliat they, the plaintiffs, were not entitled to the 
benefit of the provisions of tho new S. 46 (5) of 
the Act, and referred the parties to tho Civil 
Court. 

[4] Tho defendant denied the plaintiffs’ title 
and contended that the suit was time barred, 
alternatively that tho plaintiffs were not entitled 
to iX)ssession of the land witliout imying the 
zeri)cshgi money of Rs 400 and also that, in any 
event, the Civil Courts had no jurisdiction to 
entertain tho suit. 

[ial Tho Courts belo^t’ have aiTived at concoi’- 
rent findings on tho question of title and I can 
find no sufficient rea.son to differ therefrom. There 
was no evidence other than that of D. \v. 2 be- 
fore tho learned IMunsif that Nanda Uraon ever 
had a son P. \v. 1, one of the plaintiffs, stated 
that when ho left the village Nanda Uraon had 
only three daughters. Tho learned Munsift', for 
sufficient reason , d isbeliovcd D. w 2. It was ad- 
mitted that in the case of Uraon families, 
females have no right of inheritance. It follows 
that the plaintiffs were pnma facie tho heirs 
of Nanda Uraon and that the defendant did not 
di^harge the burden upon him of disproving 
that prima facie inference. 

[51 The next point that was raised in the 
appeal was that, in any event, the suit was 
barred by limitation in that more than twelve 
years hod elapsed since the execution of the zer- 
peshgi and it was suggested that that zeri:)e8hgi 
transaction was nullified by the provisions of the 
then S. 46 ( 1 ), Chota Nagpur Tenancy Act, and 
that time began to run against the plaintiffs’ 
predecessor-in-title immediately upon tho exe- 
cution thereof and the consequent adverse 
possession of the transferee. For some reason, 
which has not been explained, the original deed 
of the zerpesbgi was not put in evidence by 
either side and all we have about it is the des- 
cription contained in the decision of the Sub- 
divisional Officer, Gumla, to the effect that it 
was a lease for five years. In the absence of any 
evidence that the zerpesbgi lease contained a 
clause entitling the zerpesbgidar to remain in 
possession after the expiration of the five year 
period of the lease, there is nothing to show 
that this transfer by way of zerpesbgi lease was» 
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in fact, invalidated by the provisions of the old 
8 . 46 (l) of theChota Nagpur Tenancy Act, Tvhich 
were in force in 1928. So far as the evidence 
goes, therefore, the zerpeshgi lease was a valid 
lease for a period of five years and the posses- 
sion of the defendant and his predecessor-in- 
title did not become adverse to the plaintiffs or 
their predecessor-in-title until 1933. It follows 
that the appellant has not discharged the burden 
of the proof upon him of showing twelve years’ 
adverse possession prior to the date of the insti- 
tution of the suit on 18-3-1943. 

(6J It was ne^t condended by Mr. Bay Paras 
Nath, whose ability in the elucidation of some 
of the difficult points hereafter dealt with has 
been of considerable assistance to the Court, is 
that the suit was barred under the provisions of 
S. 258, Chota Nagpur Tenancy Act, by the deci- 
Sion of the Deputy Commissioner on the appli- 
cation to him under the old s. 46 (4). 

[7i In considering the alleged bar to the 
jurisdiction of this Court both under S. 258 
above-mentioned and under ss. 189 and 139A, 
Chota Nagpur Tenancy Act, hereafter mention- 
ed, we have to bear in mind that the Civil Pro- 
cedure Code confers jurisdiction upon the civil 
Courts to hear and determine all civil suits. The 
right of every individual to have his suit deter- 
mined by the ordinary Courts is an inherent 
part of the rule of the law and is, therefore, one 
of the fundamental liberties of the subject. 
When, therefore, the Legislature takes away 
that right, it is to be presumed that it does not 
intend to do so to any greater extent than the 
effect of the words used and the apparent object 
of the particular enactment necessarily require. 

[8] In 8 258, Chota Nagpur Tenancy Act, there 
are, for our purpose, two separate and distinct 
provisions which affect the jurisdiction of the 
civil Courts. They are: 

(a) the prov^on that— 

“Mo suit shall be entertained in any Court to vary, 
modify or set aside, either directly or indirectly, any 
deoision, order or decree of any Deputy Commissioner or 
Bcveane Officer in suit, application or proceeding nnder 
.... S. 46 eub-s. (4|. . . except on the ground of fraud 
or want of jarisdiotion'* 

and (b) the provision that — 

“every such decis'on, order or decree of any Deputy 
Commissioner or Bevenue Officer shall have the force 
and efieot of a decree of the civil Court in a suit between 
the partlee *’ 

Whilst the effects of these two provisions overlap 
to a great extent, they are quite distinct from 
each other and require separate consideration. 

[9] In regard to the provision under (a) above, 
the plain wording thereof indicates clearly that 
what is intended is to bar suite whose 
object is **to vary .... the decision .... of any 
Deputy CommiBsioner. . . • aud the word ‘'in- 
directly'’ must be construed in the light of this 


intention. Where the whole effect aimed at in 
the suit will be “to vary .... the decision . . . . 
of the Deputy Commissioner . . . that willor- 
dinarily be taken as its indirect object even 
though it be not so expressed in the plaint, and 
such a suit will bo barred but whore the main 
object of the suit is otherwise than “to vary . . . . 
the decision of the Deputy Commissioner. . 
. ”, the mere fact that the suit, if decreed, will 
incidentally vary the effect of the decision will 
not suffice to bar the suit. In this connection I 
would quote the following extract from the judg- 
ment of Fazl Ali. J. (as he then was) in 15 pat. 
009' 

"there is nothing in S 258 of the Act to bar a suit lor 
declaration of title and possess’on and other reliefs, 
which the Revenue Officer could not grant though it 
may be to some extent to vary, modify, or even indire- 
ctly set odide a decision or decree of a Deputy Commi.s- 
sioner." 

[ 10 ] In order to judge whether the object of 
the subsequent suitin a civil Court is “tovary. . . 
. the decision. ... of the Deputy Commissioner 
. . the substance and scope of the actual 
decision of the Deputy Commissioner must be 
carefully ascertained and then compared with 
the substantial scope and object of the suit. 

[Ill Thus, if following a transfer validated by 
sub-sections ( 2 ), (S) or ( 4 ) of the present S 4G, 
Chota Nagpur Tenancy Act , a rayat, after the 
expiration of the period of transfer, applies to tho 
Deputy Commissioner under tlio present S. 40 
( 5 ), Chota Nagpur Tenancy Act, for ejectment 
of the transferee and the Deputy Commissioner 
after bearing the parties on the points at issue, 
namely, the fact that the applicant is or is not 
tho rayat, the fact that the transfer is or is not 
valid and the fact that the application has or has 
not been made within the x^^riod prescribed by 
the sub-section, orders tho ejectment ofthetrans- 
feree then, since the period of limitation pro- 
scribed by the present sub-s. (6) of s. 46, Chota 
Nagpur Tenancy Act, is the same as that pre- 
scribed by the general law of limitation , the sub- 
stance and scope of his decision is the same as 
would be the sul^tance and scope of a civil 
Court in a suit in which thQ rayat claims a de- 
claration of his title as such and of the validity 
and subsequent expiration of the transfer aud 
also the ejectment of the transferee, and it follows 
that such a suit will thereafter be barred by the 
decision of the Deputy Commissioner. 

[ 12 I But, if the Deputy Commissioner on an 
application under the old sub-s. (4) of S. 46, 
Chota Nagx>uE Tenancy Act refused to order 
the ejectment of the transferee on the ground 
that the application has been made to him after 
the period of three years mentioned in tho old 
aub-s. ( 4 ) of 8. 46 his decision will not under, 
8. 258, C^ota Nagpur Tenancy Act., bar a subse- 
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quentsuit in the civil Court for a declaration 
of the rayat's title and ejectment of the transferee, 
because the substance and scope of his decision 
■^'ill le quite dilierentto that demanded from 
the civil Court and the decision of the civil Court 
will not, therefore, vary, modify or set aside the 
Deputy Commissioner's decision, though of course, 
in such a case it will be a matter for considera- 
tion whether in the particular circumstances the 
suit is or is not barred by some other provision of 
t!ie Chota Naginn- Tenancy Act. 

[I3j In my opinion, therefore, the first provi- 
sion of S. 258, Chota Nagpur Tenancy Act, does 
not operate to bar the present suit. 

[14j In regard to the second provision of S. 258, 
Chota Nagpur Tenancy Act, set out under (b) 
above, the eliect of this provision, for the pur- 
poses of tlie matter in issue in this appeal, is to 
bring into play the ordinary principles of tcs 
judicata as if the decision of the Deputy Commis- 
sioner were that of a civil Court. This provi- 
sion, in so far as it bars a suit in a Civil Court 
founded up>on substantially the same cause of 
action as that relied upon in the proceedings be- 
fore the Deputy Commissioner, largely overlaps 
the first provision in S. 258, Chota Nagpur Tenancy 
Act, but it goes further and has the effect of 
barring the trial in the civil Court of any issue 
which was or which might and ought to have been 
raised in the proceeding before the Deputy 
Commissioner: provided, of course, that such 
issue in the civil Court arises in a suit which the 
Deputy Commissioner was competent to try. 

[ 16 J The question whether this second provi- 
sion of s. 268, Chota Nagpur Tenancy Act, opera- 
tes to bar the present suit depends, therefore, 
upon whether the Deputy Commissioner had the 
jurisdiction to entertain tlie present suit. His 
jurisdiction, if any, must arise from the old S. 46, 
because the present S 46 (6) of the Act applies only 
to transfers made after the amendment of 1938 
came into force and though the old S. 46 (4) was 
repealed by the Amending Act of 1938, it remains 
in force for the purpose of enforcing any right or 
remedy granted thereunder by virtue of the pro- 
visions of s. 8, Bihar and Orissa General Clauses 
Act, 1917. But, whatever may be the true con- 
struction of the old s. 46 ( 4 ), it is perfectly clear 
that in 1942 the i^eriod of three years mentioned in 
that sub-section had elapsed and that the Deputy 
Commissioner could no longer entertain any ap- 
plication thereunder. In those circumstances, it 
is impossible, in my opinion, to say that in 1942 
the Deputy Commissioner was competent to try 
the present suit within the meaning of s. 11 , 
Civil P. C., unless the opening words of the old 
S. 46 ( 4 ) can properly be understood, not as 
affecting the jurisdiction of the Deputy Commis- 
sioner to hear the application therein authorised. 


but as imposing merely a limit of time and de- 
monstrating an intention on the part of the 
Legislature to limit the enforcement of the pro- 
hibition of transfers contained in the old S. 46 
( 1 ), Chota Nagpur Tenancy Act, to cases where 
the transferor applied for relief under sub-s. (4) 
thereof. This latter question also arises in relation 
to the bar created by Ss. 139 and 139A, Chota 
Nagpur Tenancy Act. 

[IG] I turn, therefore, to the alleged bar to the 
present suit under Ss 139 andl39A, Chota Nagpur 
Tenancy Act which constitutes the real substan- 
tive point in the appeal. The appellant relied 
upon the decision of a Division Bench of this 
Court in G pat. G9^ which appears to be the only 
direct authority on the point raised before us 
and where it was held that: 

“No suit for the ejectment of an under-tenant by his 
immedcate landlord lies in the civil Court underS. 139A 
read with S. 46 (4), Chota Nagpur Tenancy Act, 
1908.“ 

I have read and re-read the record of this case 
and it is to my mind x>6rfectly clear that the 
learned Judges who decided that case never bad 
in mind and never purix>rted to decide the qu^ 
tion that arises here, namely, whether the juris- 
diction of this Court is ousted by ss. 139 and 139At 
Chota Nagpur Tenancy Act, although at the date 
of the institution of the suit, it was not open to 
the plaintiff to have recourse to the Deputy 
Commissioner under the old s. 46 ( 4 ). Chota 
Nagpur Tenancy Act. Adam! J. in the course of 
his judgment stated: 

“Before us the only po’nt taken is that the suit was 
in fact not maintainable by the civil Coart; it sbouJcl 
have been instituted in the Court of the Deputy Com- 
missioner. It is true that there is no specific sect'on in 
the Chota Nagpur Tanancy Act providing for the eject- 
ment of an under-tenant, though there are provis ona 
for the ejectment of occupancy raiyats and non-occu- 
pancy raiyat. There is, however, a provision, namely, 
S. 46, Bub-s. (4), which allows a tenant to approach the 
Deputy Commissioner with an application to eject an 
under-tenant at any time with>n three years after the 
expiration of the period for which the m'yat has trans- 
ferred his right in the bolding or any portion thereof. 
The section allows the Deputy Commissioner in bis 
discretion, on the application of a 'raiyat. to put the 
raiyat into possession of such holding or a portion 
thereof in the prescribed manner. It was open, therefore^ 
to the plaintifl in this ca.se to have appl ed to the 
Deputy Commissioner to take action under S. 46, sub- 
8. (4).“ 

I do not think that his Lordship could poa- 
sibly have used this language if be bad in 
mind any possibility that at the date of the insti- 
tution of that suit it was not open to the plain- 
tiff in that suit to obtain relief from the Deputy 
Commissioner. There is no mention throngbont 
the report of any question as to the lapse of the 
three year period. Moreover, the permanent leases 
there in question were granted in 1894 and 1897 
respectively and, so far as I have been able to 
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ascertain, were (not?) invalidated by any legis- Tenancy Act, hia only moans of obtaining tlio 


lation prior to the Chota Nagpur Tenancy Act 
(Amendment) Act, 1903. They were certainly not 
invalidated by S. 5 of that Act nor by s. 4G(l), 
Chota Nagpur Tenancy Act, 1903, neither of which 
had any retrospective effect, and, on the face of 
■the report it is difficult to understand what re- 
*course it was that the plaintiffs in that suit in 
*fact had to the Deputy Commissioner. 

Cl7l In my opinion, therefore, the decision in 
6 pat 69^ is not binding upon us for the pur- 
poses of the point raised in this appeal. 

[ 18 ] It api)ears from the decision of the Deputy 
Commissioner that the zerpeshgi in question was 
a lease for five years. If that was a valid lease, 
then in 1933 at the expiration of the lease, the 
plaintiffs* predecessor-in-title coiild at any time 
during the following three years have applied to 
the Deputy Commissioner for an order of eject- 
ment under the old S. 46 (4). 

[19] We do not have to consider the possible 
alternative in which the zerpeshgi lease was in- 
valid by reason of some clause therein entitling 
the tenant to retain possession after the expir- 
ation of ihe five years, because, firstly in that 
hypothesis this suit is, in any event, time-barred 
and secondly because I cannot read the old S. 46 
(4), Chota Nagpur Tenancy Act, as having any pos- 
sible application to the case of any invalid trans- 
fer. That sub-section falls to be read with the 
operative part of sub-s. (l) of old S. 46 as 
follows: 

*'46.(l)Ko transfer by a rayat of his right in his hold- 
ing or any portion thereof — 

(a) by mortgage or lease, for any period, expressed or 
implied, which exceeds or might in any possible event 
exceed five years, or 

\b) by sale, gift, or any other contract or agreement, 
Aall be valid to any extent:. . . . 

(4)At any time within three years after the expiration 
of the period for which a rayat has, under this section, 
transferred his right in his holding or any portion 
thereof, the Deputy Commissioner may. in his discre- 
tion, on the application of the rayat, pot the rayat into 
possession of such holding or portion in the prescribed 
manner." 

The words in the sub-section "a rayat has, un- 
der this section, transferred his right” can only 
properly be construed as referring to a transfer 
authorised by the section and not to a transfer 
Iprohibited by the section. To hold otherwise would 
'be to deprive the rayat of his otherwise imme- 
diate right of recourse to the civil Ck)urt and 
postpone his remedy to the e3:piration of the 
transaction which the section forbids and this 
would, in any event, be absurd, since it would 
defeat the whole object of the legislature as de- 
monstrated by sub section (1). It follows, there- 
fore, that unl^ a rayat chose to add a claim in 
the alternative for a fair cent and so bring him- 
eelf within Bub-8.^(4A) of S. 139, Chota Nagpnr 


ejectment of a person whom he had let into pos- 
session of his holding under a transfer rendered 
invalid by S. 46 (4), Chota Nagpur Tenancy Act, 
was by suit in the civil (3ourt. This i)Osition is 
not without significance in relation to the true 
construction of the old S. 46 and Ss. 139 and 139 A, 
Chota Nagpur Tenancy Act. 

[ 20 ] The provision in S. 139(4) as to “suits and 
applications under this Act to eject any tenant 
of agricultural land” would not appear to have 
any application to the ejectment of a person let 
into possession under a valid lease, ns, at the 
expiration thereof, ho is no longer a tenant 

[21] The provision in S. 139(4) which envisages 
suits or applications “under the Act” to cancel 
any lease of agricultural land appears to refer 
solely to the provisions of s. 178 of the Act and to 
have no relevance for our purpose. 

[22] The relevant provisions of S. 139, Chota 
Nagpur Tenancy Act, therefore, for the purposes 

of this appeal are as follows: 

“J39. Tho following suits and applications shall be 
cognizable by the Deputy Commissioner, and shall be 
instituted and tried or heard under the provisions of 
this Act, and shall not bo cognizable in any other Court, 
except as otherwise provided in this Act, namely: 

V V 

(8) all suits and applications in respect of which jur- 
isdiction is conferred by this Act on the Deputy Com- 
missioner." 

[23] For our purposes therefore the operative 
parts of s. 139 may be correctly paraphrased as 
follows: No ’suit’ or ‘application’ in respect of 
which jurisdiction is conferred by this Act on 
the Deputy Commissioner shall be cognizable 
in any other Court. It is convenient immediate- 
ly to compare this provision with the provisions 

of S. 139 A which runs as follows: 

"Subject to the provis'ons of Chapter 12, no Court 
shall entertain any suit, concerning any matter in res- 
pect of which an appl’cation is cognizable by the De- 
puty Commissioner under S. 139, and the decision of 
the Deputy Commissioner on any such application 
shall, subject to the provisions of this Act relating to 
appeal, be final." 

[24] It appears at once that the first part of 
S. 189A is designed to fill the lacuna in s. 189 
that though a civil Court might be debarred 
from taking cognizance of an application in res- 
pect of which jurisdiction was conferred by the 
Act on the Deputy Commissioner, it would not 
be debarred from taking cognizance of a suit 
concerning the same subject-matter. Thus if 
S. 139A did not exist, a person though debarred 
from proceeding by way of a mere ‘application’ 
therefor in a civil Court, might nevertheless 
have been allowed to bring a ‘suit’ in a civil 
Court for the ejectment of a transferee on the 
same grounds and in the same circumstances as 
an ’application’ for that purpose might have 
been brought before the Deputy Commissioner. 
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[•25] It is clear, therefore, that, apart from 
the remedial distinction between "a suit” and 
"an application” the scoix-s of Ss. 139 and 139A 
in reiaiion to the jurisdiction conferred upon 
the Deputy Cominissioncr by the old S. 46 (-4), 
Chota Nagpur 'IVnaucy Act, are the same and 
"the matte r” excluded by way of suit from the 
jurisdiction of the civil Courts under S. 139A is 
the same as what is excluded therefrom by way 
of application under s. 139. 

C-26] In relation to the old s. IG (4), Chota 
Nagpur Tenancy Act. what is excluded from the 
jurisdiction of the civil Courts is the application 
in resjxict of which jurisdiction is thereby con- 
ferred upon the Deputy Commissioner, that is 
to say. the jurisdiction" at any time within 
three years after the expiration of the period for 
which a raiyat has, under this section, transfer- 
red his right in his holding or any portion there- 
of” to put the raiyat in ix)ssessii)n. It is not 
veiy easy on the face of this section to determine 
whether the ixjriod of three years therein men- 
tioned relates to the act of the Deputy Com- 
missioner of jjutting the raiyat in x^ossession or 
to the api^lication therefor by the raiyat, but 
happily this question, in tlio view which I have 
taken, i.s immaterial. 

[*27] hat we have to determine is whether 
the Legislature in the old s. 46 (4), Chota Nag- 
pur Tenancy Act, has placed the whole subject 
of the ejectment, at the instance of a raiyat, of 
a, transferee, after the expiration of a valid trans- 
fer within the jurisdiction of the Deputy Com- 
missioner and. having done so. has thereafter 
imposed a limitation ujx>u the raiyat’s right of 
action or whether it is only the ejectment of 
such a transferee within the i)Griod of three 
years from the expiration of a valid transfer 
that has been so placed within the Deputy Com- 
missioner's jurisdiction. In other words, does 
the opening phrase in the old S. 4G (4). Chota 
Nagpur Tenancy Act, “at any time within three 
years after the expiration of the period for 
■which a raiyat has, under this section, transfer- 
red his right in his holding or any portion there- 
of” go to the jurisdiction of the Deputy 
Oommissionor or not. 

[ 28 ] In my opinion, this opening phrase in 
the old S. 46 ( 4 ), Chota Nagpur Tenancy Act, 
must be construed as going to the jurisdiction 
of the Deputy Commissioner for the following 
reasons: 

( 1 ) The sub-section starts off with the provi- 
sion as to time and the words used therefor 
are quite inapt to describe a prior conferring of 
jurisdiction followed by a limitation of the right 
of action conferred by the old S. 46 (1). 

( 2 ) In the absence of the old S. 46 ( 4 ), Chota 
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Nagimr Tenancy Act, the old s. 46 (l) would 
have entitled the raiyat to go to the civil Court 
and obtain the ejectment of the transferee at 
any time within tw’elve years after the expira- 
tion of the transaction, if it was a valid transac- 
tion Having regard to the considerations above 
set out 'u'hich, in my opinion, are always applic- 
able to the construction of any provision by 
■u-'hich the Legislature purports to restrict the 
jurisdiction of the civil Courts, there is, I think, 
provided that the ‘N^’ords used are capable of 
construction in that sense, a presumption that 
the Legislature in allowing the raiyat the more 
summary and simple remedy by way of appli- 
cation to the Deputy Commissioner during the 
period of three years in question, did not intend 
to debar him of his right of recourse to the civil 
Courts during the remaining nine years which 
would otherwise have been open to him. 

(3) As I liave already stated, the old S. 46 

( 4 ) did not apply to invalid transfers and. 
therefore nothing in the Chota Nagpur Tenancy 
Act operated to debar the raiyat from putting 
the right of action conferied upon him by the 
old s 46 ( 1 ), following such an invalid transfer 
into suit in the civil Courts. It would be really 
extm-ordinary if the Legislature in those cir- 
cumstances had decided to deprive a raiyat of 
his similar right of recourse in relation to a 
valid transfer The whole of chap. 8, Chota 
Nagpur Tenancy Act, if not indeed the whole 
Act, is intended to benefit raiyats and not to 
prejudice them. The Legislature understandably 
benefited a raiyat who had entered into a valid 
transfer of his holding by giving him a special, 
simple and summary remedy to obtain re-posaes- 
sion of his holding at the expiration of the trans- 
fer. It would be quite inconsistent with the 
Legislature 3 intention to benefit the raiyat to 
suppose that it thereafter intended to deprive 
him of the rights already conferred upon him by 
the old s. 4G (1). 

[29, For these reasons 1 am of opinion that 
the appeal should be dismissed with costs. 

[SOJ I ought to mention in conclusion that this 
appeal came, in the first instance, before Shearer 
J. who referred it to a larger Bench on the 
ground that it raised the question of law as to 
whether the possession of the defendants, which 
was admittedly originally taken with the permis- 
sion of Nanda Uraon, became immediately ad- 
verse to him or only became so adverse on a 
demand for possession from Nanda Uraon. Hav- 
ing regard, however, to the fact, as already men- 
tioned, that the defendants failed, in any event, 
to prove that the}' were in adverse poase^on for 
more than twelve years prior to the institution 
of the suit, we were of opinion that this actuad 
point of law did not arise althou^, in the result. 
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other points of law of equal difficulty have in barred by limitation. Section 46 (5) of t^e Act, as 
fact arisen. after the amendment of 1938, allows 

t3l] Beevor J I was at first doubtful whe- a period of 12 years for an application to the 

ther the suit, out of which this appeal arises, was Deputy Commissioner, but that section will apply 
maintainable in the civil Court, but I am now only to transfers made subsequent to the nmond- 


satisfied that the conclusion reached by my learn- 
ed brother is correct I should, however, like to 
set out shortly my own reasons for accepting this 
conclusion. 

[82) The section to which my learned brother 
has referred as the old s, 46 (4)i Chota Nagpur 
Tenancy Act, is the section in the form in 
which it stood from 1924 to 1938 and that was 
the section in force in 1928 at the date of the 
transfer now in question and continued in force 
until beyond three years from the expiry of the 
five year period of the sei'peshgi cicated by the 
transfer. Although that section was repealed in 
1938 and a new s. 46 substituted for it, the effect 
of 8. 8 of the Bihar and Orissa General Clauses Act, 
1917, was to maintain the rights and liabilities 
which had accrued under that section and also 
the remedi^ for enforciug such rights. It follows, 
therefore, that the validity of the transfer in 
question is governed by that old s. 46, Chota 
Nagpur Tenancy Act, and any rights in respect 
of the transfer which were created by that section 
would be unaffected by its repeal in 1938. 

[83] As my learned brother has ixsinted out, 
there is notliing in the pleadings or the evidence 
in this cose to show that the transfer in question 
was for a period which exceeded or might in any 
possible event exceed five years. It must, there- 
fore. be taken that the transfer was a valid trans- 
fer for the period of . five years Section 46 (4), 
therefore, gave the raiyat, the transferor, a right 
to apply to the Deputy Commissioner within 
three years from the expiry of that five year 
period to recover pos^ssion. At present I see no 
reason to doubt the view of my learned brother 
that the old S. 46 (4) did not apply in the case of 
an invalid transfer, but for the purposes of this 
appeal it is unnecessary to make any decision on 
the point. I agree with the finding of my learned 
brother that the plaintiffs are the heirs of Nanda 
Uraon and S. 6 (1), Chota Nagpur Tenancy Act, 
defining the word *Waiyat” specifically provides 
that it shall include the successors-in-intorcst of 
the person who originally acquires such a right. 
Therefore, after the death of Nanda Croon, the 
plaintiffs had the right to make that application 
under B. 46 (4), Chota Nagpur Tenancy Act, pro- 
vided it was made within the time allowed. 

[84) Actually no application was made within 
the period of throe years from 1933 in which year 
the five year period of the transfer expired, and 
although tiie plaintiffs did present at a later date 
a petitkm purporting to be under B. 46 (4) it was 
dghtly rejected by the Revenue Officer as being 


ment. 

L35) Section 139 of the Act, so far as it is mate- 
rial to the present appeal, runs as follows: 

“The following suits and applications shall be cogni- 
zable by tho Deputy Commissioner, and shall be insti- 
tuted and tried or heard under the provisions of this 
Act. and shall not be cognizable in any other Court, ex- 
cept 06 otherwise provided in this Act, numaly; 

(4) nil suits and applications under this Act, to eject 
any tenant of agricultural land or to cancel any lease of 
agricultural land; ^ ^ 

(8) all suits and applications in respect of which juris- 
diction is conferred by this Act, on the Deputy Oom- 
missioner; and 

Provided that the Deputy Commissioner may, subject 
to such rules as may be made in this behalf under 
S. 264, transfer any particular suit or application or 
any class of suits or applications cognizable by him 
under this section to a competent Civil Court for trial “ 

[36J No form of suit is provided under the 
Act to eject an imder-raiyat, and oven if the 
zeri)e3hgi in question was “a lease” for five 
years, it is not shown that the defendants were 
tenants after 1938. Therefore, cl. (4) of this sec- 
tion has no application to the facts of the pre- 
sent case. Clause (8) however, will apply so far os 
an application under S 46 (4) by the raiyat to 
recover possession from the defendants is con- 
cerned. This section, how’ever, would not bar the 
institution in Civil Court of a suit in respect of 
the matter in respect of which the Act merely 
provides for an application before the Deputy 
Commissioner It seems that it was for this very 
reason that S. 189A was introduced into the Act 
by the amendment of 1920. That section runs os 
follows: 

“Subject to the provisions o£ Chapter 12, no Court 
shall entertain any su t, concerning any matter in res- 
pect of which an appl'oat-on is cognizable by the 
Deputy Commissioner under S. 139, and the dec>eioa 
of the Deputy Commissioner on any euch application 
shall, subject to the provisions of this Act relating to 
appeal, be final.’* 

187 i Now for three years after some date in 
1933 an application under 8. 46 (4) by the ra/yat 
to recover possesion of the property transferred 
by the zerpeshgi of 1928 was cognizable by the 
Deputy Commissioner, but the old 8. 46 (4) 
shows clearly that after that period no such ap- 
plication was cognizable by him. There is no 
doubt that if the present suit is maintainable in 
the Civil Court, the period of limitation for sudi 
a suit will be 12 years from 1933. The question 
for decision really seenw to be whether the wrods 
'*is cognizable'Mn s 1S9A meant *‘i8 cognizable 
at any time” or “is cognizable at the date when 
the suit is filed.** 


t 
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[3S] I -was at first mcliued to the view that in 
the absence of any restrictive words in the sec- 
tion itself the former interpretation should be 
accepted, but I am now satisfied that this is 
wrong. My reasons for this conclusion are two- 
fold- My first reason is that the Legislature is 
not to be i>resume(l to have excluded the juris- 
diction of the Civil Courts in any matter unless 
there is a clear statutory provision excluding 
such jurisdiction, and any statutory provision 
which excludes the jurisdiction of the Civil Court 
is to be construed strictly and should not be 
understood ns excluding such jurisdiction in any 
case whicli is not clearly covered by the word, 
ing of tliat statutory provision. 

[39] i\fy second reason is that if S. 139A is 
restricted to cases in which an application is 
cognizable by the Deputy Commissioner at the 
date of suit, this interpretation not only seems 
to fit in with an intelligible scheme for distribu- 
tion of functions between the Deputy Commis- 
sioner and the Civil Courts but also seems to fit 
in with the wording of s. 258 of the Act. In order 
to explain this reason I must deal with the 
matter in somewhat greater detail. It seems 
quite reasonable to think that the Legislature 
miglit allow the ratyat to proceed by the sum- 
mary remedy by way of an application to the 
Deputy Commissioner provided he makes his 
application within three years; whereas, if he 
delays the matter, he will have to adopt the 
more expensive and usually slower remedy pro- 
vided by a suit. 

[40} My learned brother has set out the two 
sep irate provisions embodied in s. 258 of Chota 
Nagpur Tenancy Act and has iwinted out that 
they are quite distinct from each other. I agree 
with him for the reasons which he has given in 
holding that the first provision of s. 253 does 
not bar the present suit and it is only necessary 
for me in the present connection to consider the 
second of those provisions. This is the provision 
which applies to S. 46, sub-s. ( 4 ) among other 
. sections of the Act; “every such decision, order 
or decree of any Deputy Commissioner or Re- 
venue Ollicer shall have the force and effect of 
a decree of the Civil Court in a suit between the 
parties. If the view is accepted that S. 1S9A ap- 
plies only so long as an application to the Deputy 
Commissioner is stiU cognizable by him, then 
the effect of this provision embodied in S. 258 is 
quite easy to undoi-stand, namely, that if the 
raiyal avails himself of the summary remedy 
provided by S. 46 (4), then the result of this ap- 
plication will be exactly the same a.s if there 
l^ad been no provision for such a summary re- 
medy and he had proceeded by way of a suit in 
the Civil Court. If, however, S. 139A is constru- 
ed os meaning that no Civil Court shall enter. 
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tain a suit concerning any matter in respect of 
which an application was at some date cogniz- 
able by the Deputy Commissioner, then I should 
find it difficult to attribute any definite meaning 
to this provision of S 258. 

l4l) As regards the decision in 6 pat. 69,^1 
agree with my learned brother in finding con- 
siderable difficulty in discovering on what basis 
it could be held tliat any application under S. 46 
( 4 ) was at any time open to the plaintiff of the 
suit then in question. It seems to me clear, how- 
ever, that that case did not decide any propiosi- 
tion of law regarding the circumstances in which 
an application would lie under S. 46 ( 4 ) to th 
Deputy Commissioner. The decision proceeded 
on the basis that as a matter of fact such an ap- 
plication did lie in that case, and then it pro- 
ceeded to lay down and apply the legal principle 
that where such an application lay to the Deputy 
Commissioner, the suit in the Civil Court was 
barred by s 139A. That proposition is in no way 
inconsistent with the decision at which we have 
arrived. 

[42) For these reasons I agree that this ap- 
peal should be dismissed with costs. 

V.R. Appeal dismissed. 


A. I. R. (35) 1948 Patna 86 [C. N. 20.] 

Meredith J. 

Saiikhi Gope and others — Petitioners v. 
XJehit Rai — Opposite Party . 

Criminal Revn. No. 185 of 1947, Decided on 
8-4-1947. from order of Addl. Sessions Judge, 2sd 
Court. Patna. D/- 20 12 1946. 

(a) Penal Code (1860), S. 499, Exception (9) — 
Qualified privilege — Advocate and parties to judi- 
cial proceedings — Applicability of English law. 

The liability of an advocate charged with defama- 
tion in respect of words spoken pr written in the per- 
formance of his professional duty or of parties in 
respect of words spoken during jud-cial proceedings 
depends on the provisions of 8. 499 Penal Code and the 
Court w'll presume good faith, unless there is cogent 
proof to the contrary for which further investigation to 
see whether there is bad faith would be necessary. The 
privilege is not absolute but qualified. The common 
law of England under which an advocate can claim 
an absolute privilege for words uttered in the course of 
bis professional duty is not applicable to India: 36 Mad. 
216. Apyroved hut not followed’, 13 A. I. R. 1926 Pot. 
499. Folloived in principle of stare deexfais’. 11 Beng 
D. B. 35l (P. C.). 13 A. I. R. 1926 Mad. 906 (F-B.) 
and 8 A. I. R. 1921 Col. 1 (S.B.), Ref. [Para 8} 

(b) Penal Code (1860), S. 499 — Complaint under, 
for alleged defamatory questions asked during 
judicial proceedings held premature. 

Where a person was complained against under S. 499 
for questions asked by him in cross-examination thro- 
ugh his couDsci. during criminal proceedings which 
were still pending and the Court had not expressed 
any opinion regarding witnesses in question and 
tbe Court had not considered the questions put in 
cross-examination improper or irrelevant and the 
actual questions put by the counsel were not available 
except the answers to them by the witnesses: 




Patna 57 


Baukhi Gope V. UcHlT Eai (Meredith J.) 


Beld that tho ooraplaint was premature. [Para 5] 
(c) Penal Code (I860), S. 499 — Judicial procee- 
dings — Counsel putting alleged defamatory ques- 
tions in cross.exainination — > Party, if can be char- 
ged for defamation. 

Where a party to a judicial proceeding is charged 
under S. 499 for the alleged defamatory questions put 
by hisoonnsel in cross-examination, ii is not p >ssible to as- 
sume that the ques'ions were put upon definite instruc- 
tions. It would have t') be proved, and having regard to 
S. 126. Evidence Act it could not possibly be proved unless 
with the olient’s express consent which in the circum- 
stances he would hardly be Jikel 5 to accord. Consequent- 
ly no one could ever be prosecuted for defamation in 
regard to any iusiruct'ons which be might have given 
to his lawyer It is the lawyer’s business to dec'de 
whether he ooutd properly act upm the instructions, 
and whatever responsibility might ensue from acting 
upon those instructions would be his and no one else’s. 

[Para 7] 

Cases referred '. — 

1 . (’13) 86 Mad. 216 : 14 I. C. 659. 

2. (’73) 11 Beng. L. R. 821 : 3 Sar. 179 : 2 Suther 
647 (P. O.). 

3 . (’26) 49 Mad. 728 : 13 A. I. R. 1926 Mad. 906 : 
96 I. G 978 (F.B ). 

4. (’21) 48 Cal. 388 : 8 A. I.. B. 1921 Cal. 1 : 69 I. C. 
143 (S.B). 

5. (’27) 6 Pat. 224 : 18 A. I. B. 1926 Pat. 499 : 97 
I. G. 364. 

6. (’36) 1986 M. W. N. 460. 

« 

RajMskore Rrasad — for Petitioners. 

Ramakanf Varma — for Opposite Party. 

Order. — The four petitioners were accused 
in a criminal case. The opposite party was a pro- 
secution witness. During cross-examination by 
the petitioners’ lawyer the opposite party made 
these statements; is not a fact that Lochbu. 
man and all the prosecution witnesses of this case 
are members of a gang of thieves stealing Moka- 
man Ghat railway goods” and “It is not a fact 
that this case has been concocted against the 
accused as these accused were instrumental in 
reporting to the Superintendent of Police about 
the fonnatiou of a gang of thieves by us.” 

[2] After this, but while tiie criminal case was 
still pending, the opposite party filed a petition 
of complaint in the Court of the Subdivisional 
Officer, Barh, for prosecuting the petitioners for 
defamation under s. 600 , Penal Ck)de. The 
Magistrate dismissed the complaint, holding that 
it could not be argued that these statements bod 
been made simply to defame, and they were pri- 
vileged under exception 9 of S. 499, Penal Code. 
A petition was then made in the Ck>urt of Ses- 
sions. and the Additional Sessions Judge, Patna, 
allowed the application and directed further in- 
quiry into the case. The present application is 
directed against this order for further inquiry. 

[8} The question whether statements made by 
parties to judicial proceedings or their advo- 
cates are abrolutely privileged as in Eng lish law,or 
enjoy only a qualified privilege if made in good 
faith under 8. 499. Penal Code, is one a^ut which 
there hfbs been considerable difference of opinion. 


A Full Bench of tho Madras High Court 
in In re, P. Venkata Reddy 36 Mad. 21 g‘ 
held that the exceptions in S 49J were 
not exhaustive, and did not exclude the applica- 
tion of the English common law rule for absolute 
privilege to judicial proceedings in this country. 
That is the opinion 1 should like to have adopted 
my?elf, because, in my opinion, where statements 
are made by parties or witnesses, or their law- 
yers they ought to have absolute freedom sub- 
ject to the protection which the Court is authori- 
sed to afford under S. 148, Evidence Act, or such 
as is afforded in the case of witnesses on oath 
by a prosecution for false evidence, as was point- 
ed out by the Privy Council in Baboo Ganesh 
Dutt Singh v. Mugneeram Chowdhry 11 Beng. 
Jj. R. 321.* If the Court does its duty no further 
protection should be necessary by way of a pro. 
secution for defamation, or civil suits for dama- 
ge. But I find myself concluded by authority. 
In Tiruvengada Mvdali v. Tripura Sundari 
Ammal 49 Mad. 728® the previous Full 
Bench decision in In re P. Venkate Reddy 
86 Mad. 216^ was dissented from, and in Satish 
Chandra Chakravarti v. Ram Doyal De 48 cal. 
888^ the whole position was examined, and a 
distinction was made between prosecution for 
defamation under S. 500 and suits for damages, 
and it was held that while in the latter case the 
English rule may be applied in accordance with 
the principles of equity and good conscience, in 
criminal prosecutions it is not possible to go out- 
side the exceptions specified in S 499 of the Code. 
The ninth exception is qualified only, and depends 
upon good faith. This decision in 48 Cal. 388* has 
b^n followed by a Division Bench of this Court 
in Nirsu Narayan Singh v. Emperor 6 pat 224,® 
where it w’as laid down that the liability of an 
advocate charged with defamation in respect of 
words spoken or written in the performance of 
his professional duty depends on the provisions 
of S. 499, Penal Code, and the Court will pre- 
sume go(^ faith, unless there is cogent proof to 
the contrary. The privilege is not absolute, but qua- 
lified The common law of England under which 
an advocate can claim an absolute privilege for 
words uttered in the course of bis professional 
duty is not apolicable to India. 

(41 As this decision is binding upon me I must 
hold that there is only qualified privilege, and 
the question of good faith is involved, and 
though good faith will be presumed, further 
investigation would be necessary to see if there 
was evidence of bad faith, but for other circums- 
tances to which I shall now refer and in view of 
which the decision of the learned Additional 
Sessions Judge can be by no means supported. 

[5] In the first place, the complaint was pre-{ 
mature, because the criminal case is still pend-' 
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ing and we do not yet know what view the 
Court will express with regard to the witnesses 
or witness in question. Presumably the Court did 
not think the questions put in cross-examination 
improper or irrelevant, or it would not have allow, 
cd tiit-m. In the second place the actual statements 
of the advocate are not before us. There is no- 
tli;ng to show what he said. We only have the 
answers and wo cannot be sure that the ques- 
tions might not have been put in such form that 
they could not in any event be regarded as de- 
famatory. 

[6] In the third place, there seems to be no- 
thing whatever to sliow that whatever questions 
were put were put upon deflnite instructions 
from the pc-titioners. The learned Additional 
Bessions Judge wants to presume that, but I am 
afraid that cannot be done. The defence lawyer 
might conceivably have based his cross-examina- 
tion uix>n some other materials in the CHse, or 
some statements of. other witnesses, and not on 
si->ecific instructions from his clients. 

17J Lastly, the jetitioners would not, in any 
event, be liable, and if any one woi*e liable for 
defamation it would be the lawyer. I have been 
referred to the notes in Ratanlal’s Pennl Code 
for a Madras case, CPalaniappa Chettiar v. Emp- 
eror] 1935 M. W. N. 460,“ which, according to the 
learned commentator, laid down that where the 
jiccused was charged with defamation because 
his vakil put a defamatory question to the com- 
plainant and the vakil gave evidence that he 
did 60 on the instruction of his client, the 
iMJCuscd, the instructions of the accused to his 
vakil were inadmissible under S. 120. Evidence 
Act and the accused was not guilty of defa- 
mation committed as it wei'e by proxy 
through the mouth of his vakil. Unfortunately, 
the decision is not obtainable in the library here, 
but the reasoning quoted seems to me sound. If 
the i)etitionei*s did anything it was only to make 
certain communications to their lawyer. Under 
s. 126 no lawyer shall at any time bo permitted, 
unless with his client’s express consent, to dis- 
close any communication made to him in the 
course, and for the purpose, of his employment 

1 03 such. I have said that it is not possible to 
assume that the questions were put upon de6. 
nite instructions. It would have to be proved, 
and having regard to S. 126 it could not possibly 
bo proved , unless with the client’s express con- 
sent which in the circumstances he would hardly 
bo likely to acr-ord. It follows from this that no 
[one could ever ho prosecuted for defama- 
tion. in regard to any instructions which he 
might have given to bis lawyer. It is the law> 
Iyer’s busineaa to decide whether he could pro- 
jperly act upon the instructions and whatever 
Iresponsibility might ensue from acting upon 


those instructions would be hie and no one oWfl. 
The present attempt to prosecute the petitioners 
was in the circumstances completely misconceiv- 
ed. The application succeeds, the rule is made 
absolute and the complaint against the petitioners 
will stand dismissed. 

R.G.D. Rule made absolute. 


A. I. R. (35) 1948 Patna 88 fC. N. 21.] 
Meredith and Bennett JJ. 


Guriitiarayan Das and others — Petitioners 
v. Emperor. 


Criminal Rovu. No. 527 of 1945, Decided on 
25-2-1946, from order of Sessions Judge, Gaya, 
D/- 6-2-1945. 

(a) Criminal P. C. (1698), S. 345 (S A)— Power under, 
when should be used. 

The jurisdiction allow a compromise in suitable 
cas' s in revision, even after the conviction, and dismissal 
of the appeal, is undoubtedly there. At the same t'me 
the occasions when tbo Court may properly allow a 
compromise and set aside c evictions at tbo stage of 
revision must be rare indeed. The exceptional power 
wb^ch has been emferred upon the High Court by 
sub-8. 5Ai of 8. 3-15 should not be used except in a case 
in which the record indicates that the parties made 
some attempt to compromise their differences whJo the 
matter was still before the trial Court and before the 
C lurt passed final orders in the case : 21 A. I. R. 1934 
Sind 122 and 26 A. I. B. 1930 Cal. 728, Bel. ot». 

[Para 5] 

[In this cose there was no attempt at compromise 
until after the accused had not only been convicted, 
but their appeal h,id been dismissed. However in view 
of the peculiar circumstances of the case i.e.,the parties 
had settled their dillerences and f^ur years had passed 
after the oCfcnces, and tbo compromise il allowed was 
likely to avoid further litigatlm, the application to 
compound the otiences liuder Ss. 325, 3'l4 and 823, 
Penal Code was allowed.] [Para 8} 

Annotation: — (’46-Com.) Cr. P. C., 8. 345, N. 16, 
Pt. 8. 

(b) Criminal P. C. (1898), S 345— Ss. 147 and 148, 
Penal Code — Oftences under, not compoundable. 

The offences under Ss 147 and 148, Penal Code are 
not compoundable at all, and therefore, no acquittal 
can be allowed by reason of the compromise in regard 
to the convictions under these sections. [Para 7] 

Annotation: — (’46-Com.) Cr. P. C., S.,345, N. 8, Pt. 4. 

Cases referred 

1 ('35) 36 Cr. D. J. 210 : 21 A. 1. B. 1934 Sind 122 : 

28 S. L. B. 109 : 152 I. C. 412. 

2 <’39} 26 A.l.B. 1939 Gal. 728 : 1. D. B. (1939) 1 Cal. 

567 : 185 I. C. 177. 

S. N. Sahay atui Bajfcishorc Prasad 

— for Petitioners. 

Brij Kishore Narain Singh — for the Crown. 


Meredith J. — llie convictions of and sen- 
tences upon the petitioners, as reduced by the 
appellate Court, are os follow : 

[2] Gnriinarayan Das — Kine months and a fine 
of Rs. 100 under S. 325, Penal Code, and six 
months, to run concurrently, under S. 147- 
Bhagwat Mabto and Jagamath Sin^— three 
months under S. 9^, and three months, eon* 
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currently, under s. 147. Bamjatan Mabto — six 
months under S.S24, and six months, concurrent- 
ly. under S. 148. 

C8] The relevant facts are as follows : Guvutahal 
Das a step-brother of Gnrunarayan Das, had 
brought a suit for partition. As a result of that, 
according to the findings of the Courts of fact, 
on 28th March 1942, the petitioners made ah 
attempt to eject Gurutahal Das and his brother, 
Sheotahal Dos, from the family house by force. 
A fight ensued in which Gurutahal, in addition 
to other slight injuries, had both bones of his 
right fore-arm fractured. Jai Narain, however, 
a brother of Gurunarayan, was killed by someone 
on Sheotahol’s side by a spear blow. A murder 
case ensued in which one Karu Sabu was con- 
victed and condemned to death; but the convic- 
tion and sentence were set aside by the High 
Court, Bo that the case eventually ended in 
acquittal. The trial of the case against the peti- 
tioners was held up pending the disi>03al of the 
murder case. Hence the long delay. 

G4] The only point which has been urged in 
revision is that the parties have arrived at a 
compromise, and a petition of compromise has 
been filed on behalf of both sides. It is urged 
that the offences under 6s. 825, 824 and 823 are 
compoundable with the permission of the Court, 
and under sub-s. (5A) of 8.345, Criminal P. C., a 
High Court acting in the exercise of its powers 
of revision under 6. 439 may allow any person 
to compound any offence which he is competent 
to compound under the section. 

C53 The jurisdiction to allow a compromise in 
suitable cases in revision, even after the convic- 
tion. and dismissal of the appeal, is undoubtedly 
there, and there are rulings to that effect, of 
which I may refer to Jumo Sherkhan v. 
Emperor (86 Or.i».j. 210 ') and Baburali Sardar 
V. Kala Chand Bepari (A. I. B. 1989 Cal. 728.®) 
At the same time, it seems to me that the occaaions 
when the Court may properly allow a compro- 
miae and set aside convictions at this stage must 
Ibe rare indeed. In the Sind case, the learned 
'^dges said : 

“The Court will always be reluctant to grant leave 
where 't finds that an accused person has been rightly 
convicted. To allow comprom'ses in such cases would 
have the efieot of enabl'ng ofienders, and particularly 
convicted persons, to obtain their release Aom jail by 
bribing the oomplainant,*’ 

And they went on to observe, 

“Had we been satisfied that the finding given by the 
appellate Court were findings of fact which could not 
be disturbed in revision, we would surely have refused 
to accept the compromise in this case.’* 

In the Calcutta case, Edgley J. said : 

“The exoeptional power wb'cb has been conferred 

i upoD the High Court by sub-s. (5Ai of S. 845, should 
Dot^ be used except in a case in which the reco^ 
indicates that the parties made some attempt to compro- 


mise their difierences while the matter was still befoi'ci 
the trial Court and before the Court passed final orders! 
in the case.” 

[6] I respectfully agree with these observa- 
tions. In the present case it is not suggested that 
there was any attempt at compromise until after 
the accused had not only been convicted, but 
their appeal had been dismissed except for a 
reduction of the sentences. 

[7l There is another difficulty with I'egard to 
the application before us. The convictions are not 
only for grievous hurt and hurt, but also under 
the rioting Sections 147 and 1 - 18 . The offences 
under these sections are not compoundable at 
all, and, therefore, no acquittal could be allowed 
by reason of the compromise in regard to the 
convictions under these sections. To allow 
acquittals under the hurt sections would make no 
difference if the rioting convictions and sentences 
stand, except with regard to Gurunarayan Das, 
petitioner 1 . 

[8] There is, however, one feature of the 
present case which cannot bo lost sight of, and 
that is the inordinate delay in the case. Tbe 
offences took place as far back as March, 1942. 
It would be somewhat unreal to send the peti- 
tioners back to jail now to serve out their 
sentences, nearly four years after the offences. 
There seems to be no doubt that the parties have 
settled their differences, and it is stated that, if 
the compromise is allowed, there is some hope 
that the partition suit may also bo amicably 
settled, and further litigation may be avoided. 
Taking these circumstances together, I am of 
opinion that this case may be regarded as excep- 
tional, and in the circumstances I would allow 
the application to compound the offences under 
S3. 325, 824 and 323 and direct that the petitioners 
bo acquitted so far os those convictions are 
concerned. With regard to the convictions under 
Ss. 147 and 148, 1 would, in Gurunarayan Doe’s 
case, reduce the sentence of six months to the 
period of imprisonment already undergone, which 
I am informed- is ten days, plus a fine of Rs. lOO. 

X understand that this fine has already been 
X)aid, and we are asked to make an order that it 
should be refunded . The petitioner Gurunarayan 
has been found to have been the aggressor and 
he, certainly, inflicted a very serious injui-y, and 
I do not think any sufficient cause has been 
made out for remitting the fine. In the case of 
the remaining three petitioners, while maintain- 
ing the convictions:ander Ss. 147 and 148, 1 would 
reduce the sentence to the period of imprison- 
ment already undergone. 

Bennett J — I agree. It is as important that 
justice should appear to be done as that it should 
be done. In sending these ftetitioners to prison 
now to serve out short sentences of 3, 6 and 9 
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months, four years after the date of the offences, 
in the circumstances, where the aggrieved 
Ijersons are not only willing but have arrived 
at an agreement to compromise, the whole posi- 
tion apjxiars to me to contain a large element 
of incongruity. 1 think that sub-s. (5A) of S. 345, 
Criminal P. C., was designed to meet just the 
kind of exceptional case as is presented in this 
revision. I, therefore agree that the compromise 
should be sanctioned and that the sentences under 
Ss. 147 and 143 should be reduced and altered as 
suggested by my learned brother. 

D.S./d.H. Order accordingly. 


A. I. R. (35) i948 Patna 60 [C. N. 22.] 

Bennett and Beevor JJ. 

Sadei Sahu — Defendant — Appellant v. 
Chandramani Dei and another — Plaintiff 
and Defendant — Respondents. 

Appeal No. 9 of 1940, Decided on 17-2*1947, from 
appellate decree of Addl. Sub-Judge, Cuttack. D/- 31-8- 
1939. 

(al Transfer of Property Act (1882), Ss. 52 and 
54 — Sale deed executed before institution of suit — 
Registration pending suit — Lis pendens — Registra- 
tion Act 11908), S. 47. 

Section 47. Registration Act, can only be read to- 
gether With S. 54, T. P. Act, on the basis that the 
transfer by registered instrument under S. 54, once 
effected, relates back to the date of execution or other 
conveot-onal date- Hcncc, a deed of sale executed before 
the institution of the suit for speciffc performance of a 
prior contract for sale of the same property but regis- 
tered thereafter cannot be held to be executed pendente 
lite: 14 A. I. R. 1927 P. C. 42 and 25 A. I. B. 1938 Pat. 
134, Rcl. on. [Paras 3 and 4] 

Annotation. — ('45-Com.) T. P. Act, S. 62, Note 29, 
Pts. 1 and 2. 

(b) Registration Act (1908), S. 47 Effect of, on 
rights of third parties. 

Section 47 not only operates between the parties to 
the deed but affects the rights of third parties as well: 
14 A. I. R. 1927 P. C. 42 and 25 A. I. R. 1938 Pat. 
134, Rcl. on : 23 A. I. R. 1936 Cal. 17 ; 28 A I. B. 
1941 Cal. 78 and 21 A. I. R. 1934 Rang. 216, I>issent. 

[Para 6] 

Annotation. — (’45-Com.) Reg. Act, S. 47, Note 7, 
Pt. 2. 

(c) Trusts Act (1882),S. 91 — “To the extent neces- 
sary to give effect to the contract” — Meaning of. 

The words “to the extent necessary to give effect to 
the contract" mean to the extent necessary to give 
effect to the only means that exist of enforcing the 
contract, namely, a suit for specific performance. Once, 
therefore, the remedy by way of specific performance is 
barred under Art. 113, Limitation Act. the person to 
whom the vendor first contracted to sell the property 
has DO further or other remedy such as a suit for 
possession: 9 A. I. R. 1922 P, C. 345, ReX. onj 9 a.I.R. 
1922 Cal. 412, J^ssent. [Para 7] 

Cases referred : — 

1 . 1’27) 8 P. L. T. 327 : 14 A. I. R- 1927 P. C. 42 : 60 

Mad- 193 : 54 I. A. 89 : 100 I. C. 105 (P. C.), Kalyaua- 

Buodaram Pillai v. Karuppa Mooppan.ar. 

2 . (‘38) 19 P. L. T. 388 : 26 A. I. B- 1938 Pat. 134 : 

174 I. C. 372, Faiyazuddin E^n v. Mt. Zahur Bibi. 


3. (’36) 23 A. I. R. 1936 Cal. 17 : 62 Cal. 979 : 160 
I. C. 730, Narosh Chandra v. Girish Chandra. 

4. (’41) 23 A. I. R. 1941 Cal. 78 : I. L. B. (1940) 2 Cal. 
270 ; 193 I. C. 530, Gobardhan Bar v. Gunadhar Bar. 

5. (’34) 21 A. I. R. 1934 Kang 216 : 12 Bang. 263 : 
151 I. C. 670, U Ba Sein v. Maung ^an. 

6. (’22) 45 Mad. 641 : 9 A. I. R. 1922 P. C. 345 : 49 
I. A. 335 ; 68 I. C. 172 (P. C.), Subbaraya Pillai v, 
Raja of Karvetnagar. 

7. 1’31) 10 Pat. 851 : 18 A. I. B. 1931 P C. 196 : 68 
I. A. 279 : 133 I. C 705 (P. C.), Chhatra Kumari Devi 
v. Mohau Bikram Shah. 

8. (’21) 34 C. L. J. 79 : 9 A. I R. 1922 Cal. 412 : 49 
Cal 49.5 : 67 I. C. 108, Jabar Lai v. .latindra Nath. 

9. (1857) 1 De. G. & J. 566 ; 26 L. J. Ch. 797 : 6 
W. K. 1, Bellamy v. Sab ne. 

10. (’12) 17 C. L J. 427 : 16 I. C. 359, Pramatha Nath 
V. Jagannath Kisore. 

-B. K. Pal — for Appellant. 

B. N. Das and N. Das — for Respondents. 

Bennett J, — This is an appeal from a deoi- 
sion of the Additional Subordinate Judge, Cuttack» 
reversing the judgment of the Munsif of the Iflt 
Court, Cuttack, in a suit instituted hy the res- 
pondent under o. 21 , B. 103, Civil P. C., fora 
declaration that the decree obtained by the 
appellant in original Suit No. 242 of 1930 of the 
latter Court is not binding upon her and for a 
permanent injunction against the apjiellaiit res- 
training him from taking delivery of possession 
of the disputed projperty in execution of the said 
decree. 

[ 2 ] The facts of the case are as follows. On 
6-12-1927, one Alekh Sahu agreed to sell the dis- 
puted proxjerty to the appellant. On 20-6-1930, 
Alekh Sahu entered into a second agreement 
under which he contracted to sell the disputed 
property to the respondent and on 16-7-1930, he 
executed a deed of sale thereof to the respondent 
who thereafter entered into possession and her 
name appears in the Current Settlement Record 
of Rights. There are concurrent findings of fact 
of the two Courts below, which were not disputed 
before us, that the resptondent at the date of her 
purchase had notice of the prior sale to the 
appellant. On the same day, 16-7-1930, but sub- 
sequent to the actual execution of the above- 
mentioned deed of sale to the respondent, the 
appellant instituted O. S. NO. 242 of 1930 against 
Alekh Sahu claiming specific performance of the 
contract of sale of 6-12-1927. In his evidence the 
apx)ellant as D. w. 3, admitted that on 16-7-1939- 
when he instituted O. S. No. 242 of 1930, he was 
aware of the prior execution on that day of the 
deed of sale to the respondent. He did not, how- 
ever, see fit to implead the resj^ondent in that 
suit. On 19-7-1930, three days after the institution 
by the appellant of o. S. No. 242 of 1930, the deed 
of sale to the respondent was duly registered. 
The appellant’s claim in O. S. No. 242 of 1990 
against .Alekh Sahu for si)ecific performance m 
the agreement of 5-12-1927, was duly decreed and 
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a registered kebala ‘was duly executed in his 
favour by the Munsif of the 1 st Court. On his 
application for delivery of ]X>sses5ion, the res- 
pondent intervened under s. I5l, Civil P. C., and 
prayed that delivery of possession be refused. 
His claim was dismissed on the ground that the 
deed of sale to him of 16-7-19S0, was executed 
pendente lite. He therefore commenced the pre- 
sent suit. 

[8]' The first point taken by Mr. B. K. Pal on 
behalf of the appellant was that the sale to the 
respondent was pendente lite in that the deed of 
sale was not registered until three days after the 
institution of suit No. 242 of 1930. He argued 
ithat since s. 54, T. P. Act, 1882, provides that a 
(sale of tangible immovable prox)erty can only be 
jmade by a registered instrument, it follows as of 
course that the date of the transfer for the pur- 
poses of s. 62 of that Act, which enunciates the 
doctrine of lis pendens, must be the date of 
registration. This argument however entirely 
ignores S. 47, H^istration Act, 1908, which itself 
repeats the corresponding provision of the earlier 
iR^istration Acts of 1864, 1866, 1871 and 1877 and 
which provides as follows : 

“A registered document shall operate from the time 
from which it would have commenced to operate if no 
registration thereof had been required or made, and not 
from the time of its registration.** 

[4] This section can only he read together with 
S. 64, T. P. Act, 1882, on the basis that the trans- 
fer by registered instrument under s. 54, T. P. 
Act, 1862, once effected, relates back to the date 
of execution or other conventional date. That 
Ithis is so, is, in ray opinion, clear from the deci- 
sion of the Judicial Committee in 8 P. L. t. 327^ 
and from the application of that decision made by 
a Division Bench of this Court in 19 P. L. T. 883.* 
In. the case in the Privy Council, it was held 
that where a Hindu governed by the Mitakshara 
School executed a deed of gift and made it over 
to the donee, who accepted the gift, but prior to 
registration the donor adopted a son, the adop- 
tion did not render the gift inoperative, although 
the gift had not been registered before adoption. 
The ratio decidendi of their Lordships’ decision 
was stated by Lord Balvesen as follows : 

**Thej (the^r Ix>rdsbip8) are unable to see how the 

S rovfeiona of S. 123, T P. Act, can be reconciled with 
Bcjgistration Act, except upon the view that, 
while registration is a necessary solemnity in order to 
the enf>rcement of a g-ft of immovable property, it 
dews not suspend the gilt until registration actually 
takes place. When the instrument of gift been 
banded by the donor to the donee and accepted by 
him, the former baa done everything in bia power to 
complete the donat'on and to make it effective. Begis- 
tration does not depend upon bis consent, but is the 
act of an officer appointed by law for the purpose, who, 
if the deed is executed by or on behalf of the donor and 
ifl attested by at least two witnesses, must r^^ter it if 
it is present^ by a person having the necessary interest 
within the prescribed period. Neither death nor the 


express revocation by the donor, is a ground for refusing 
registration, if the other conditions are complied with.’* 

[6} The provisions of s. 123, T. P. Act, 1882 , 
which govern the mode of a valid transfer of 
immovable property by way of gift, are as 
categorical and mandatory in their terms as are 
those of S. 54 of that Act and I am of opinion 
that they cannot be distinguished in their rela- 
tion to S. 47, Registration Act. Tliat this is so, 
follows clearly from the decision of this Court 
above referred to in 19 p. L. T. 383' where in 
reliance upon the decision of the Judicial Com- 
mittee above quoted, it was held that where a 
deed relating to certain properties requiring 
registration was executed and before it could 
be registered the properties were attached, the 
attachment did not prevail against the deed or 
prevent registration thereof and that when regis- 
tered the deed took effect from the date of its 
execution. 

[6] Mr. B. K. Pal argued strenuously that 
S. 47, Registration Act, 1903, operated only as 
between the parties to the deed and did not 
affect the rights of third parties and be referred 
to the decisions in A. l. R. 1936 cal. 17,® A. i. b. 
1941 cal. 78* and A. I. B. 1934 Rang. 216.® In so 
far as those decisions turn upon the wording of 
some other statutory provisions, such as s. 54, 
Provincial Insolvency Act, 1920, and S. 26F,i 
Ben. Ten. Amendment Act, 1938, they are no 
guide to the present question, but in so far as 
they purport to interpret s. 47, Registration Act, 
1908, they appear to me, if I may say so res- 
pectfully, to be inconsistent with the decision of 
the Privy Council in 8 p. L. t. 827* and of this 
Court in 19 p. Ii. T. 383,® above referred to. In 
both these cases the effect of s. 47 upon the right 
of a third party was directly in issue and the 
immediate subject of the decision. 

[7] Mr. B. K. Pal next contended that he was 
entitled to rely upon S. 91, Trusts Act, 1882 , and 
that thereunder the respondent must be deemed 
to hold the property in dispute in trust for the 
appellant. In so far as this contention, in the 
circumstances of this case, can be said to aid the 
api)ellant, it must mean that by virtue of s. 91, 
Trusts Act, 1882, a person to whom the owner 
has contracted to sell immovable property is 
entitled to sue a subsequent transferee thereof 
with notice for possession of the immovable pro- 
perty without claiming or first obtaining a decree 
for specific performance of the contract, but that 
proposition refutes itself. Under S. 27 (b), Specific 
Relief Act, the vendor of immovable property is 
just as much a trustee for the person with whom 
he contracts for the sale thereof as is a subse- 
quent purchaser thereof under s. 91, Trusts Act, 
1862, but, as the decision of the Judicial Com- 
mittee in 45 Mad. 641® makes abundantly apparent. 
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Besides the sections of the Evidence Act re- 
ferred to ai)Ove, there is another section, S. 162, 
Criminal P. C., which may exclude the statement 
of a i>erson made to a Police Officer in the 
course of an investigation, even though the 
statement is treated as a first information and is 
made l>y a ix-rson who is subsequently accused 
of an otYence. The tost for the application of 
S. ]G 2 , Criminal P. C., would be if the state- 
ment was made to a Police Officer in the course 
of an investigation. At one time it was thought 
that S. 1 G 2 , Criminal P. C., did not apply to 
statements made by an accused i^erson: vide the 
decisions in 54 Cal. 237,* 9 p. l. t. 449^ and 
certain other decisions. In view of the decision 
of their Lordships of the Judicial Committee in 
A. I. R. 2930 P. c. 47,® those decisions must be 
considered to have been overruled and s. 162 , 
Criminal P. C., will apply to the statement of 
an accused person if the other conditions of the 
section are fulfilled. The position, therefore, 
comes to this. The statement of a person, who is 
subseciuontly accused of an offence, may be ad- 
missible in evidence as an admission provided it 
is not of the nature of a confession and does not 
come within the excluding sections of the Evi. 
dence Act, or is not hit by s. 162, Criminal P. C. 
Such a statement may also be admissible under 
other sections of the Evidence Act, e. g., s. e, 
Expln. 1. 

[6] Turning now to some of the decisions 
which have been placed before us, I refer first to 
a decision of their Lordships of the Judicial 
Committee in 44 cal. 876.* In this case it was 
argued before their Lordships that the informa- 
tion given to the police by the appellant (that is, 
the accused person) was not admissible in evi- 
dence under S. 25, Evidence Act, being a confes- 
sion to a Police Officer and tending to prove the 
guilt of the appellant. Dealing with the argu- 
ment their Lordships said as follows : 

“It is impartant to compare the story told by Dal 
Singh when making his statement at the trial with 
what ho said in the report he made to the police in the 
document which he signed, a document which is suffi- 
ciently authenfeated. The report is clearly admissible. 
It was in no sense a confession. As appears from its 
terms, it was rather in the nature of an information or 
charge laid against Mohan and Jhunoi in respect of the 
assault alleged to have been made on Dal 8ingh on bis 
way from Hardua to Jubbulpore. As such the statement 
is proper evidence against him.*' 

In 49 cal. 167* the main quest’ on for considera- 
tion was the application of s. 27, Evidence Act. 
Their Lordships were dealing with a first infor- 
mation given by a person who himself admitted 
having hit his wife with a sword; the informa- 
tion also contained statements relating to certain 
antecedent events. Dealing with the argument 
^at the statement, os a whole, was hit by s. 26 , 
Evidence Act, their Tiordships stated as follows ; 


“That by reason of the provisions of S. 25, Evidence 
Act, the first information is not admissible in its entirety 
is conceded- But it is contended that the preliminary 
portions of the first information, giving a h’story or 
narrative of events preceding the night of 23rd March, 
are admissible as statem nts or admissions not being 
confessions, and that of the second half of the first 
information, such portions as led to discovery, o. g., in 
thebed-rcom, of the dead woman's body, the sword and 
a certain padicek. are admissible under the provisions 
of S. 27, E\idence Act.” 

Their Lordships referred to S. 21, Evidence Act, 
in supix)rt of the contention that part of the first 
information was admissible as containing 
admissions not being confessions, and also 
to certain earlier decisions of the Calcutta 
High Court, such as, 41 Cal. 601 .® The 
decision in 49 Cal. 167* has been the subject 
of some comment in other decisions, particularly 
as respects that part of the decision which allows 
the statement of an accused person to be divided 
or separated — the non-confessional from the con- 
fessional portion. In A. l. R. 1935 Bom. 26^ 
Beaumont C. J. (as he then was) expressed bis 
doubt about the correctness of the principle on 
which the Calcutta High Court proceeded in 
49 Cal. 167,* in the following words : 

“Section 25, Evidence Act, seems to be founded on 
the view of the legislature that confessions made to a 
Pol-ce Officer are suspect, since they may have been 
induced by improper pressure. If that be the true 
underlying principle of 8. 25 it is, to my mind, very 
difficult to see how any part of the confessional stat^ 
ment can be admitted in evidence.” 

In A. I. R. 1941 Nag. 86® the following observa- 
tions have been made with reference to the afore- 
said criticism of Beaumont C. J. (as he then 
was) : 

“With the greatest respect we do not cozisider that 
the doubt there expressed was justified The con- 

fessions in those cases and in the one which we are 
considering were mode in circumstances which preclude 
any possibility of improper pressure, as in each case the 
accused person went of his own accord to the police 
station before any suspicion had bccna'ousedand stated 
that he bad killed some one, and in 49 Cal. 167^ that 
part of the confessional statement which was admitted 
had no connection with the actual narrative relating to 
the crime.” 

It is clear that before admitting a portion of a 
statement, care must be taken to see that that 
portion is not so connected with the confessional 
portion as to be inseparable from it. This baa 
also been pointed out in a.i.r. 1940 pat. 163* 
where it has been observed that the principle in 
49 Cal. 167* is not applicable in a case where no 
parts of the first information report can be ex- 
tracted from the rest, and be relevant in them- 
selves and admissible as not being incriminatory- 
In A I R. 1945 Sind 132*® the first information of 
a person, who was subsequently accused of an 
offence, was admitted in evidence on the ground 
that it was not a confession, and a reference was 
made to the decision of their Lordships of tha 
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Judicial Coiumittee in 44 cal. 876.* In A. l. R. 
1931 Lah. 763'- it has been observed tiiat a state- 
ment made by a person, at the time when he 
was not an accused, which in no way conne'ct^ 
him with the offence, is not a confession ; but if 
the pei-son subsequentlj’ becomes an accused and 
the statement is tendered in evidence against 
him, it must be treated in exactly the same way 
as if he had been an accused at the time he made 
it; although reliance is placed upon the truth of 
the statement so far its a portion is concerned , that 
does not invalidate the statement if it is not in- 
criminating in itself, and such a statement is 
admissible under the genei-al rule as an admis- 
sion. 

[C] From a consideration of the case law dis- 
cussed above it is clear that the first contention 
of learned counsel for the api^ellant that the 
statement of a person, who is subsequently i\c- 
cused of an offence, cannot be admitted in evi- 
dence, unless it comes under S. 82 , Evidence 
Act, is not correct. The statement may be 
admissible in evidence as an admission, pro- 
vided it is not hit by the excluding sections 
of the Evidence Act relating to the confes- 
sion of an accused person or by S. 1C2, Cri- 
minal P. C, The first infoimation which the 
appellant gave in this case is clearly not hit by 
s. 162, Criminal P. C. It was given at 7 A. M. on 
•27-8-1945, long before tlie Sub-Insijector bad any 
information of the occurrence as alleged by the 
prosecution. The statement was not, therefore, 
by a person in the coui’se of an investigation. 
Learned counsel has then contended that the 
first information is of the nature of a confes- 
sion, and that no part of it is separable from the 
rest, so as to attract the rule laid down in 49 Cal, 
167.® The first information reads as follows : 

“That 1 have got a maize field of about 4 kathas in 
the bahiar of mouza Nirpur. Ijast night when I wa<: 
watching my maize field at about 10 p.m. I heard a 
rattling sound in the fields to the northern side of the 
machati. At this I armed with a bhala, went towards 
that side. Hearing the sound of my footsteps, the thief 
ran away. I gave him one bhola blow. The thief whom 
I could not identify fled away towards the north crying 
*bap re bap' (O father) and leaving behind in the field 
a small bundle of maize valued at about Be. 1 which 
was cut by the unknown thief. I also raised outcries 
‘run, I struck the thief. I struck the thief. On the 
outcries being raised by me, Asman Mandal, son of 
Harpad Man£il, Baijnath Mandal, son of Bansi Mandal, 
Baijnath Mandal, son of Akal Mandal, Bandhi Mandal, 
SOD of ^man Mandal, and other residents of Nirpur 
came, and I told them all about the occurrence. 'The 
maize, which was cut by the thief, is still lying in the 
field. The unknown thief was of medium stature and 
was wearing a knrta and a dhoti. The bead was bare. 
I do not suspect any person. The bhala with which I 
assaulted the thief is in my house. 1 cannot say which 
part of the thief’s body was hit by the bhala.” 

The question is whether it is of the nature of a 
confession. I can do no better than quote here 
1948 P/9 & 10 


certain observations of their Eordsliip.-^ of tiio 
Judicial Committee as to the meaning of l\w 
expression "confession,” occurring in a.i.r. iirv.) 
l\ C. 47® : 

‘‘As tho point was argued, however, and us there 
seeuu, to have been some discussion ia the Indian 
Courts on the matter it may be usefxii to state that in 
their Lordships’ view no statement that contains self 
exculpatory matter can amount to a confession, if tho 
exculpatory st-atemout is of some fact which, if true, 
would negative the offence alleged to be confessed. 
Moreover, a confession must either adnxlt in terms the 
offence, or at any rate substantially all the facts which 
constitute tho offence. An admission of a gravely 
incriminating fact, oven a conclusively incriminating 
fact is not itself a confession e. g., an admission that 
the accused is the owner of and was in recent posses- 
sion of the knife or revolver which caused a death with 
no explanation of any other man’s possession. Some 
confusion appears to have been caused by the definition 
of ‘confession’ in Art. 22 of Stephen’s ‘Digest of the 
Law of Evidence’ which defines a confession as an 
admission made at any time by a i>erson charged with 
a crime stating or suggesting the inference that he 
committed that crime. If the surrounding articles are 
e.xamined, it will be apparent that the learned author, 
after dealing with admissions generally, is applying 
himself to admissions in criminal cases, and for thU 
purpose defines confessions so as to cover all such 
admissions, in order to have a general term for use in 
the three following articles, confession secured by 
inducement, made vipon oath, made under a promise of 
secrecy. The definition is not contained in the Evidence 
Act, 1873 ; and in that Act it would not be consistent 
with the natural use of language to construe confession 
as a statement by an accused ‘suggasting the inference 
that he committed’ the crinxo.” 

Applying the test laid down by their Lorclshiiis, it 
appears to me that the information given by tho 
appellant in this case was in no sense a confes. 
Sion. The appellant did not confess to having 
committed any crime, much less tho crime with 
which he was charged. He merely stated that lie 
had bit an unknown thief who was committing 
theft of makai crop. 

[7] Learned counsel for the apjiellant has 
referred us to certain decisions where it has been 
observed that a \iseful test as to the admissibility 
of statements made to the police is to ascertain 
the purpose to which they are put by the prose- 
cution; if the prosecution rely on the statements 
of the accused to the police as being true, then 
they may, and probably in many cases will, be 
found to amount to confessions ; if, on the 
other hand, the statements of the accused are 
relied on, not because of their truth, but 
because of their falsity, they are admissible 
as admissions. Speaking for myself and with all 
deference I doubt if the test referred to above 
can be said to be an absolute or universal test ; 
it is difficult to understand bow a statement 
becomes admissible as an admission merely 
because of its falsity. As has been observed in 
A.I.R. 1931 Lab. 763," the mere fact that reliance 
is placed upon the truth of the statement so far 
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as a portion is concerned, does not invalidate the 
statement it' it be not incriminatory in itself. In 
the case before us all that the appellant admits 
in his first information is that some unknown 
thief had cut a lortion of )iis maize crop, and 
he had assaulted that thief. No part of the state- 
inent is a confession, and it is admissible as an 
admission, because it suggests an inference as to 
a face in issue or relevant fact. As I have 
Slated above, the appellant has made substan- 
tially the same statement before the Committing 
Magistrate. This version of the occurrence as 
given by the appellant at the earliest stage is 
different from his defence at the trial, and is 
)iot supported by any evidence in the record, 
except that of the Sub- Inspector of Police who 
found that a small part of the crop had been cut 
in an irregular manner. Even if a portion of the 
appellant’s statement is true, it is not a confes- 
sion. I am, therefore, of the opinion that the 
learned Sessions Judge was right in admitting 
the said first information in evjdence. I may 
also state that oven if the fir.st information is 
altogether excluded from consideration, the pro- 
secution case is still ijroved by the dying decla- 
lutions of Damodor Mandal and the evidence 
of Bhubneshwar Missir (p. 3) to which I have 

already made a reference. 

[8] The only other point that remains for 
consideration is the question of the ofifence 
which the apixillant has committed in liitting 
Damodar Mandal on the chest with a bhala. It 
has been very seriously contended before us that 
the ofi'ence is one under s.30i, Penal Code. 
Ijearued counsel for the appellant has sta^d that 
if the first information of the apjDellant is ad- 
mitted in evidence it shows that a thief was 
stealing the appellant’s makai crop, and, there- 
fore, the appellant had a right of private defence 
against such theft, and if he has exceeded that 
right, bis case comes under Excep. 2 of S. 800, 
Penal Code. He has also pointed out that the 
evidence of the investigating Police Officer 
.sliows that some part of the makai crop of the 
npi'ellant was cut in an irregular fashion. I have 
given this point a very careful consideration. I 
have already pointed out that there is no evi- 
dence on which it can be held that Damodar 
was stealing Akal’s crop that night. One may 
feel sympathy for a person whose crop, almost 
ripe for harvesting, is either damaged by cattle 
or ifl cut by a thief. I am unable, however, to 
hold that Excep. 2 of S. 300, Penal Code, applies 
in this case. Moreover Excep. 2 contains the im- 
portant clause “without any intention of doing 
more harm than is necessary for the purpose 
of such defence.” This clause is a necessary 
corollary of s. 99, Penal Code, which says that 
the right- of private defence in no case extends 


to the inflicting of more harm than it is neces- 
saiy to inflict for the purpose of defence. Even 
though the damage of ripe crops can be very 
ex'asperating, it does not give the right to kill a 
person. The appellant liit Damodar Mandal on 
the chest with a bhala with such force that the 
left lung was i^enetrated. The opinion of the 
doctor was tliat the injury was sufficient in the 
ordinary course of nature to cause death, though 
Damodar Mandal -died some days after the 
infliction of the injury. Nor can it be said that 
the apjDellant had such grave and sudden provo- 
cation as to deprive him of the power of self- 
control. For these reasons, I am unable to hold 
that the ofi'ence is one under S. 801 , Penal Code. 
In my opinion, the learned Sessions Judge has 
rightly found the api)ellant guilty of the offence 
under S. 302, Penal Code, and, in the circum- 
stances of this case, he has rightly imposed on him 
the lesser sentence of transjwtation for life. 

[9] The result, therefore, is that I would 
uphold the conviction and sentence passed upon 
the appellant and dismiss the appeal. 

Dalziel J. — I agree. 

D.E. Appeal (hsmifified. 
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Beevor J. 

Kamiruddin Khan — Petitioner v. Sachi- 
dananda Jena and another — Opposite Party. 

Civil Revn. No. 90 of 1945, Decided on 10-2-1947, 
from order of Dist. Judge, Cuttack, D/- 8-1-1946- 

Civil P. C. (1908), O. 21. R. 89 (as amended by 
Allahabad High Court) — *'Any person holding any 
interest in the property’’ — Meaning of — Hindu 
wife. 

Under Mitaksbara School of Hindu law a wife, 
though sbo cannot herself demand a i^rtitioo, is 
entitled to receive a share equal to that of a son if n 
partition takes place between her husband and his 
sons. This shows that the wife has a certain interest 
in the property, even if it may be regarded as a con- 
t’ugcnt interest. Hence the wife can apply and make a 
deposit under O. 21, R. 89. [Para 2} 

Annotation. — (’44-Com.);CivU P. C.. O. 21. R. 89 
Note 15, Pt. 4. 

Cases referred : — 

1. (’12) 13 I. C. 404 (All.), Sarvai Begam v. Haider 
Shah. 

2. (’31) 132 I. C. 808 : 18 A. I. R. 1931 All. 449. Ibne 
Hasan v. Din Dayol. 

Af. 8. Rao — for Petitioner. 

D. Sahu — for Opposite Party. 

Order. — The petitioner is a decree-hoider 
auction purchaser who on 16-3-3944 pui’chased ft 
certain zemindari interest of his judgment- 
debtor 1 for Rs. 40. At the time in question 
judgment-debtor 1 was a security prisoner under 
R 26, Defence of India Rules. He is now op^ 
site party 1. On 15-4-1944 oppoate party 2, wif© 
of opposite party l, filed a petition and made the 
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necessary deposit which would be sufficient to 
set aside the sale under o. 2 l, B. so and on her 
petition and deposit the sale has been set aside. 
Hence the petition to this Court which is urged 
on the ground that opp<Mite party 2 had no 
authority to file the petition or to make the 
deposit. Rule 89 of O. 21 os amended by this 
Court starts with the words 

“where immovable property ha^s been sold iu execution 
of a decree, the judgment-debtor or any person deriving 
title from the judgment-debtor or any person holding 
any interest in the property may apply to have the sale 

se.t aside on his deposit in Court " 

The lower appellate Court proceeded on the 
basis tliat the wife could be treated as the agent 
of her husband, judgment-debtor l. I do not 
think that this view is correct in view of the 
provisions of o. 8, R. 1, Civil P. C., read with R. 2 , 
because the wife is not the recognised agent 
■nithin the meaning of R. 2 of o. 3. 

C2] Mr. Sengupta appearing for the opix>site 
party has not attempted to supxorb the decision 
on the basis of agency, but ho has contended 
that the wife has an interest in her husband’s 
property sufficient to enable her to make a 
deposit under o. 21, R. 89, Civil P. C. Mr. Rao 
on behalf of the petitioner has pointed out that 
it has been held in civil cases that unless a person 
actually has an interest in the property deposit 
by him under o. 21, R.89 is invalid. He cited the 
decisions in 13 r. c. 404^ and 132 l. c. 808.^ The 
latter was a case of a deposit made by a person 
looking after the zemindary property of the 
judgment-debtor. Mr. Sen' Gupta relied on a 
passage from Hindu Law by Golap Chandra 
Sarkar Sastri, 7th Edn., 1936, p. 370 under the 
heading "Wife’s right to husband’s property." 
The author therein states : 

“The Paini or lawfully wedded wife acquires from 
the moment of her marriage a right to everything be- 
longing to the husband, so as to become his co-owner. 
But her right is not co-equal to that of the husband 
but is subordinate to the same, and resembles the son’s 
right to the father's sell acquired property." 

and he goes on to make certain comments on 
this right. It is, to my mind, unnecessary to con- 
sider how far that passage represents the 
true - position of wife as regards her husband's 
property, because it is well settled that under 
the Mitol^haia School of Hindu law wliich would 
govern the parties to tbia case, although a wife 
cannot herself demand a partition, if a partition 
does take place l^tween her husband and his 
sons, she la entitled to receive a share equal to 
that of a son. It seems to me therefore that this 
shows that the wife has a certain interest in the 
property oven if it may be regarded as a con- 
tingent interest. I see no reason to read the word 
interest under o. 2l,R. 89, Civil P. C., very narrow- 
ly. Moreover it is in my opinion (not?) neces- 
sary to decide de&nitely that the wife had a right 


to apply and made the deposit. It is sufficie nt to 
state that the opposite proposition is not sf) 
clearly the law os to require any interferenco b\' 
me in revision. This petition is therefore dismis- 
Bed with costs. Hearing fee one gold mohur. 

D. H. Petition dismissed. 
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Lingaraj Santra and others — Petitioners 
v. J oykrishna Maluipatra — Opposite Party. 

Civil Revn. No. 182 of 1943, Decided on 10-1-194?, 
from order of Agency Sub-Judge, .Teypore, D/- 9-S-194y. 

Madras Presidency Agency Rules, Rr. 48 and 49^ — 
‘Decree’— Meaning of — Order of remand — Civil P. C. 
(1908), S. 2 (2). 

The word ‘decree’ where it appe.avs in the Agency 
Rules means the formal expression of an adjudicatinu 
which so far os the Court expressing it conclusively 
determines the rights of the parties with regard to ail 
or any of the matters in controversy in a suit. The 
order of the Agency Subordinate Judge, passed on 
appeal from a decree of the Additional Agency Munsif, 
setting aside the judgment and decree and remiindiijg 
the suit for disposal according to law after giving an 
opportxinity to the parties to produce further evidenceon 
certain points is not a decree; 4 A.I.R. 1917 Mad. 

Mel. on; Case laiv discussed. (Para 17J 

Annotation ('44-Com.) C. P.C. S. 2 (2), Note 6, pt. 6. 
Cases re/ei-red 

1. (’16) 36 I.C. 801 ; 4 A.I.R, 1917 Mad, 452. Vikrania 
Deo Garu v. Maharaja of .Tevpore. 

2. (’18) 41 Mad. 325 : 5 A. I.' R. 1918 Mad. 554 ; 42 
I, C. 5.55, Venkata Nagabushanam v. Mabalaksbini, 

3. (’93) 16 Mad. 229, Jagannadha v. Gopauna. 

4. (’03) 20 Mad. 266, Vi|«raniadeo Maharajulum Garu 
V. Neladevi Pattamamahadevi Garu. 

5. (’13) 36 Mad. 128 : 12 1. C. 73, Maharaja of Jeypore 
V. Raghxinatha Patro. 

6. ( 44) 10 Cut L. T. 51 : 23 Pat. 442 : 31 A. I. R. 
1944 Pat. 297, Marotu Guranua v. Kshetri Mobunty. 

7. (’26) 30 C. W. N. 334 : IS A. I. R. 1926 Gxl. 0:38 : 
93 I. C. 909, Altaf Ali v. Jamsur Ali. 

J3 N. Das — for Petitioners^. 

Advocate-General — for Opposite Party. 

Bennett J — This is an application for revi- 
sion of an order of the Agency Subordinate 
eJndge, Jeypore, on appeal from an original 
decree of the Additional Agency Munsif, setting 
aside the judgment and decree and remanding 
the suit to the Court of the Additional Agency 
Mxmsif for disposal according to law after giving 
an opportunity to the parties to produce furtlier 
evidence on certain points. 

[ 2 ] The Advocate-General, who appeared on 
behalf of the opposite p’arty, has taken apreli- 
minary objection based on the Madras Presidency 
Agency Rules published under s. 6, Scheduled 
Districts Act, 1874, that no revision or appeal to 
this Court lies in respect of the order of the 
Agency Subordinate Judge. 

(3) The application of the Agency Rules to 
Agency area of Jeypore was not disputed by 
Mr. B. N. Das who api)eared for the petitioner. 
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[ 4 ] The pi'ovisiona of the Agency Rules i-elied 
upon hy the learned Advocate-General are Rr. 11 
( 5 >, 48, 49 and 59. Rule 11 ( 4 ) enables the 
Agent to the Governor or the Government Agent 
to transfer any appeal landing in his Court to 
the Court of any Agency Divisional Officer sub- 
ordinate to liiin. and this Rule is tlie basis of the 
iurisdiction in this case of the Agency Subordinate 
•Fudge. Rule 1 (5) states that the decisions of the 
Sub-Judge .shall have the same force and shall 
be subject to appeal in the same manner and to 
the same extent as if they wore passed by the 
Agent to the Governor or the Government Agent, 
as the case may be. Rule 48 provides for tlie case 
of second appeals from an original decree of a 
Court subordinate to the Government Agent or 
the Agent to the Governor as follows ; 

“From every decree passed by the Government 
Agent or the Agent to the Governor in appeal from au 
original decree passed by any Court sni>ordiuate to him 
un appeal shall lie to the High Court, on the grounds 
specified in section 100, Civil P. C. 

Decrees passed by the Government Agent or the 
Agent to the Governor in second appeal from original 
decree.^ passed by Agency Munsifs shall be final but the 
High Court may for special reasons require him to 
review his judgment as they may direct.” 

[ 5 ] Rule 49 provides for a first appeal to the 
High Court “from oveiy original decree” passed 
by the Agent to the Governor or the Government 
Agent as the case may be. Rule 59 provides for 
the revision of the proceedings of the Agent to 
the Governor or the Government Agent as 
follows : 

“All petitions against the pipceedings of the Agent to 
the Governor or the Government Agent in respect of 
matters not otherwise provided for in these rules must 
in the first instance be submitted to the Government (?) 
who may, if necessary, refer them to the High Court.” 

[g] It is conceded by the petitioners that no 
IMJtition for reference to the High Court under 
the provisions of R. 59 has been submitted to the 
Governor and that this Court has, therefore, no 
jurisdiction to revise the order here in question. 
The learned Advocate-General has properly with- 
drawn any objection in form which might pre- 
vent the present i^etitiou from being considered 
as constituting an appeal under E. 48, Agency 
Rules, but he contends that the order here in 
question is not a decree within the meaning of 
that expression a.3 used in that Rule and that, 
therefore, no appeal lies. The petitioners, on the 
other band, contend that the order is such a 
decree, and it is this issue which we have, there- 
fore, to decide on the preliminary point. The 
learned Advocate-General has referred in support 
of his contention to a dooision of the Madras 
High Court in 3G I.C. 801 * where it was held that 
an order of the Agent to the Governor, Yizaga> 
patam, remanding a case for disposal to the lower 
Court under the Agency Rules is not a decree 
and that the High Court cannot interfere under 


E. 20 of the then Agency Rules, corresponding to 
R. 48 of .the present Agency Rules. The reasons 
for their judgment given by their Lordships of 
the Madras High C^ourt were as follows : 

“But we do not think that wc can treat this order of 
remand as a decree. For. though the Code of Civil 
Proceduro is not applicable the definition in it affords 
guidance which, in the absence of any other authorita- 
tive interpretation of the word, we are not prepared to 
disregard and that definition would not cover the order 
before us.” 

In 41 ^fad. 325^ it was held that an order passed 
by a Government Agent directing that a suit 
dismissed by an Assistant Agent for default of 
appearance of the plaintiff be restored to the file 
is not a decree within the meaning of R. 8, Agency 
Rules for the Godavari District which corresponds 
to R . 48 of the present Agency Rules, and is not 
revisable by the High Court by a petition filed 
dii*ectly in the High Court. Their Lordships of 
the IMadras Higli Court relied ui)on the case 
reported in 30 I. C. 801* (above quoted) and 
decided that the order of the Agent setting aside 
the order of the A3.sistant Agent dismissing the 
suit for default was not an adjudication of the 
rights of the parties within the meaning of the 
definition of the decree given in Civil Procedure 
Code. At the conclusion of their judgment their 
Lordships remarked that the in-oper remedy of 
the i^titioner was to submit a petition to the 
Government and it was for the Government, if it 
so chose, to refer the petition to tlio High Court 
for disposal. 

[7] We were also referred to three other Madras 
cases, 10 Mad. 229,-* 2G Mad. 26G‘ and SG Mad. 128* 
to the same eft’eet. 

[8] Mr. B. N. Das, who api^eared for the peti- 
tionei'S, however, relies ux)On the decision of this 
Court in 10 Cut. I*. T. 51=23 pat. 442® where it 
was held that assuming that the Code of Civil 
.Procedure is not applicable to the Agency area. 
Jeypore, still an apijeal will lie under the Agency 
Rules from an order refusing an application to 
rehear an appeal decreed ex parte, and that 
though the order is not a decree within the defini- 
tion of decree in the Civil Procedure Code and 
though there is no complete definition of decree 
in the Agency Rules, the ordinary dictionary 
meaning will prevail and the said order is a 
decree for the purpose of the Agency Rules and 
is appealable under B. 49. The reasons for the 
decision in this case given by Meredith J. do 
appear at first sight strongly to support the con- 
tention of the petitioners in the present case. 
After setting out R. 49, Agency Rules, Meredith J. 
dealt with the question whether the order in that 
case was or was not a decree within the meaning 
of B. 49, and observed thus: 

"The question, therefoie. is whether the order in the 
present case under these Boles be regarded as * 
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decree. If we are to adopt the defioitiou of decree in the 
Code o£ Civil Procedure, there can be no doubt that it 
is not a decree. But upon the assumption that the Code 
of Civil Procedure is not applicable the definition con- 
tained therein is also inapplicable and consequently for 
the meaning of ‘decree’ we must look to the Rules 
themselves, and, where they fail us, to the ordinary 
dictionary meaning of the word. There is no complete 
definition of ‘decree’ in the Agency Rules, but in the 
interpretation clause wo find: 

'Decree’ shall include orders passed under Hr. 39 (1) 
and 43 (3) but not orders under Br. 33 and 35. 

This is not, in my opinion, an attempt at definition, 
but merely a specification of certain instances. What it 
does show, however, is that ‘decree’ is not used in the 
sense it is used in the Code of Civil Procedure, because 
an order under R. 43 (3) is made a decree. Rule 43 (3) 
mei-ely provides that in certain cases of nonfeasance or 
misfeasance by receiver the Court may direct his pro- 
perty to be attached and may sell such property, and 
may apply the proceeds to make good any amount 
found to be due from him, or any loss occasioned by 
him, and shall pay the balance, if any, to the i-ecciver. 
This is clearly not a decree at all in the sense we are 
accustomed to in the Code of Civil Procedure. 

In the absence of any complete definition we are, as 
I have said, forced to rely upon the ordinary dictionary 
meaning of the word. In Webster’s dictionary ‘decree’ 
is defined as follows : 

‘An order of decision from one having authority 
deciding what is, or is to bo, done; a determination by 
one having power deciding what is to be done or to 
take place; authoritative decision; imperative rule; 
edict; law; ordinance.* 

It is clear, and Mr. Chatterji does not dispute, that 
the order of the Suborduiatc Judge in this case dismiss- 
ing the application before him will fall within this 
definition as a determination from one having autho- 
rity deciding what is to be done or to take place, and 
as an authoritative decision." « 

[9] The meaning of the word “decree” in 
IX. 49, Agency Rules, enunciated by his Lordship 
is very wide, and since the word “decree” in 
R. 49 can hardly have a different meaning from 
the same word where it is used in ix. 48, it would, 
if it is binding upon us, be decisive of this case 
in favour of the x)etitioners. 

CIO] It is with the greatest respect and hesita- 
tion that 1 venture to distinguish the present case 
and to dissent from the width and scope of the 
meaning of the word “decree” in R. 49, Agency 
Rules, suggested by Meredith J. in 23 pat. 442.® 
Upon a careful review, however, of the provi- 
sions and what api)ears to me to be the obvious 
intention of the Agency Rules, I feel bound to 
do 80 . 

[U] It is to be remarked, in the first place, 
that Meredith J. in order to do justice and to 
justify the decision in that case, felt liimself 
bound to attach the ordinary dictionary meaning 
of tho word “decree” to that word as used in 
R. 49 or R. 61, Agency Rules. In ray respectful 
opinion that was not necessary. The order tliere 
under consideration was an order of the Agency 
Subordinate Judge, Jeypore, refusing an applica- 
tion to rehear an appeal which had been decreed 
ex parte. It is important to note that the appeal 


was from an original decree in a suit brou^'lil for 
the possession of certain land in the Court of tiio 
Agency Munsif an4 that the decision of tlu* 
Agency Munsif was clearly a decree within the 
definition contained in S. 2 \-2), Civil P. C. Tho 
application to rehear the appeal was made inulri* 
R. 54, Agency Rules, which xuovidcs i 

"The agent to the Govcinoi* or the Government 
Agent, as the case may be, niuy, for sufficient cause, 
review bis own judgment or order. lie may, for suffi- 
cient cause, on tho application of any party to a suit 
decided by any subordinate Court, direct review of its 
judgment or order. He may further empower any 
subordinate Court to review’ its judgments or orders for 
sufficient cause. Provided that no review shall i>o 
admissible under this rule in any case in which an 
appeal has been preferred and no application for review 
shall be disposed of without notice to the parties con- 
cerned." 


H2j This rule i.s or much wider scope than tlio 
correBixfnding provisions as to review in tho 
CHvil Procedure Code and a refusal to review 
thereunder is, in my vc.spectful tfpinio»i, muiues- 
tionably a decree within the definition of that 
terra contained in s. 2 (2), Civil P. C. riio 
Court so refusing is a Court of Review and so 
far as regards thut C'ourt the order of refusal 
conclusively determines the rights of the parties 
with regard to all the matters in controversy 


1 


purpose, equivalent to an order summarily dis- 
missing an appeal under o. 11 , R. Jl. which has 
been held to 1 )g a decree ; 30 c. . N. 03i.‘ No 
doubt, an order rejecting an application fi)r 
review under o. 47, It. l. Civil P. C., is not 
api^ealable, but this is because of the express 
provision to that effect contained in o. -IT, H. 7 
CUvil P. C. That being so, I think that it was 
unnecessary to justify the decision in 23 pat. 442* 
by reference to any dictionary meaning of the 
word ‘decree.’ 

[13] The question remains what moftning 
should be attached to the term “decrees” in 
Rr. 48 and 49 of the Agency Rules. Before 
imssing to a consideration of the Agency Rules 
as a whole, I would note the provisions of R. 54 
as above set out and of R. 55 which i)rovides 
as follows : 


"56. The Agent to the Governor or the Government 
Agent, as the case may be, for the purpose of satisfying 
liimself that a decree or order made in any case de- 
cided by a Court subardinate to him was according to 
law, may call for the case and pass such order with 
respect thereto as he thinks fit." 


[14] The use in R. 54 of the expression “judg- 
ment or order" and in R. 55 of the expression 
“decree or order” i.s in sharp contrast to the 
expression “decree” used in Rr. 48 and 49. I 
do not think that any distinction is to be made 
between the expression “judgment or order” in 
R. 54 and the expression “decree or order” in 
R. 55. The use of the word “judgment” in R. 6i 
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is strong evidence that when the Governor in 
Council passed the Agency Rules he had in 
mind the provisions of the Civil Procedure Code 
-inco we find that the word ‘ judgment” in the 
c-ontoxt of R. 51 ot tho Agency Rules has 
obviously ]ieeu taken from o. 47, R. 1. Civil P. C., 
and Wiis clearly not intended to iiiiply any dis- 
tinctioi! between the word “judgment” in R. 51 
an<l tiiO word ‘‘decree” in R. 55. This is op. 
naveat from the wording of o. 47, r. l, Civil 
P. C , which, for this purpose, may be sum- 
marised as follows: 

“Auy person cousideriug bimscll aegrie^ed fa) by a 

• It'crtc or order and who .... des’ros tfi obtain 

a re view of the decree passed oi- order made against 
itini. may apply for a review of judginout to tbc Court 
which x>ii?.-,ed the decree or made the order.” 

15- Jt is obvious that addition of the words 
“<a* order” following the word “judgment” in 
R. 54 and tlie word “decree” in R. 55 Is quite 
inconsistent with an interpretation of the word 
decree” in Rr. 4S and 49 which would extend 
that meaning to “any order from one having 
authority”. l^Ir. R. N. Ras attempted to ex- 
pbiin the u.sc of the word “order” in Rr. 51 and 
55 of the Agency Rules by reference to the dofi- 


uition of the term “decree” in the Interpreta- 
tion Clause at the beginning of tho Agency 
Rules, which provides as follows: “Decree” shall 
incliulo orders passed under Rr. 39 (l) and 43 (3) 
but not orders under Rr. 83 and 35 and he sub- 
niitted that the word “order” was intended to 
cover tho case of these orders under Rr. 33 and 
35 which would otherwise have been excepted 
from tbc operation of Rr. 54 and 55. There is 
some prima facie point in this argument, but 
I do not think that it can possibly prevail. As 
we shall see, the Agency Rules contain a sim- 
plified and complete Code of Civil Procedure 
and the distinction in Rr. 54 and 55 thereof 
between the terms ‘judgment’ and 'order' and 
the terms ‘decree* and ‘order’ corresj>ond to a 
general and well recognised legal distinction 
which is made not only in the Indian Civil Pro- 
cedure Code but in -practically all Codes and 
Rules of Civil Procedure and reflects tlio busi- 
ness necessity for a difference in treatment of 


decrees and orders for the purix)ses of their 
finality and of api'jeals thereform and revisions 
thereof. The use of iho term ‘order* in Rr. 64 and 
55 of the Agency Rules is prima facie com- 
i)Ietely general in scojie and I can see no ground 
whatever for restricting the meaning of the term 
Jia there used to anything less than its ffsual 
ordinary and well recognised meaning or for 
supposing that the Governor in Council had 
not in mind the business necessity above refer- 
i*ed In restricting further proceedings against on 
order to the review and revision provided for 
in Ri*. .54 and 65 emd the final possibility of re- 


vision under R. 59 of the Agency Rules. It 
follows that in using the expression "judgment 
or order” in R. 54 and the expression “decree or 
order” in E. 55 the Governor in Council must, 
in my opinion, have had in mind some such 
distinction between those terms as is contained 
in the Civil Procedure Code which was in force 
everywhere in British India except in the Agency 
Tracts, and the inference is that by the term 
“decree” tho Governor in Council intended some- 
tliing corresponding generally to the definition 
of that term contained in the first sentence of 
s. 2 (2), Civil P. C., namely : 

‘Mecree means the formal exi)ressioii of an adjudi- 
cation which po far as regards the Court expressing it 
conclusively dotei-mines the rights of the parties with 
regard to all or any of the mutters in controversy in 
tho Hoit and may b'c either preliminary or final.” 

As to the remaining part of that definition, it is 
not necessary for the purposes of this case to 
decide whether the term would also extend to 
the other three specific niattei’s included in that 
definition by s. 2 (2), Civil P. C., namely, re- 
jection of plaint, the determination of question 
under S. 47 or s. 144. The fact that the defi- 
nition in the Civil Pi'ocedure Code goes on to 
exclude any adjudication from which an appeal 
lies as an appeal from an order, or an order 
of dismissal for default, does not, in my view, 
affect the scopo of the term “decree” as used 
in Rr. 48 and 49, Agency Rules. The exclusion 
of these matters from the scope of the term 
“decree” in the Civil Procedure Code is based 
solely upon the existence of other express pro- 
visions of the Code which deal specifically wi th 
those matters and therefore made it necessary for 
the purposes of that Code, to exclude them from 
the scope of the term "decree.” 

[IGJ The above inference from the wording of 
Rr. 64 and 55, Agency Buies as to the meaning 
of the expre-ssion “decree” in Rr. 48 and 49 
tliereof, is, in my opinion, strongly supported 
when we consider the scope and intent of the 
Agency Rules as a whole. These Rules are ex- 
pressed to be made by the Governor in Conncil 
for the administration of the Agency tracts and 
for the regulation of the procedure of the officers 
appointed to administer them. They are divided 
into three parts under the headings ‘Powers* 
which are dealt with nnder B. 1, 'Civil Justice* 
which is dealt with imder Br. 2 to 60 and ‘Re- 
venue’ which is dealt with under Rr. Cl to &?. It 
is obvious that the bulk of the rules, therefore, is 
concerned w’ith civil justice. Rule 2 deals with 
the valnation of suits, Br. 3 to 10 with jurisdic- 
tion of Courts, Br. 11 to id with transfer of suits, 

Br. 14 to 28 with institution, trial and determina- 
tion of suits, Rr. 29 to .38 with the execution of 
decrees and orders. The term "order” in this 
context is referable to b. 37 which deals with 
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the Older for the execution of a decree passed by 
a Court in British India situated outside the 
Agency tracts, and therefore has no relevance for 
our purpose. Rules 39 to il deal with the investi- 
gation of claims and objections to execution, 
lU*. 42 to 44 deal with interim protection of pro- 
perties, Rr. 45 to 46 cover special proceedings, 
Hr. 47 to 66 in’ovide for appeals and lu*. 57 to 60 
contain general provisions. It will thus be seen 
that Rr. 2 to 60 of the Agency Rules constitute in 
effect a simiDlified Civil Procedure Code and 
reference to the individual rules shows quite 
clearly aud as one-would expect that simplicity 
n.nd avoidance of complicated and lengthy litiga- 
tions are the objects for which the Agency tracts 
are governed by the Agency Rules rather than 
by the Civil Procedm-e Code. As we have seen, 
R. 48 provides for a second appeal to the High 
Court from an original decree passed by any 
Court subordinate to the Ooverninent Agent or 
the Agent to the Governor and R. 49 provides 
for a appeal to the High Court from every 
original deciee imssed by the Agent to the 
Governor or the Government Agent. Rule 54, as 
w’e have also seen, provides a very extensive 
power to the Agent to the Governor or the 
Government Agent to review his own judgment 
or order, and R. 55 provide a power of revision 
of every decree or order made in a case decided 
by a Court subordinate to the Agent to the 
Governor or the Government Agent which is 
very much wider in scope than the cori*esponding 
provisions of S. 115, Civil P. C. As a final pro- 
vision, intended, in my opinion, to cover cases 
where difficult matters of law arise or the pro- 
ceedings of the ^Vgent to the Governor or the 
Government Agent present unusual features. 
R. 69 confers a power of revision upon the High 
Court in cases where a petition against such pro- 
ceedings is referred to the Court by the Governor. 
In my opinion, the scope and intention of Rr. 48, 
49, 61 , 55 and 69, Agency Rules, are perfectly 
clear and I can find no room for construing the 
word ‘decree’ in Rr. 48 and 49 as possessing any 
Nvider meaning than it does in the oi)enmg 
sentence of the definition in S. 2 ( 2 ), Civil P. C. 
Ail orders other than decrees are subjected by the 
rules to a very full power of revision. Under R. 55 
the Agent to the Governor or the Government Agent 
possesses a very wide power of revising any prder 
made by a Court subordinate to him. Under 
R. 54 the Agent to the Governor or the Govern- 
ment Agent ixwaesses a very wide power of 
reviewing any order of his own. It is to be re- 
membered that wliilst the words “for any other 
sufficient reason” which appear in o. 47, R. 1, 
Civil P. C., are necessarily to be construed 
e^juadem generis witli the previous specific rea- 
sons for review therein set out, there is no similar 


reason for cutting dow'n tho ordinary nieauing 
of tlio words “or sufficient cause” in R. 54, Agency 
Rules, which on their plain and ordinary mean- 
ing cover, in my opinion, any case which in 
tho interests of justice make a review desirable. 
Finally, as I have alioady pointed out, there is 
tho safety value of R. 59 under which petitions 
against tho proceedings of the Agent to the 
Governor or the Government .\gcnt may be re- 
ferred to the High Court if after submission to 
the Government they think fit so to refer. Thc.so 
three Rules 54, 53 and 59 in the context of u .set 
of rules designed to achieve simplicity and avoid 
lengthy and complicated litigation, appear to mo 
to be quite inconsistent with any intention on 
the part of the Governor in Council to make any 
order other than a decree within the meaning of 
S. 2 (2), Civil P. C., appealable under Rr. 48 and 
49, Agency Rules. 

[17] For the above reasons I am of opinion, 
that the word “decree” where it appears in the 
Agency Rules means the formal expression of an 
adjudication which so far as tho Court expres3ing| 
it conclusively determines the rights of thoj 
parties with regard to all or any of the mattersj 
in controversy in a suit and may 1^ either pro-; 
liminary or final. Whilst there is no specific j 
provision in the Agency Rules for a preliminary 
decree there is nothing therein to exclude the 
passing of a preliminary decree in a proper case 
and where such a decree is passed, it would, I 
think, come within the scope of the term “decreo” 
in the above mentioned rules. The order of 
remand here in question is, in my opinion, 
clearly not a decree, since it does not purport to 
dispose of any of tho matters in controversy in 
the suit, aud in this respect I agree with the de- 
cision of their Lordships of the Madras High 
Court in 36 1. C. 801,* above referred to. 

[18l I would, therefore, dismiss this applica- 
tion with costs. The hearing foe is assessed at 
three gold mohurs. 

BeevoP J. — I agree. 

D.H. Application dis7Jiissed. 


A. I. R. (39) 1948 Patna 71 [C. N, 26.] 

Beevob J. 

Kanhu Charan Ramanuj Das and another 
— Petitioners v. Mangaraj Padhan and 

another — Opposite Party. 

Civil RevD. No. 136 of 1943, Decided on 24-2-1047, 
from order of Senior Deputy Collector, Calasoro, 
D/- 1-6-1945. 

Orissa Tenancy Act (2 [II} of 1913), S. 31-B, 
Explanation and S. 228 — Sale of holding in execu- 
tion of rent decree — Subsequent sale of portion of 
holding in execution of money decree — Right of 
subsequent auction purchaser to apply for setting 
aside prior sale--— Civil P. C. (1908), O. 21, R. 89. 

On 14th April 1944 a certain holding sold in 
execution of a rent decree. By that time the judgment- 
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debtor having died his son had been brought on the 
record as his legal representative. On 15th April 1944 
a portion of the bolding was sold in execution of a 
nioney decree against the son and the sale was con- 
firmed on 29th June 1944. The purchaser at such sale, 
tneanwhile on 11th May 1944, made the requisite 
deposit and applied to have the sale under the rent- 
decree set aside : 

Held that (1) by virtue of S. 65, Civil P. C , the pur- 
chaser must be treated as a transferee on llth May 
1911- [Para 9J 

(2) The purchaser had a right under the Explana- 

tion to S. 31 -B, Orissa Tenancy Act, to be brought on 
record as a judgment-debtor. [Para 10} 

(3) Hence the purchaser could inabe the necessary 

deposit under O. 21, R. 89, Civil P. C., or under S. 228, 
Orissa Tenancy Act, [Para 10] 

P. C. Chalterji — for Petitioners. 

j6. N. Das and H. P, Dhagat — for Opposite Party. 

Ordep Tlii:5 is an apijlication in revision 

against an order of the Senior Deputy Collector, 
Balasore, with apjiellate powers bringing on 
record a certain man under the provisions of 
S. 31-B, Ori9.sa Tenancy Act, and directing that 
his application to deposit money to set aside the 
sale be disposed of according to law. This order 
reverses an order of the Rent Suit Officer of 
Balasore dated 2 ist December 1944, who held 
that the said i^erson as an applicant had no 
right to make deposit under o. 21 , R. 89 , 
Civil P. C. 

[2] The material facts are as follows : In 1940 
a suit W'as brought to recover rent and on 27th 
September 1940 an ex parte decree for the sum 
of about Rs. 12 was passed in that suit. On l4th 
Ajjrii 1944, the entire holding was brought to 
sale. By that time the judgment-debtor had 
died and his son was brought on the record as * 
his representative. On l5th April 1944, opposite 
party Ko. l purchased 52 acres out of a holding 
in execution of a money decree against the son 
of the original judgment-debtor in the Court of 
the Munsif. On llth May 1944 opposite party 
NO. 1 deposited the requisite sums in the Court 
of the Rent Suit Officer who set aside the sale 
under o. 21, R. 89, Civil P. C. His right to make 
that deposit was challenged. 

[3] In the application to .set aside the sale it 
was not sijecified under what provision of law 
be was claiming to set aside the .sale. The Rent 
Suit Officer considered both O. 21. R. 89 and 
S. 81. B, Orissa Tenancy Act, and held that the 
opposite party No. 1 had no right to make a 
dex^osit to set aside the sole. On appeal the 
DeiJuty Collector with apx)ellate powers held 
tlint oi)iK)site imrty No. 1 bad the right to be 
brought on the record as judgment-debtor under 
S. 31-B, Orissa Tenancy Act, and passed order 
accordingly. 

[4] Two i^oiiits liave been urged on behalf of 
the petitioners. First, that no apx)eAl lay to the 
Collector who transferred (? Sic) to the Deputy 


Collector with api^ellate xx)wer.s, and secondly, that 
S. 31-B, Orissa Tenancy Act, was not applicable 
to the facts of the case. 

Csj Mr. P. C. Chatterji ax^pearing for the 
Ijetitioners frankly conceded that the jjoint 
regarding maintainability of the appeal to the 
Collector was not taken in the lower Court. At 
XJresent I am of the opinion that the contention 
that the ax^peal did not lay to the Collector is 
invalid. But as this point was not taken in the 
lower Court and the facts have not been fully 
investigated, I do not wish to give a final deci- 
sion on this i^oint. One reason for this is that 
even if no apxieal lies to the Collector, I have 
come to the conclusion that the decision of the 
Dex>uty Collector who Jieard the appeal was 
correct in law and there would be sufficient 
groimd for interfering with the original order of 
the Rent Suit Officer. Tlie crux of the question 
l)efore mo is whether the opi)Osite Party no. 1 
had a right under the explanation to s. 81-B, 
Orissa Tenancy Act, to be brought on the record 
to make a deposit to set aside the sale either 
under o. 21, R. 89, Civil P. C,, or 9. 228, Orissa 
Tenancy Act. 

Cc] Section 31-B, Orissa Tenancy Act, runs 
as follows ; 

“(1) Notwithstanding anything coDtained Id this Act, 
any transferee, who obtained a transfer of an occupancy 
holding or a portion or a share thereof, before the com- 
mencement of the Orissa Tenancy (Amendment) Act 
1938, shall be liable to pay the fees lawfully payable by 
him at the time of the transfer, within three years 
from the coming into force of that Actorthedate of the 
landlord’s knowledge of the transfer whichever is later, 
but he shall not be liable to ejectment on the ground 
that the landlord has not given consent to the transfer. 

(2) The holding or a portion or a share thereof shall 
not be liable to be sold in satishretion of the decree for 
arream of rent without making the said transferee a 
party to the proceedings in execution of the decree 
provided that the transferee has given notice of transfer 
by registered pDst to the landlord. 

Explanation : Notwithstanding anything contained 
in this Act or in the Code of Civil Procedure in the case 
of a transfer of a holding or a portion or a share 
thereof, whether before or after the decree the trans- 
feree may bo brought on record in the proceedings in 
execution either in substitution of or in addition to the 
judgment-debtor, and such transferee shall, when so 
added or substitoted, be treated as a judgment-debtor 
for all purposes of the said proceedings in execution of 
the decree.'* 

[7] Sub-section (l) refers only to transfers 
which took place before the commencement of the 
Orissa Tenancy Amendment Act, 1933. The words 
‘the said transferee* in sub-s. (2) most refer to 
transferee in sub-s. (l), that is, a transferee prior 
to the commencement of the Amendment Act. It 
would be natural to expect that the explanation 
to that section would be confined to such trans- 
fei-s, but the words ‘whether before or after the 
decree’ in the explanation seem to me to render 
such constraction of the explanation itself im- 
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pc^bld and the explanation must in my opinion 
be considered as I'efecring to transfers before or 
after the decree, whether these transfers occurred 
before or after the Orissa Tenancy Amendment 
Act, 1938, came into force. In other woi*ds it is 
nece^ary to construe this explanation as if it 
' were an independent section of the Act. 

C8] Mr. P. C. Chatterji has urged that tlie 
explanation should be read as restricted to such 
transfers as took place before sale in execution 
of the decree but I can find no justification for 
reading into the explanation any such restriction; 
and it seems to me that the explanation m\ist 
apply to all transfei’s which occuri-ed before the 
execution is completed. 

[9] It was also urged that on the date of his 
application, 11th May 1944, opjjosite party No. l 
was not really a transferee, because the auction 
sale in his favour in the Munsif's Court had not 
then been confirmed. But under S. 65, Civil 
P. 0., where immovable property is sold in 
execution of a decree and such sale has become 
absolute the proiierty shall be deemed to have 
vested in the purchaser from the time when the 
property is sold and not from the time when 
the sale becomes absolute. The sale in favour of 
opx>08ite party No. 1 was confirmed on 29th 
June 1944 and therefore under S. 65 the proi^erty 
purchased by him must be deemed to have 
vested in him from date of his purchase, that 
iS| 15th April 1944. Thus he must be treated as a 
transferee of the inoperty on llth May 1944, the 
date of his application. 

ClOl 1 therefore agree that he had i\ I’ight 
under the explanation to S. 31.B to be brought 
on record as a judgment-debtor and therefore he 
could make the necessai'y depc^it under O. 21, 
R. 89 or 8. 228, Orissa Tenancy Act. This peti- 
tion therefore fails and is dismissed T\'ith costs. 
Hearing fee one gold mohur. 

1 ^-H. Petition dismissed. 

A, I. K. (83) 1948 Patna 73 [G. N. 27,] 

Beevor J. 

Kami] Shaikh — Appellant v. Emperor. 

Criminal Appeal No. 299 of 1946, Decided on 
14‘‘11*1949, from deoiaion of Magistrate, 1st Class, 
Damka, D/- 18*4-1946. 

(a) Penal Code (1860), S. 366A Evidence of 
girl — Corroboration. 

It cannot be said that the evidence of the girl always 
needs corroboration in cases under S. d66A, but where 
it is found that the girl in question has been definitely 
lying on important points in her story, then it is un- 
safe to rely on other parts of her evidence to convict 
any person of a criminal offence unless that evidence is 
corroborated on material points. The presence of the 
girl in the house of the accused is not a material point 
lor the purpose of corroboration. [Para 4] 

(b) Evidence — Appreciation — Unreliable wit- 
ness — Corroboration. 
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It is'oseless to speculate on possibilities or 
ties. There are varieties of possibilities, and in tlio alj- 
sence of reliable evidence it is wrong to take the view 
that one possibility is move probable than another anti 
treat that probability as corroboration of a witness whi* 
has been found clearly unreliable. [I’ura I] 

S. li. Ghosal — for Appellant. 

1’. — for the Crowii. 

Judgment. — The np()eUant luis been con- 
victed by a ist class Magistrate invested with 
lX)wei*s under S. 30, Criminal P. C. under s. 3r.r,A, 
Penal Code, and has been sentenced to fi\e 
years’ rigorous imprisonment. 

[2] The girl in question, one Saniiran l’>ihi, 
was found at night at the liouse of tlie appellaiit 
which is in the same village as her husband's 
liouse. She had been missing from her husband’s 
house for some day.s according to the prosecu- 
tion story, and the prosecution was started on 
the basis of her story which was that she was 
induced to go to the apixjllant’s house by threats, 
the api^ellant escorting her with a hasua. She • 
also alleged that she was promised jewellery and 
comfort when she would bo sent to Burdwan for 
another marriage. She also alleged that during 
her stay in the api)ellant’.s house she was raiH*d 
by the appellant more than once. 

[3] The learned Magistrate gave very gooil 
reasons in bis judgment for disbelieving tlie 
story that the girl went to the api)cllant’s house 
as the result of threats as alleged by her, but he 
accepted her story that she had been taken there 
by the api^ellant. He summed up his findings on 
this point in the following sentence : ‘’Li other 
words the complainant’s story that slie had been 
taken there by Kamij (the appellant) must l)e 
accepted corroborated as it is by the unassailable 
fact of her being i*ecovered K'om his house.” 
This finding followed another finding that the 
appellant’s story that she had been planted in 
his house w’as untrue. 

[43 In my opinion the learned Magistrate 
rightly recognised the need for corroboration of. 
the evidence of the girl in this case. I am far 
from holding that the evidence of the gi^-1 always 
needs corroboration in cases under S. 3GGA, but 
where it is found that the girl in question has 
been definitely lying on important points in her 
story, then it is unsafe to rely on other parts of 
her evidence to convict any person of a criminal 
offence unless that evidence is corroborated on 
material points. Now I cannot agree with the 
learned Magistrate that the presence of the girl 
in the house of the appellant was a material 
point for the pniqxjso of corroboration in this 
case. When once the story of threats bad been 
disbelieved, the question which remained for de- 
cision was did tlie girl go to the appellant’s 
house of her own accord or under inducement, 
and if she went by inducement, was ihZ/t induce- 
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ment given by the api-^llimt. Now on neither of 
these i-oints would the presence of the girl in the 
house indicate in any way which way the ques- 
tion should be answered. It is consistent with 
jeither answer to the- question. It is useless to 
si>eculate on i^jossibilities or probabilities. To my 
mind tb‘ie ai-* varieties of possibilities, and in 
the absence of reliable evidence it is wrong to 
take the viev.' that one possibility is more prob- 
able than another and treat that probability as 
corrolxnation of a witness who has been found 
clearly unreliable. I can find no other circum- 
stances in the evidence to corroborate the girl’s 
stoiy that she "went to the house of the appellant 
as a result of inducement by him and I must, 
therefore, liold that the charge under S. S66A, 
Penal Code, has not been proved against the 
appellant. 

[ 5 ] This appeal is, therefore, allowed. The 
conviction and sentence are set aside and the 
appellant is discharged from his bail. 

N.P. Appeal allowed. 


A. I. R. (35) 1948 Patna 74 [C. N. 28.] 
Aoarwala Ag. C. J. 

Ku}/iulesh Bhaduri — Petitioner v. Emperor. 

Criminal Revn. No. 905 of 1940, Decided od 
14-10-1940. 

Criminal P. C. (1898), S. 480 — Sub-Judge start- 
ing proceedings against pleader for contempt — 
Evidence recorded — Sub-Judge, however, not 
intending to proceed under S. 480 or S. 482 but in- 
tending evidence to form part of his report to 
Disrict Judge for proceedings under Legal Practi- 
tioners Act — Procedure held was inappropriate and 
evidence recorded could not be foundation for 
order regarding contempt. 

Where the Subordinate Judge started proceedings 
aga'ust a pleader by sorvirtg a uot'be on bim to show 
cause why be should not be committed lor contempt 
(S. 228. Penal Code) and examined a number of wit- 
nesses, but he had no intention of proceeding either 
under Ss. 480 and 482 or under S. 476 but intended the 
evidence to form pai-t of his report to the District Judge 
for the purpose of the proceedings under the Legal 
Practitioners Act which he had invited the District 
Judgs to initiate: 

Held that tlie Subordinate Judge did not adopt tbe 
procedure aj^propriate for deai'ng with a case of con- 
tempt and, therefore, the record that he made of the 
evidence could not be the foundation for an order 
against the acensed in relat'ou to the alleged contempt 
of Court, but only, if at all, lor the purposes of the pro- 
ceedings under the Legal Practitioners Act. [Para 2] 

Held further, that there was no occasion to quash 
tbe proccc-d'ngs started by the Judge. [Para 2] 

Annotation : — (’46-Com.) Cr. P. C., S. 480, Notes 1 
and 10; S. 482, N. 1. 

S. C. Chalcraverty — for Petitioner. 

Gopol Prasad — for the Crown. 

Ordep. — This application arises out of a sonic- 
what imfortuDAte proceeding in the Court ©f Mr. 
U. N. Singh, Subordinate Judge, on 5 - 6 - 1946 . It 


appears that during the hearing of the civil suit 
oil the morning of that day the lawyers for the 
plaintiff and the Court were in disagreement 
about various matters which it is unnecessary to 
detail, and about which I do not propose to ex- 
press an^' opinion as theie is also a proceeding 
under the Legal Practitioners Act jiending against 
the pleaders concerned. Eventually, after tlie 
Court had risen for the day, a notice was serv- 
ed on one of the pleaders for the plaintiff, 
namely, tlie present petitioner Babu Kaiimlesh 
Bhaduri, calling uiion him to show cause why 
he should not be proceeded against for contempt 
of Court and for disobeying an order of the 
Court. 'Ihe petitioner showed cause, and the 
Subordinate Judge proceeded to examine a mun- 
ber of witnesses. As the incident or incidents 
which led the Judge to take this action were all 
matters which occurred in the presence of the 
Court, it is difficult to understand why it was ne- 
cessary to waste so much public time in recording 
the statements of witnesses. However, that is what 
the Coui’t did, and on 2l3t Jrme, the petitioner 
applied for an adjournment, with the result that 
the next hearing of the matter was fixed for 16th 
July. In the meanwhile, the petitioner moved this 
Court to quash the proceeding.s, The procedure ad- 
opted by the Court is somewhat unusual. In the 
case of acts amounting to an offence under S. 228, 
Penal Code, S. 480, Criminal P. C., empowers the 
Court concerned to detain the offender in custody 
and at any time before the rising of the Court on 
the same day to take cognizanceof the offender 
and sentence him to pay a fine not exceeding 
Rs. 200. If the Court considers that such a fine is 
inadequate in tbe circumstances of the case, S. 482 
authorises the Court to record the facte and the 
statement of the offender, and forward the case 
to a Magistrate having jurisdiction to liry the 
same. That is the normal procedure in the case 
of a contempt of Court committed in the presence 
of the Court. 

[2] Section 228, Penal Code, however, is one 


d£ the off ences mentioned in cl. (b) of sub-s. (1) 
S. 195 of the Code, and is, therefore, on of- 
fence to which s. 476 applies. Section 476 em- 
l)Oweis the Court, in which or in relation to the 
proceedings of which an offence mentioned in 
als. (b) and (c) of sub-s. (l) of s. 195 has been 
committed, to make a preliminary enquiry if it 
considers this to be desirable, and thereafter to 
make a complaint in writing and to forward the 
complaint to a Magistrate of the first class having 
jurisdiction. In forwarding the record to this 
Court the Subordinate Judge sent wl»t he 
a report, in the coiu'se of which he said t^t he 
did not think it expedient himself to deM wito 
Babu Kamalesh Bhaduri by startog proc^j^ 
under S. ISO, Criminal P. C., and pumahmg tam 
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iindeL* s. 228, Penal Code, but that he thought it 
more proper to start the present proceedings 
against him with a view to reporting his conduct 
to the District Judge and the High Court for 
taking proper action against him. Although, 
therefore, the learned Judge started by serving a 
notice on the petitioner to show cause why lie 
should not- be committed for contempt, he., ac- 
cording to his own report, had no intention of 
proceeding in either of the ways contemplated by 
the Code for dealing with a contempt committed 
in the presence of the Court as he himself says ho 
did not think it a case in which he should pro- 
ceed under S. 480, and it follows that S. 482 was 
also inapplicable. Obviously the Subordinate 
Judge had no intention of proceeding under 
S. 476 for, if that had been his intention, he must 
have contemplated making a complaint to a 
Magistrate of the fii'st class, but, as he himself 
says, his intention was to make a report to the 
District Judge or to the High Court. It was not 
in his contemplation to make a complaint to a 
Magistrate of the first class. The only view that 
I can take of his proceedings in recording evi- 
dence is that he intended this evidence to form 
a part of his report to the District Judge for the 
purpose of the proceedings under the Legal 
Practitioners Act which he has invited the Dis- 
|trict Judge to initiate. There is, therefore, no 
occasion to quash the proceedings, and the only 
observation which is necessary to make is that, 
as the learned Judge has not adopted the proce- 
dure appropriate for dealing with a case of a 
contempt, the record that he has mode of the 
evidence cannot be the foundation for an order 
against the accused in relation to the alleged 
contempt of Court, but only, if at all, for the 
purpc^es of the proceedings under the Legal 
Practitioners Act. Subject to these observations 
the rule is discharged. 

Rule discharged. 


A. I. R. (83) 1948 Patna 79 [G:n. 29.] 

Reuben J. 

Siram Mahto and others — Petitioners v. 
Emperor. 

of 1946. Deciclod on 
U-1^1946, against Order of AppeUata Magistrate, 
Uarbhanga, D/- 30-4-1946. “ . ’ 

ParUtion Act (Beng. Act 5 [V] 
of 1897), Chap. VI — No presumption of correctness 
attaches to entry made in CoUectorate partition 
proceedings — The entry is admissible as piece of 
evidedce; 63 I. C. 194 (Pat). l>Uting. [Paras 4, 5 ] 

(b) Estates Partition Act (Beng. Act S [VJ of 
1897), S. 99 — The section merely lays down what 

the rights of encumbrancers will be It does not 

operate automatically to dispossess the encumbr- 
ancer in possession if the encumbrancer does not 
voluntarily give up his possession. [Paro 7] 


Cases referred \ — 

1. (’21) 63 I. C. 191 (Pal.), Dc-bi Liil Sah v. K.iui 
Bibeki Singh. 

2. (’31) 12 P. L. T. 332 : 17 A. 1. R. 1930 Pat. 3T(J : 
126 I. C. 905, Lachhandhai’i v. Rajput ilaUton. 

3. (’21) 63 I C. 226 : 8 A. I. R. 1921 Pat. 275, J-.igdeo 
Nurain Singh v. P.ulnki (iOi>e. 

4. (’ll) 22 P. L. T. 765 : 28 A. I. R. 1911 Pal. 613 : 
198 I. C. 68, Kailasli Singh v. Emnoror. 

S. A’. Banerji — for Petitiouei.'. 

Bajhishore Prasad — for the C'lowii. 

Reuben J, — The potitiOiieis iiUM' leciicyii- 
victod under Ss. liT and 379. Penal Code, and 
sentenced under the latter .section to a fine of 
Rs. 25 each and, in default of i.ayment of i'.ue, 
rigorous imprisonment for ten days. No sepa- 
rate sentence has been imposed under S. 147 , 

[ 2 ] The iJiosecution case, wliich has been ac- 
cepted by the Couits below, is that on 13-9-1915 
at village Bhagwatpur in the jurisdiction of 
police .station Samastipur the petitioners accom- 
panied by ten or fifteen other persons cut aud 
dishonestly removed from plot no. 3635 makai 
crop grown on behalf of Makardhwaj Namin 
Singh and his cosharei‘9, and that on jn’otest by 
the comjdainant (p. w. 1 ), the iHititioners tiiieat- 
ened to beat p. \v. 1 and ran to do so. Tlte 
defence was a denial of the occurrence and an 
assertion that the land in question is in the 
cultivating possession of petitioners Siram Mahto 
and Keslnvar Mahto. 

[ 3 ] Plot NO. 8685 was formerly included in 
Tauzi NO. 3871 and in the khatian (Ex. 1) pre- 
pared in the year 1898 it Is recorded as the bakasht 
land of one Thuksharau Lai, with a note that it 
is in the possession of Shyam Bihari Lall as a 
usufructuary mortgagee. Following this entry, 
there was a CoUectorate partition of the estate, 
and in the partition proceedings plot no. 8685 
was allotted to one of the new tauzis formed 
in the partition and numbered Tauzi no. 14148. 
This tauzi feU in the share of one Parmanand 
Lall, whose successors-in-interest are Ramnaraiu 
(D. w. 1 ) to the extent of 8 annas and his cousin 
Chariter to the extent of the remaining 8 annas. 
Xhuksaran LaU aforesaid got a separate patti. 
In the barwarda (Ex. E) prepared in the partition 
proceedings, plot No. 3685 is recorded as bakasht 
without any note of the possession of the mort- 
gagee. The complainant’s masters, Makardhwaj 
and his cosharers, claim possession of plot 
No. 3685 as succes3ors-in-interest of the original 
mortgagee Shyam Beliari Loll, their case being 
that the mortgage is stiU unredeemed. Siram 
Mahto and Keshwar DIahto claim possession of 
the land under an oral thika from Ram Narain 
(D. W. 1 ) of Ram Karain’s 8 annas share, and a 
kebola (ex. d) and a bharna deed (Ex. c) boUi 
executed in November 1943 by Awudesh, snoce-s- 
sor-in-interest of Charitar, and covering the 
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8 annas sliaro of Charitt-i'. ’I'ho Courts below 
found possession in favour of the prosecution 
relying on the khatiau of 180S and the oral evi- 
dence of possession adduced by the ijroaecution. 

[4] The Hist point urged before me is that the 
Courts below ha\e not given proi^er weight to 
tho entry in the barwarda (Ex. E), according 
to whicli tiie plot in question is the bakasbt of 
the landlords and which does not show the pos- 
session of the mortgagee. In this connexion my 
aiientioii has been drawn to the ca.se in 03 i. c. 
194* as an authority that a presumptioii attaches 
to the record prepared in a Collectorate partition 
proceedings. 'I'liatwasa case in which the record 
svas prepared in accordance with an application 
Hied ))y the proprietors, who were parties to the 
proceeding, admitting a certain mokarrari grant. 
As was pointed out in the later case in 121’. E. T. 
332,^ that was a siK'cial case in which the admission 
ijiiado hy tlie proprietors gave weight to the 
record prepared but ordinarily no presumption 
of cori'GCt-ness attaches to this record such ns 
attaches to a record-of-rights prepared under the 
lirovisions of tho Bihar Tenancy Act. In this 
connexion a reference may also be made to the 
ease in 03 i. 2*20.® 

^5] Undoubtedly, the entry in the barwards 
is admissible a.s a piece of evidence. It has to be 
<-onsidered, however, along with the other evi- 
ilence, whicli in this case consisted of the khatian 
of 1698, and the oral evidence adduced on both 
sides. The provisions regarding tlio preparation 
of the record of existing rights and assets in 
Collectorate partition proceedings are contained in 
chap. 0 , Estates Partition Act (Bengal Act 5 [v] 
of 1897). The Deputy Collector making the 
partition may make an iudei^endent survey and 
])repai'e the rccord-of-rights and assets under 
ss. 45 to 48 of the Act, which involves, among 
other things, a general notification after tho pre- 
liminary preparation of the record, and attesta- 
tion of the record in the [)re3once of the i)ei*sous 
interested and attending, a correction of the re- 
cord upon objections made by i:)ei-sons interested 
after such local enquiry as may be thought fit, a 
check of tho correctness of the measurement if its 
coiTectness is challenged, and finally publication 
of the record as eventually prepared and a grant 
of copies to landlords and tenants. Otherwise, 
under S.49 of the Act, tho Deputy Collector may 
accept the palmers of a previous survey of record- 
of-rights,etc. “after making any correction winch 
may api^ear necessary.” There is nothing on the 
record of the present case to show under w’hich 
of these differing provisions the barwarda in ques- 
tion was prepared and hence it is not clear what 
weight would attach to the record so prepared. 

[C] 'What the petitionei’S particularly rely on 
in the barwai'da is the fact that it does not show 


the land as being in the possession of the mort- 
gagee. The suggestion appeai-s to have been made 
before the Courts below that this shows that the 
mortgage w’as redeemed; As lias been pointed 
out, how'ever, by the original Court, no evidence 
to this effect was adduced on behalf of the defence 
while, on the contrary, the case of the prosecu- 
tion definitely is that the mortgage was not re- 
deemed. Treating the entrj* in the barwarda 
merely as a piece of evidence, I find it impossi- 
ble to hold that the Courts below erred in hold- 
ing that the entry in the khatian together with 
the oral evidence of the prosecution witnes-ses 
must prevail over the entry in the barwarda. 

Ct] Next, it is contended that under the pi'o- 
visions of s. 99, Estates Partition Act. the mort- 
gage charge must be held to have been ti-anaferred 
to the share allotted to the mortgagor T’huksaran. 
This section merely lays down what the rights 
of encumbrancers will be. It w’ould not operate 
automatically to dispossess the encumbrancer if 
the encumbrancer does not voluntarily give up 
his possession. In a cose under s. 379, Penal 
Code, we are concerned primarily with posses- 
sion and the Courts have rightly considered this 
lioint. They have found that in fact Makardh- 
waj and his cosharera are in jxissession. Th(‘ 
question, therefore, as to whether the right of 
Makardhwaj and hjs cosharers to jxissession was 
affected by the partition iirocecdings of 1902 is 
irrelevant in the present case. 

[8] Thirdly, it is urged that the Courts below 
have erred in treating Makardliwaj as a tenant. 
The reference is to the aiiiiellate Court’s judg- 
ment in which the appellate Court speaks of the 
complainant’s master as being the “recorded 
tenant.” It is obvious that the word “tenant” 
has been loosely and incorrectly used. The 
Court was dealing at this part of the judgment 
with the question as to whether the khatian 
should prevail over the batwara record or not, 
and the question about the exact status of the 
predecessors-in-interest of Makardhwaj and his 
cosharers was of no importance. The mistake, 
therefore, has not affected the correctness of the 
finding. 

C9] Next it has been urged that there is no 
finding as to who grew the crop. A iierusal of 
the record shows that all the prosecution 
nessek on the i>oint of possession speak of the 
ci-op in question having beefl gi'own by the com- 
plainant on behalf of Makardhwaj. The evi- 
dence of these witnesses has been accepted by 
the Courts below without any reservatiOT. vve 
may, therefore, take it that the statements a u 
who grew the crop have also been accep 

them. , 

CIO] It has been urged that the accused ^^e^e 
not given an opportunity to produce a certain 
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register to show that tobacco was grown on the 
land by them. The application for calling for 
this register was filed on 28-1-1946 and was dealt 
with on 30-1-1946 as follows : 

“Defence file a petition to call fortcertain papers from 
Excise (Central) Office. It is too late. Defence got 
ample opportunity to call their witnesses and docu- 
ments. A rejoinder Is also filed by prosecution. The 
petition is rejected.'* 

'^he order-^eet of the Magistrate shows that the 
prosecution closed their case on 22 - 12-1945 and 
the case was adjourned to 25-1-1946 for defence. 
On 25-1-1946 two defence w itnesses were examined 
and cross-examined and the defence filed a peti- 
tion asking for the summoning of one more wit- 
ness which was allowed and the case was adjourned 
to 28-1-1946 for further evidence and argument. 
Apparently, on further consideration the defence 
did not want to examine even that witness, 
because the record shows that this witness was 
not examined on 30th January when the defence 
closed its case and arguments were heard. The 
defence having already been given so much time 
for producing its evidence, I cannot say that the 
trial Court erred in refusing to call for the 
register in question. 

[Ill Next, it is urged that the evidence in this 
case being of a general nature and the cases of 
the specific accused persons not having been sepa- 
rately considered, the conviction under S. 379 
against the petitioners cannot stand. In supiiort 
of this contention I am referred to the case in 
22 p. L. T. 705.* There were several accused 
persons in that case, and the convictions were 
under ss. 147 and 379. The nature of the evi- 
dence in the case does not ax:)pear from the report. 
The defence of two of the accused persons was 
that they were entitled to cut the crop and had 
done so a few days before the date of the occur- 
rence aa alleged by the prosecution. The other 
accu^ persons stated that they had been falsely 
implicated because they happened to be boundary 
witnesses. In these circumstances, Varma J. 
held that the conviction under S. 379 was correct 
so far as the two accused persons were concerned , 
but that the other accused persons should get 
the benefit of the doubt. In the present case 
the accused persons themselves have mode out 
no definite case at all. They refused to make 
any statement under S. 342 and the written state- 
ment filed on their behalf merely denies the truth 
of the prosecution story. There is, however, a 
distinct statement by one of the defence wit- 
nesses that all the accused persons got the maize 
cut in their presence. The evidence of the pro- 
secution witnesses is general to the effect that 
the seven accused persons, together with the 
other ton to fifteen persons who were not before 
the Court, cut the makai crop. There was no 
cross-examination as to the details of the occur- 


rence and this general statement does not ap) eai* 
to have been challenged. In these circumstance.', 
there seems to be no reason to interfere with the 
conviction of the accused persons. 

[ 12 ] Finally, the question of the severity of 
tije sentences has been raised. Considering the 
circumstances of the case, I do not thintc that 
the sentences are undul>' severe. 

[13] I would, therefore, dismiss this petition. 

Petition dismissed. 


A. I. R. (36) 1948 Patna 77 [C\ S. :jo.] 

^^\R^fA J. 

Bibi Soghra — Petitioner v. Emperor. 

Criminal Revn. No. 1128 of 1945, Decided on 
23-10-1945 from order of Sub*divisioDal Officer, Nawadah, 
D/- 15-11-1944. 

(a) Criminal P. C. (1898), S. 145 — Amendment 
of proceedings— Addition of parties. 

Where proceedings under S. 145, Criminal l\ C . are 
pending for several years after the attacliment of the 
property in dispute and coiisiderable changes have taken 
place in the constitution of the parties, the Court is, on 
un application by a pjuty, entitled to amend the 
previous proceeding in view of the new circumstances 
and there is nothing illegal in it. [Para 2J 

Annotation : (’46-Com.) Cr. P. C., S. 145, N. 20. 

(b) Criminal P. C. (1898), Ss. 145 (3) and 537— 
Proceedings under S. 145 — Inquiry started before 
return of service to certain parties — No prejudice 
caused to parties— Proceedings not bad. [Para 5] 

Annotation : (’46-Coin.) Cr. P. C., S. 145, N. 23. 
pt. 3. 

M. Rahman and Anivar Ahmad— tor Petitioner. 

Sarjoo Prasad and Rai Pnre.s Nath — 

for the Crown. 

Varma J. — The second party in a proceed- 
ing under s. 145, Criminal P. C., are the peti- 
tioners before this Court. The dispute was witii 
regard to four plots nos. 432, 666, 474 and 1094 
of ichata No. 277 in village Sarkanda within the 
jurisdiction of Govindpur police station in the 
district of Gaya. 

[ 2 ] The trial Court declared possession in 
favour of the first i)arty who happen to be 
tenants. The second party, petitioners before 
this Court are the landlords. After going through 
various pieces of evidence adduced in the case 
the Court below came to the conclusion that the 
jwsaession of the fii'st party was established. 
This order was passed as early as 15 - 11 - 1944 . The 
petitioners, however, moved this Court on 
15-8-1945 and obtained a rule. The most imix)rtant 
point that has been urged by Mr. Rahman is on 
the question of procedure. A proceeding under 
S. 145 was initiated on the report of a second 
class Magistrate on 3-7-1940 and the subject- 
matter of the dispute was attached, but curiously 
enough no step seems to have been taken to 
inquire into the question of possession by the 
Magistrate till 11-5-1944 when Nago put in an 
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application before the learned Magistrate when 
another proceeding was dra^\*n np. If I have 
understood Mr. Rahman’s argument aright, his 
argument is that when a previous proceeding 
under S. li5 was pending, the Magistrate had 
no jurisdiction to initiate a second proceeding 
under S. 115 with regard to the same subjeet- 
inatter in dispute. But this argument is not 
maintainable if one considers the contents of tlie 
petition filed by Nago and the first order in the 
order-sheet on that petition. The veiy op/Cning 
paragraph of Kago’s petition says “that the 
aforesaid case is pending for disposal since the 
last several years and in this period there have 
been considerable changes in the members of the 
first party and so it is essential that a fresh pro- 
ceeding should be started making the i^ersons 
named below party in this case” and the prayer 
of Nagois “that Your Honour would be graciously 
pleased to start a fresh proceeding after amalga- 
mating the former two proceedings into one and 
further bo pleased to order for issue of proceedings 
in the names of the following pei*sons” etc. This 
ixjtition was evidently put up before the Magis- 
trate on 12-5-lOil when he passed the following 
order : 

"Perused the petition for action under S. l-*5, Cri- 
minal P. C. There is apprehension of breach of the 
peace. Draw up proceedings under S. 146, Criminal 
P. C., and serve on the parties. The lands are under 
attachment. The parties to file their documents and 
written st»itements on 29-5'44.” 

So from the quotations that I have given both 
Nago as well as the Magistrate were conscious of 
the fact that proceedings under S. 145 were 
pending, hut that certain changes bad taken place 
in the constitution of the first party as it then 
was and therefore it was necessary to issue fresh 
proceedings. The original first pai-ty, I may 
mention, was later on relegated to the position of 
second party in the new proceedings. I think the 
real gi'ievance must bo of tho party which was 
deprived of his possession by the attachment in 
1940, but I see no illegality in the proceeding 
wliich was drawn up on 12-5-1944. The Court 
was entitled to amend the proceedings in view 
of now circumstances and there is nothing illegal 
in this. 

[Sl The next point that was urged was that 
the enquiring Magistrate should not have relied 
upon the local inspection that he held and if he 
relied upon it at all, he should have referred to 
the imx>ortant facts mentioned in his report. 
This inquiry was held under S. 148, Criminal 
P, C., which mentions the purpose for which such 
inquiries are to be held. The learned Magistrate 
has prepared an inspection note and he has 
mentioned all the matorial facts both for and 
against each party. 

[4j At one stage Mr. Rahman thought that 


certain matters in favour of his clients were not 
mentioned in the judgment, but later on it was 
pointed out to him that they were mentioned end 
considered by the learned Magistrate. 

[5] Then there was another argument to the 
effect that the case was decided in contravention 
of the provisions of sub-s. (3) of S. 145, that is to 
say, that before the service returns were received 
by the Court with regard to certain individuals,! 
the inquiry proceeded; but the learned Sessions! 
Judge aptly i>ointed out that these were instances! 
in which either those individuals had accepted 
the contention of Nago or had granted receipts 
to Nago. No prejudice can be said to have been 
caused to those individuals. 

[6] The next argument was that if the pro- 
l^erty was under attachment from tho year 1940, 
then possession could not Have been declared in 
•favour of Nago inasmuch as Nago could not be 
said to be in possession within two months of the 
date of the initiation of the next proceeding. But 
this argument assumes that the proceeding 
which was drawn up imder the order passed on 
12-5-1944 was a new proceeding altogether which 
it could not be in view of the fact that the 
attachment was recognised by that order. 

[7] All the points urged having failed the rule 
is discharged. 

D.R./v.w. Rule discharged. 

A. I. R. (33) 1948 Patna 78 [C. N. 31.] 

Agarwala J. 

J agmohan Lal and others — Petiti 07 iers v. 

Emperor. 

Criminal Revn. No. 1440 of 1945, Decided on 21-1- 
1946, from order of Addl. Sessions Jndge, Saran, D/- 
30-7-1945. 

(a) Cotton*Cloth and Yam (Control) Order (1943), 

R. 12 (1) — Offence under— Sanction for prosecution 
of that offence must be obtained — Sanction for pro- 
secution for charge under R. 12 (4) or framing of 
charge under R. 8 of Bihar Cloth and Yam Dealers 
Licensing and Control Order, 1944, will not vali- 
date conviction for offence under R. 12 (1) : 32 
A. I. R. 194.5 Pat. 375, Bel. on ; 32 A. I. B. 1945 Pat. 
477, Ref. [Paras 2 <fe 4] 

(b) Cotton Cloth and Yarn (Control) Order 
(1943), R. 12 (1) — Maximum price fixed, but not 
published according to R. 10 — No offence. 

[Para 3} 

Cases referred'. — 

1. (»45) 24 Pat. 257 : 32 A. I. R. 1946 Pat. 375 : 231 
I. C. 426, Kapildeo v. Emperor. 

2. (’45) 24 Pat. 487 : 32 A. I. R. 1946 Pat. 477, Maoo- 
bar Lall v. Emperor. 

Bajkishore Prasad — for Petitioners. 

K. D, De — for the Crown. 

Order. — Petitioner Jagmohan Iial has been 
sentenced to pay a fine of Bs. lOOO, and in default 
to undergo rigorous imprisonment for six months 
on conviction of an offence under B. 81 (4)» 
Defence of India. Rules. Petitiemer Bisbwanatb 
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Prasad has been sentenced to pay a fine of 
Rs 500 Or in default to undergo rigorous impri- 
sonment fw six months for a similar offence. 
The other two petitioners haye been sentenced 
to pay a fine of Rs. 300 or to undergo rigorous 
imprisonment for six months on the same 
charge. 

[2] On 14-10.19-14, a test purchase was made 
at the shop of Ganga Company of which Jag- 
mohan Lai is the manager. The purchase con- 
sisted of three lengtlis of coating for w’hich the 
purchaser was charged Rs. Q-i-i-O a cash memo, 
being given to him for rs. 8S-13-0. The receipt 
was written by the petitioner Madlio Prasad, a 
munib of the shop. The petitioner Bishwanath 
was the salesman. This fact having been report- 
ed to the Sub-divisional Officer of Chapra, sanc- 
tion for the prosecution of the accused was 
obtained from the Provincial Government. The 
sanction stated that the prosecution of the peti- 
tioners was sanctioned under cl. (23), Cotton 
Cloth and Yarn (Contiol) Order, 1943, on a charge 
under R. 12, Cl. (4) of that Order. Clause 4 of 
R. 12 of the Order is as follows : 

“No manufacturer or dealer fball, without sufiicient 
cause, refuse to sell cloth or yarn to any person." 

Two charges w'ere framed against the accused, 

one under cl. {4) of R. 12, Control Order, 1943, 

and the other under cl. (s), Bihar Cloth and Yarn 

Dealers Licensing and Control Order, 1944. Tlie 

latter is as follows : 

“No licensee shall sell or offer to sell any cloth or 
yarn at a price in excess of the maximum price fixed 
for it ” 

It was pointed out in 24 Pat. 257 * that a prose- 
cution for selling cloth or yarn at a rate above 
the controlled price requires sanction of the Pro- 


vincial Government or of an officer of the Pro- 
vincial Government duly authorised in that 
behalf under R, 8 of the Order of 1943 and the 
necessity of such a sanction could not be avoided 
by framing a charge under R. 8 of the Order of 
1944 as that rule does not create a punishable 
offence at all. This view was re-agitated in 24 
Pat. 487 .^ The present petitioner were also con- 
victed of an offence under Cl. ( 8 ) of the Order of 
1944 , but no separate sentence was passed on 
them. In view of the decisions cited above, this 
conviction must be set aside. 

[ 8 ] With regard to the convictions in respect 
of an offence under B. 12 (4) of the Order 
it is not the pro^cution case that the 
petitioners refused to sell cloth or yarn and no 
evidence in that behalf was led. The case of the 
prosecution is that they sold cloth at a rate in 
excess of the controlled price fixed by the Textile 
Commissioner in exercise of the powers conferred 
upon him by R. 10 of the Order, which is an 
offence under ol. (1) 01 R. 12 of the Order. As 
there was no evidence on the record that the 


price fixed by the 'Joxtile Commissioner for 
cloth of the kind which is the subject-matter of 
the present case had been fixed, the Iiearing of 
this application was adjourned in order to enable 
the Grown to satisfy the Court that the J’ovtile 
Commi^ioner had in fact fixed the price 
than that charged by the petitioners. It no^ 
transpires that althoug]i a maximum price was 
fixed for tbe cloth in question, this price iiad not 
been notified in the Gazette 01 India as required 
by R.io of the Order. As the Order requires 
such publication, it cannot iie con.sidcicd an 
offence to sell above the price fixed by the Com- 
mis.sioncr until he has notified the price wliich 
he has fixed by means of a notification in the 
Gazette of India. 

[4] Furthermore, the prosecution of the peti- 
tioners for an offence under cl. (1) of r. 12 has 
not been sanctioned, as the sanction whicli was 
obtained in this case was the sanction for an 
offence under Cl. (4) of ll. 12. The conviction and 
sentences of the petitioners are, therefore, set 
aside. The lines, if paid, will be refunded. 

D.R./d.h. Conviction set aside. 
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Emperor v. Eamadhar Knrmi — Accus.'jd. 

•luvy Ref. No. C of 1946, Decided on 11-12-194C, 
Reference made by Aset. Sessions Judge, Sbahabad 
D/* 29-7-194G. 

(a) Criminal P. C. (1898), S. 297 — Misdirection 

— Placing of inadmissible evidence before jury 
amounts to misdirection — That object of doing so 
was to point out discrepancies in complainant’s 
evidence is immaterial. [Para 4! 

Annotation (’46-Com.) Cr. P. C., S. 297. N. 11 
Pts. 21, 22, 23. 

(b) Criminal P, C. (1898), S. 298- Matters of fact 
—Jury are sole judges of facts and are not bound 
by opinion expressed by Judge in charge. [Para 4J 

Annotation:— (’46-Com.) Cr. P. C., S. 29A. 9 

Pts. 1, 7. . 

(c) Criminal P. C. (1898), S. 301 — Verdict of jury 

is deemed to be that of jury as body Jn case 

of disagreement between jurors their individual 
opinions should not be disclosed : 12 A. I. R. 1925 
Oudh 740, Rel. on. [Para 10] 

Annotation:— (’46-Com.) Cr. P. C , S. 301, Pts. 1, o. 

(d) Criminal P. C. (1898), S, 297 — Non-direction 

— Accused charged with kidnapping girl under 
S. 366, Penal Code— Failure of Judge to v/arn jury 
of danger of convicting upon uncorroborated testi- 
mony of girl and to explain wbat amounts to 
corroboration in such cases amounts to serious 
non-direction : 26 A. I. R. 1939 Pat. .536, Rel. on. 
(Per Das J.) [Para 12] 

Annotation:— (’46-Com.) Cr. P. C., S. 297. N. 9, 
Pt. 61; N. 12, Pt. 27. 

(e) Criminal P. C. (1898), S. 307 — High Court’s 
powers on reference — Power to dispose of case 
finally without remand — High Court finding wrong 
admission of evidence by Judge and consequent 
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misdirection oi jury by placing such evidence 
beiore it — High Court must consider evidence 
itself — After excluding inadmissible evidence 
remaining evidence not sufficient to justify convic- 
tion— High Court can order acquittal — Retrial need 
not be ordered : 22 A. T. 11. 193-5 Cal. 184 (F.B.) and 
21 A. I. R. 1934 Cal. 847. Rel. on. [Para 6] 

Per Da'^, Section 167, Evidence Act and S. 537i 

C:iimi)ial l\ C., do not in terms apply to a reference 
under S. 307, Criminal P. C., but the principles embodied 
Therein can be applied : 33 A. I. R. 1946 P. C. 82, 
J:cl. on-. 33 A. I. R. 1946 P. C. 151, lief. 

[I’aras 13, 14, 1-5] 

Annotation: — (’IBCoin.) Cr. I*. C., S. 307, N. 11, 
14. 

Cases re j erred : — 

1. (’35) 22 A. I. R. 193.5 Cal. 184 : 62 Cal. 572 : 155 
I, C. 687 {F.B.), Rahquddin Ahmad v. Emperor. 

2. (’34) 21 A. I. R. 1934 Cal. 847 : 62 Cal. 337 : 153 
1. C. 454, Iln V. Emperor. 

3. (’25) 26 Cr. L. J. 1346 : 12 A.l.R. 1925 Oudh 746 : 
89 I. C. 386, Jagannath v. Emperor. 

4. (’46) 33 A. I. R. 1946 P. C. 151 ; 25 Pat. 601 ; 73 
I. A. 174 : 226 I. C. 148 (P. C.), Raiuanugrah Singh 
V. Emperor. 

5. (’39) 26 A. I. B. 1939 Pat. 636 : 18 Pat. 698 : 184 
I. C. 354, Sachinder Rai v. Emperor. 

6. (’46) 33 A. I. B. 1946 P. C. 82 ; I. L. R. (1946) Lab. 
119 : 73 I. A. 77:224 I. C. 426 (P.C.), Abdul Rahim v. 
Jvmperor. 

Stt»7»a (Amiens curies)— ior Reference. 
Tarkeshtcar Nath — against Reference. 

Dalziel J This is a reference under S. 307, 

Criminal P. C., from the learned Assistant 
Sessions Judge of Shahabad in respect of the 
accused person Raniadhar Kurmi who was 
charged under S. 306, Penal Code, in a trial held 
with a jury of five, who by a majority of four 
to one gave a verdict of guilty. The learned 
Assistant Sessions Judge holding that the verdict 
is perverse and wholly unwarranted by the evi- 
dence on record has referred the case with a 
recommendation that the accused should be 
acquitted. 

[2] The complainant is one Agin Singh, a 
Rajput of village Masarh in P. S. Arrah Mufassil, 
and the case relates to the alleged kidnapping 
of his two daughters, Rajkalia and Gorki, for 
the purj)Ose of compelling them to marry against 
their will. Rajkalia was found by the lady 
doctor of Arrah (p. w. 3) to be aged between 12 
and 13, and Gorki to be aged between 11 and 12 . 
The prosecution case is that on the evening of 
16 th June 1945, at about 9 P. M., Agin Singh 
having left his house for about half an hour, in 
his absence the accused Ramodbar Kurmi, who 
used to fetch water to the house of Agin Singh, 
came and took away Rajkalia and Gorki on the 
pretest that their nani, who lives in village 
Galimapur in another district, had sent for them. 
They were taken first to the house of one Sahodri 
Ahirin in their own village and then to the house 
of the accused himself where they remained for 
that night. Nest morning they were taken via 
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Arrah town to a village Bingawan Rampnr, and 
from there the accused is said to have taken 
them to the bank of the river Sone, where one 
Birbahadur Singh was waiting with a mare. 
Birbahadiir Singh took the girls on the back of 
the mare to Hardi Chapra, the accused accom- 
panying them, and at Hardi Chapra Birbahadur 
sold Rajkalia to one Ramdeyal Singh for Rs. 400 
and the girl was married in the house of 
Ramdeyal to the latter’s son Bikiam Singh. 
This ends the story of the girl Rajkalia, until 
she was recovered from the house of Ramdeyal 
Singh by the police on 27th July. Gorki had 
further adventures. She ran away from the house 
of Ramdeyal Singh, and went back to Bingawan 
Rampur, where she went to the house of Ganga 
Singh and Mahadeo Singh. From there she was 
taken by Mahadeo to village Dehuli, and was 
kept in the house of Dome Hajam for about 
15 days, and thereafter she was taken by 
Mahadeo’s grandson, Sheokumar Singh, to the 
house of Jagdish Ahir in village Jhakar. There 
Gorki told Jagdish Ahir who she was and how 
she had been deceitfxilly taken from her home. 
Jagdish then made her over to some Banios who 
took her to Masaurhi bazar, where they left her. 
She went to the house of Sheonandan Gope, 
Dafadar of village Masaurbi^ and from there 
she was ultimately recovered by the police on 
24 th August. Agin Singh bad already, after 
making search and obtaining some clues, lodged 
bis first information at the Arrah Mufassil tbana 
on 17th July. 

[3] There are two main grounds on which the 
learned As-sistant Sessions Judge disagrees with 
the verdict of guilty, viz. (l) that the prosecution 
story is inherently so improbable as to be 
unworthy of belief, and (2) that the evidence, 
particularly of Agin Singh, is so discrepant and 
contradictorj' as to be unacceptable. 

C 4 ] On the hearing of this reference it carne^ 
to our notice that a great deal of evidence, which 
was pure hearsay, was entirely inadmissible, had 
been put on record in the trial Court and placed 
before the jury. Much of the evidence in this 
case relates to the enquiry which Agin Singh 
made in various quarters to discover the where- 
abouts of his daughters. He is said to have 
obtained information from a number of persons, 
some of whose names are given, although here, 
as the learned Assistant Sessions Judge points 
out, there are marked discrepancies as to who 
these people were. None of them was called m 
witness. Statements alleged to have been made 
by these persons to Agin Singh and others and 
also statements of unknown persons 
very freely admitted on to the record. Oob 
the most glaring examples will serve to 
t he nature of this evidence. In his examin***®® 
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in>chid{ Agin Singh is recorded as having deposed 
as follows : 

“There (Bingawan Rampar) wo learn that Ramadhar 
and Sahodri had kept my daughters in the house of 
Sahodari’s daughter and I further learnt that from 
that house Ramadhar had taken my two daughters to 
the bank of the river Sone. I also learnt that from the 
bank of the river, Bitbahadur Singh had taken botli 
the daughters on horse back to Hard! Chapra. Rama* 
dhar had also gone with them; there in the house of 
Birbahadur Singh, my daughters were kept in a room. 
Then I learnt that Birbahadur and Ramadhar had sold 
my elder daughter Rajkalia for Rs. 400 to Ramdeyal 
Singh and Bil^ma Singh 


Agin Singh is here quoting statements of persons 

whom he does not even name, and who havo 

not appeared as witnesses. These statements, if 

believed, would afford strong corroboration of 

the evidence of the girls, Rajkalia and Gorki, 

themselves on which the whole case of the 

prosecution i-ests. In short, here and in 

many other passages the evidence of the girls 

was sought to be corroborated by other evidence 

which is pure hearsay, and is inadmissible. In 

Ws charge to the jury the learned Assistant 

[Sesaious Judge placed the evidence of this nature 

very prominently before the jury. It is true 

that he did so mainly for the purpose of pointing 

put discrepancies between one statement and 

smother made by Agin at various times or 

between bis statements and those of other wit- 

nesses, Jiut Singh and Ragbunandan Singh, 

Wno are said to have accompanied him during 

hia enquiries. This, however, does not appear to 

me to detract from the mischief of not only per- 

^tting the jury to hear such evinenco (but also ?) 

bMging it prominently to their notice in the 

charge. As the learned Assistant Sessions Judge 

;hi^lf instructed the jury they were the sole 

judgM of the facts and were not bound by any 

ppmion which he himself expressed on them. It 

-IS that they were not so deeply im- 

pres^ by various discrepancies which he 

^mted out to them as by the volume of the 

^idenw itself regarding the facts aUeged to have 

been discovered by Agin Singh during his 
enquiries. ® 

C6l I do not find much authority in previous 
rulings regarding the functions of the High CWt 

‘'part from the 

question whether .the verdict on the jury is im 

“ further found that a 

13 a case which is somewhat to the point There 

gSifJl'T'® against a verdict of 

guilty the <^urt found that the manner of oro 

W prosecution had 

““proper, and on this point 
‘t WM considered what order ahoi^ be 

^948 P/lT* 19 ““ 


not be ordered where it can be established that 
there is really no evidence to go before a jury 
because to order a retrial in such circumstances 
would be to put the accused to unnecessary harass- 
ment. The danger of the prosecution in retrial 
trying to fill up gaj^ in the evidence was nlgo 
pointed out. Actually in that case a retrial was 
ordered, but this does not affect the aptitude of 
the above-quoted remarks. In A. I. R. 1934 Cal, 
847^ which was not actually a case which came 
up to the High Court on a reference under S. 307 
but on appeal, but where the question was raised 
whether the Sessions Judge should have made a 
reference under S.307, it was held that on a 
question of misdirection as to evidence this 
Court has to see whether it is reasonably prob- 
able that the jury would not have returned the 
verdict but for tlie misdirection complained of. 

[6] In the present case it appears to me that 
we have wrong admission of evidence and con- 
sequent misdirection of the jury by placing such 
evidence before it. Under S. 807 the High Court 
is to consider all the evidence but it goes without 
saying that it is only admissible evidence that 
can properly be considered. If after excluding 
the inadmissible evidence the remaining evidence 
is such that the jury would probably not have 
given the verdict of guilty, or that, if they had 
it would have been an entirely unreasonable 
verdict, the proi:>er order for this Court to pass 
is one of acquittal. That indeed appears to be 
position here. I very mucli doubt whether the 
jury would have returned the verdict of guilty 
if their minds had not been influenced by all the 
hearsay evidence they were allowed to hear. If 
they had, I would have had no hesitation in 
holding that their verdict left on the record as 
against the accused will be that of the two girls 
themselves. There is some evidence about the 
alleged wanderings of Gorki after she had run 
away from Hardi Chapra, i. 0 ., her going back 
to Bingawan Rampur and then to Dehuli, 
Jhakar and finally Masaurhi, but apart from the 
fact that this evidence is somewhat discrepant 
and unconvincing, it relates to a stage after the 
accused Ramadhar Kurmi had ceased to have 
any hand in the matter, even according to the 
prosecution allegations. 

[7] The charge against the accused is one of 
kidnapping the girls from the lawful guardian- 
ship of their father, and rests on. the allegation 
that he took them away from the house in 
village Masarh on the evening of l6th June 
without the consent of Agin Singh. On this we 
have only the evidence of the girls themselves. 
Corroboration would have been provided by evi- 
dence to support the the story of their being 
taken to Bingawan Hampur and then Hardi 
Chapra where Rajkalia is said to have been sold 
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and married. But as I have said, all the evi- 
flencc of this is pure hearsay, and no competent 
witness on the point has been examined, except 
one Cbaritar Singh (p. w. 10) vrho throws over 
the prosecution case hy deposing that it was the 
complainant hy whom the girl Kajkalia was sold 
to Bamdoyal Singh. Further as the learned 
Assistant Sessions Judge has remarked in his 
-gi-ounds of reference, the entire story of the girls 
being taken away is a most unlikely one. They 
are said to have gone off quite happily with the 
accused, who i.s nothing to them except that he 
apparently used to fetch water to their house , 
on the X’retext that he was going to take them to 
their vanihal, and they made no attempt to 
suggest that their father should be consulted in 
the matter. They are said to have spent the 
first night in the village itself, but still made no 
attempt to get a touch with their father. Indeed, 
there is an admission in the evidence of Agin 
himself that he went to the house of tiie accused 
that night which, if true, would destroy the pro- 
Becution case. Even after it must have become 
app>arent that the pretext of taking them to the 
Ttamhal was false, the girls seem to have mode 
tio protest, and gone with the accused quite 
willingly. 

[8] It certainly seems much more likely that 
the girls should have left the house originally 
with the consent of their father. The defence 
case was that he himself had sold them for 
marriage. As against this it might be urged that 
there is clear evidence of the complainant hav- 
ing gone to search for his daughters which indi- 
cates that he must have lost trace of them, but 
it is quite possible that after be had sent them 
away willingly, owing to some hitch or break- 
down in the negotiations they were then removed 
out of his reach and kept away from him« 

[9] As regards the discrepancies which the 
learned Assistant Sessions Judge has foimd in 
the evidence, these relate mainly to the enquiries 
made by the complainant along with the wit- 
nesses Jiut Singh and Kaghnnandan Singh. The 
two main discrepancies appear to me to be the 
following. First there is a stoiy introduced in 
Court that the complainant, on getting some 
information that his daughters had gone to 
Bompur at first went to a village of that name 
in Muzaffarpur district under the wrong impres- 
aon that this village was meant, and that then 
after be bad come back to Mosorh he discovered 
that the real village was Bingawan Bompur in 
Arrab District. There was no mention of this in 
the First Information Beport and it was possibly 
Introduced for the purpose of explaining the 
long delay in lodging the first informatioik 
Secondly, there is a serious discrepancy as to 
whether or not the complainant with Jiut Singh 


and Bagbunandan Singh only went to Bingawan 
Bampnr in the course of their enquiries or pur- 
sued them further up to Hardi C^apra. In the 
first information Agin Singh not only did not 
mention any visit to Hardi Ghapra, but after 
speaking of what he had learnt in BingawaS' 
Bampur he definitely states that he did not go 
to Bamdeyal Singh’s place. Before the commit- 
ting Alagisti-ate neither Agin Singh himself n(» 
the two witnesses said anything about their hav- 
ing gone to Hardi Chapra. In examination-in- 
chief in the Sessions Court also Agin Singh 
himself again docs not mention that he went to 
Hardi Chapra, but after describing his enquiries 
in Bingawan Bampur he says that thereafter he 
lodged the complaint at the thana. The other 
tu'o witnesses, however, deposed that they all 
went to Hardi Chapra. In cross-examination 
Agin Singh was asked about this point and 
then he says that he went on from Bingawan 
Bampur to Hardi Chapra. The question was 
then put : “’Where did you stay in Hardi Chapra?'* 
and it is recorded that the witness gave bis 
ans^s’er after a long time saying that “we stayed 
under a tree at night." There are also numerous 
discrex)ancies and contradictions regarding the 
enquiries alleged to have been made at Hardi 
Chapra, and even as to whether they went to 
the house of Bamdeyal Singh, and whether they 
saw him. In cross-examination Agin Singh sa^s 
that at Hardi Chapra he met Bamdeyal Sin^ 
who told him that he bad taken one of his 
daughters from Birbahadur for Bs. 400 for 
marrying her with his son Bikram Singh, 
although, curiously enough, this very imp>ortant 
incident was never mentioned at any previous 
stage of the case, Jiut Singh says that they went 
to the duar of Bamdeyal Singh, but out of fear 
did not say anything. Bagbunandan Singh does 
not even mention their going to the house of 
Bamdeyal Singh. It is quite clear that there has 
been suppression of the truth here, and it is over 
a most important point in the case, viz., the con- 
tract between the complainant and Bamdeyal 
Singh. The defence case is that Agin Singh 
himself sold his elder daughter to Bamdeyal 
Singh. Thus, when we find that Agin Singh is 
obvioudy concealing facts about his visit to the 
house of Bamdeyal Singh at Hardi Chapra, this 
leads to a very obvious inference against the 
prosecution case. 

[lo] I, therefore, find that this reference has 
to be accepted, although not solely for the reasons 
given by the learned Assistant Sessions Judge- 
One further remark has to be made. It appe^a 
that when the foreman of the jury was 
for the verdict he stated not only the numbers 
of those jurors who held the accused guilty, or 
not guilty, hut actually gave the names of those 
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who held either opinion. This is entirely im- 
proper in a jury trial where the verdict is deemed 
to be that of the jury as a body, (either ninanim- 
ous or of a majority), and the individual opinions 
of the jurors are not intended to be disclosed. 
In 26 Or. Ij. J 1346® when a similar thing W£^ 
done it was held to “opposed to a fundamental 
principle of the scheme of trial by jury.'* 

Cll] I would accordingly accept the reference, 
and disagreeing with the verdict of the jury 
acquit the accused Bamadhar. 

[ 12 ] Das J. — I agree to the order proposed 
by my learned brother. In view of the impor- 
tance of the question raised, I should like to 
express in my own words the reasons for my 
opinion. 

[ 18 ] The question raised is what is the duty 
of the High Court on a reference under S. 307 , 
Criminal P. C., when it is found that there has 
been misreception of evidence, or serious mis- 
direction or non-direction by the Judge. If there 
had been no such defect, the principles laid down 
by their Lordships of the Judicial Committee in 
A. I. R. 1946 P. o. 161* would have applied and 
the main question would have been if upon the 
evidence no reasonable body of men could have 
reached the conclusion arrived at by the jury. 
Even on that basis, I would have been prepared 
in this case to say that the majority verdict of 
the jury was unreasonable. Accused Bamadhar 
Eurmi was charged in the case with kidnapping 
the two girls, Bajkalia and' Gorki with intent 
that they might be compelled to marry against 
their will. Except the evidence of the two girls, 
there was no other direct evidence on the ix)int 
that Bamadhar had taken them from the lawful 
guardianship of their father. One of the girls. 

Bajk^ia, had admitted in cross-examination it 

should bo remembered both are very young and 
liable to be influenced by others — that she and 
her sister had been asked by her father and 
others to say that Bamadhar had taken them from 
their house and to make statements in a parti- 
cular way. Thi» clearly shows tutoring of the 
girls ; and though it is pre-eminently a matter 
for the jury to believe a witness or not, I find it 
extremely difficult to hold that a reasonable body 
of men could have come to the conclusion at 
f^ich the majority of the jurora arrived, on the 
basis of evidence which was clearly tutored and 
otherwise unnatural as well as improbable, as 
pointed out by tbe learned Sessions Judge. 

[14] ^ I now turn to the main question raised. 
There is no doubt that a lot of hearsay evidence 
has been admitted in this case, and placed be- 
fore tbe jury for consideration. The learned 
Judge had d^rly misdirected the jury in asking 
them to consider as evidence that which was not 
eyidenoe at all — though he did so for the pur- 
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pose of pointing out certain contradictions, llie 
jury were probably misled by the volume of such 
'hearsay evidence to think that it afforded corro- 
boration to the testimony of the girls, though it 
did nothing of the kind. Then, the learned Judge 
has been guilty of a serious non-direction. Ho^ 
has failed to warn the jury of the danger of 
convicting upon tbe uncorroborated testimony 
of the girls, and has also failed to explain what 
amounts to corroboration in sncli cases. The 
duty of a Judge in such cases has been very' 
clearly explained in a. i. r. 1930 pat. 5SG^ The 
learned Judge has completely failed in his duty 
in this respect. 

[15] When there has been such serious mis- 
direction and non-direction, the verdict of the 
jury is clearly vitiated. What then is the duty 
of the High Court— must it send back the case 
for ^retrial or can it decide it for itself ? The 
question has been considered in somewhat 
similar circumstances by their Lordships of the 
Judicial Committee in a recent decision; a. l, r. 
1946 P. c. 82.® I must say nt once that their 
Lordships wore not dealing with a reference 
under S. 307, Criminal P. C. The ca,so came to 
their Lordships from a reference under s. 874 , 
Criminal P. C.,.and an appeal by the convicted 
person, which were dealt with by a Divisional 
Bench of the Lahore High Court after certain 
questions had been referred to the Full Bench. 
The answera given by the Full Bench were 
limited to a murder reference and an appeal 
under s. 449, Criminal P. C. Their Lordships, 
however, did not so limit their decision, but 
dealt generally with the powers of the appellate 
Court with reference to a jury verdict where (a) 
there has been misreception of evidence ; or (b) 
a serious misdirection. Dealing with the effect 
of misreception of evidence, their Lordships ob- 
served : 

“The appellate Court must apply its own mind to the 
cadence and after discarding whathasbecn improperly 
Mmitted decide whether what is left is sufficient to 
justify the verdict.” 

[ 16 ] Their Lordships have referred in this 
connection to S. 167, Evidence Act, which says 
tKat the improper admission of evidence shall 
not be ground of itself for a new trial or reversal 
of any decision in any case if it shall appear to 
the Court before which such objection is raised, 
that independently of the evidence objected to 
and ^mitted, there was suflScient evidence to 
justiry the decision. It may be argued that 
S, 167 will not in terms apply in the case of a* 
reference under s. 807, Criminal P. C., because* 
Bub-8. ( 2 ) of the latter section requires tlie Judge 
to subnut the case without recording a judgment 
of acquittal or conviction, and, therefore, there is 
no decision to reverse or justify. I do not how-l 
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exer, see x.-hy the principle underlying the section 
Should not apply, particularly when sub-s. (3) or 
Uhe same section says that in dealing with the' 
case so submitted, the High Court may exercise 
any of the powers it may exercise on an appeal. 
Dealing with the question of misdirection or 
non-direction, their Lordshijjs say ; 

That there has been a rais-direction is not o! itself 
- mfucient gronnd to justify interference with the 
-.erdict. The Court must proceed to consider whether 
ihe verdict is erroneous owing to the misdirection or 
whether the misdirection has, in fact, occasioned a 
failure of justice. If the Court so finds, tlien it has a 
plain justification for interfering and indeed a duty to 
do so.” 

Their Lordships have considered the effect of 
S. 537 , C’riminal P. C., which says, amongstother 
things, that no finding, sentence or order, passed 
by a Court of competent jurisdiction shall be 
reversed or altered under Chap. 27, or on aj^eal 
or revision on account of any misdirection (in 
any charge to a jury unless such misdirection ?) 
has in fact occasioned a failure of justice. Here, 
again, it may be argued that S. 537 does not in 
terms apply to a reference under S. 307, Crimi- 
nal P. C. Beferring to the various ways in 
which a ve’rdict of the jury may come before the 
High Court, their Lordships have referred to 
S. 307 and have said : 

‘'Similarly, under S. 307 where the trial Judge who 
disagrees with the jury’s verdict submits the case to the 
High Court it is plainly the duty of the High ^uvt 
to go into the whole case for itself in order to enable it 
LO decide whether the accused should be acquitted or 
convicted.” 

The generality of the observations made above 
would, no doubt, be subject to the principles laid 
down in A. I. R. mo V. 0 151* whore the verdict 
is not vitiated by any error. Where, however, 
there is misdirection, the principle embodied in 
S. 637 would apply and if the verdict is erroneous 
owing to the misdirection, it can have no weight 
on a reference under S. 307 as on an appeal. In 
dealing with the case submitted under S, 307, it 
would then be the duty of the Court to go into 
the whole case in order to find out the effect of 
the misdirection, and if it has resulted in an 
erroneous verdict, to decide what order should be 
passed. It must interfere with the verdict, and 
as observed by their Lordships in A. I. R. 1946 
p. o. 81^ what form the interference will take 
will depend on the facts of each case : the Court 
may in an appropriate case order a re-trial or 
convict or acquit the accused person, as th^ case 
may require. I am, therefore, of the opinion that 
[the principles laid down by their Lordships in 
A, I. E. 1946 p.o. 82® regarding the powers of the 
app^te Court as respects the verdict of the 
[jury where there has been misreoeption of eviden- 
ce or misdirection to the jury, would also apply, 
'as far as possible, when a case is submitted to 


the High Court under S. 307, Criminal P. 0., and 
the High Court finds that there has been mis- 
reception of evidence or misdirection by the 
Judge. 

[17] In the case before us the misdirection has 
clearly resulted in an erroneous verdict : if the 
hearsay evidence is excluded, the only evidence 
which remains is the tutored evidence of the girls 
on which the accused cannot be convicted. This 
is not, therefore, a ca^e where a re-trial should 
or ought to be ordered. The accused is clearly 
entitled to an acquittal. 

G.N. Beference accepted. 
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Bebvor J. 

Baso Bai and another — Petitioners v. 
Emperor. 

CriminAl Bevn. No. 954 of 1946, Decided on 
11-11-1946, from order of Addl. Sessions Judge, 
Dumka, D/- 18-6*1946. 

(a) Criminal P. C. (1898), S. 123 — Santhal Par- 
ganas Justice (Amendment) Regulation, 1940, whe- 
ther affects S. 123. 

There is nobbing in the Regulation which afl^ts 
S. 123, Criminal P. O., and therefore, the final reference 
to the Sessions Judge in Santbal Parganas is valid. 

33 

Annotation.— (’46-Coni.) Cr. P. C., S. 123 N 2. 

(b) Criminal P. C. (1898), S. 123— Combined order 
of security and imprisonment in default — Validity. 

TVbere an order requires a person to furnish security 
and includes in the same order a direction that in 
default be should sufier rigorous imprisonment for two 
years the order directing that the person should sufier 
vigorous imprisonment is invalid*; but that does not 
afiect the order calling upon him to furnish security : 
14 A. I. B. 1927 Mad. 976 and 23 A. I. B. 1936 Nag. 
2Qo,Foll. [Para 4] 


Annotation.— (’46-Com.) Or. P. O., S.128 N.^ Pts.l 
aod 3* 

(c) Criminal P. C. (1898), S. 118 — Omission to 
specify date by which security Is to be furnished is 
repairable by subsequent order. 

A Magistrate in hia original order failed to specify 
the date by •which the security was to be famished ; 
but, when this error was pointed out, he passed an 
order requiring the person to Ijjjnish security by ft 

Held, that as he had omitted to give any such Erec- 
tion in his original order he could repair that or^on 
by his later order. iraiaoj 

Annotation.-{’46-Com.) Or. P. 0.. S. 118. Note 4. 

(d) Evidence Act (1872). S. 60 - 
hearsay— Evidence of person 

but only hearing of his reputation is hearsay — 
Criminal P. C., S. 117. 

Evidence of those who know the per^n gj 
reputation is not hearsay and is we 

evidence of those who do not know the person a— 
only heard of his reputation is be^y and 
Bible I 20 A. I. B. 1938 Pat 189, FolL ‘ ^ 

Annotation— -Cdd-Com.) Or* P* C.| S. 117 Note • 

1,^^) 6l‘^Ma^ 178 : 14 A. I. B. 1927 Mad. 976 : 106 
I. 0, 218, In re Ibrayft Bowthen. 
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2. (‘36) 28 A. L R. 1936 Nag, 265 : I. L. R. (1937) Nag. 
173 : 167 I. C. 403, In re BangL 

3. (’23) 8 P. It. T. 688 : 10 A. I. R. 1923 Pat. 104 : 65 
I* 0. 484. Jai Rao ▼. Emperor. 

4. (>21) 26 a W. N. 384 : 8 A. I. R. 1921 Cal. 625 : 61 
I. G. 233, Jogendra Kumar v« Emperor. 

5. (’38) 20 A. I. R. 1933 Pat. 189 : 143 I. C. 637, 
Firangi Rai ▼. Emperor. 

S. R. Qhosal — , for Petitioners. 

Syed Yasin Yunus — for the Crown, 

Opdep. — The two petitioners were ordered 
by the Sub-divisional Magistrate of Deogbar to 
furnish security on bonds of Rs. 500 each with 
two sureties each of Ra. 250 each to be of good 
behaviour for two years, and a reference under 
S. 123, Criminal P. C., has been rejected by the 
Additional Sessions Judge of tbe Santal Par- 
ganas. 

[2] There has been an unfortunate error in 
the proceedings, because the learned Sub-divi- 
sional Magistrate first made a reference to the 
District Magistrate or the Additional District 
Magistrate of the Santal Parganas, and, when 
that officer held that he had no jurisdiction, tbe 
Sub-divisional Magistrate made a reference to 
the Additional Sessions Judge direct, and it was 
only when that officer returned the proceedings 
that he finally made a reference to the Sessions 
Judge, Bhagalpur, who subsequently transferred 
the reference to the Additional Sessions Judge of 
the Santal Parganas for disposal. 

[3] The first point urged on behalf of the peti- 
tioners was that the reference did lie to the 
District Magistrate or the Additional District 
Magistrate. Reliance was placed on the Santal 
Parganas Justice (Amendment) Regulation, 1940 , 
which provides that the Criminal P. C., 189 S, 
shall have effect in the Santal Parganas subject 
to certain modifications sx>ecified therein. That 
Regulation certainly requires that appeals from 
convictions by ist class Magistrate shell lie to 
■Ae District Magistrate, and not to the Sessions 
Judge ; but I can find nothing in the Regulation 
which affects S. 128 , Criminal P. 0., and I, there- 
fore, hold that the final reference was correctly 
made to the Sessions Judge, Bhagalpur, who is 
also Sessions Judge of the Santal Parganas. 

[4] 'l^e next point taken is that the learned 
Sub-divisional Magistrate was wrong in passing 
an order requiring the petitioners to furnish 
security and including in the same order a direc- 
tion that in default the petitioners should suffer 
rigorous imprisonment for two years. This cer- 
tainly is incorrect, and, if authority is needed, 
reference may be made to the decisions in 51 
Mad. 178' and A. I. a. 1936 Nag. 265.* It follows 
that the order of the Sub-diviaional M^strate 
contMned in his original order, directing that the 
petitioners should suffer rigorous imprisonment, is 
invalid: but, in my opinion, that does not affect 
bis order calling upon them to fiumish security. 


[5] There was another error comnntted hj- the! 
learned Magistrate in that he did not, iu his 
original order, specify the date by which tho 
security was to be furnished ; but, when this 
erior had been pointed out by the Additional 
District Magistrate, he passed an order on 
20-3-1946, requiring the petitioners to furnish 
security by 2-4-1946, and I consider that, as he 
had omitted to give any such direction in bis 
original order, he could repair that omission by 
bis later order dated 20-3-1946. 

[6] Reference was then made to the question 
of joint trial of the petitioners. It was pointed 
out that in 3 p. L. T. 538® a Divisional Bench of 
this Court dissented from the decision of the 
Calcutta High Court in 25 c. W. N. 834.* The 
Calcutta case had taken the view that the ques- 
tion of joint trial depended entirely on allegations 
of the prosecution in cases under s. 110, Criminal 
P. C. The head-note suggests that this Court 
decided that legality of the trial depends on the 
facts subsequently found to be true. But, on 
considering tbe judgment, it seems to mo clear 
that the case before this Court in 3 p. L. T. 538® 
was that there was no evidence of joint association 
which would justify the joint trial. In the pre- 
sent case, there certainly was evidence o! joint 
association of the two petitioners, and in these 
circumstances I do not think the joint trial was 
illegal. 

C7] It was further urged that tho Courts had 
relied on hearsay evidence. But it seems that 
they have relied on evidence of reputation, and 
the distinction between evidence of reputation, 
and hearsay evidence was fully set out in the 
decision of Mohammad Noor J. in A. i. R. 19SS 
pat. 189.® 

Cs] As^gards the merits, it seems to me that 
the lower Courts have fairly considered the evi- 
dence, and I see no reason to interfere with their 
decision. 

[9] I find, therefore, that the petitioners have 
rightly been required to give secuiity. The Ses- 
sions Judge has reduced the period of security to 
one year and tbe amount of security to be furni- 
shed to a bond of Bs. 200 each with two sureties 
of the like amount each. The amount of security 
does not appear excessive, and this order of the 
Sessions Judge should, therefore, stand. In view, 
however, of the fact that the execution of 
the security bonds was stayed by order of this 
Court, I direct that the period of one year should 
run from the date when the petitioners surrender 
to their bail before the Sub-divisional Magistrate. 

W.N.G. Order accordingly. 



66 Patna 


A. I. B. 


Sheobadan V. Bihaei Sah (Meredith J.) 


A. 1. R. (35) 1948 Patna 86 [C. N. S4.] 

Manohae Lalij and Meredith JJ. 

Sheobadan and others — Appellants v. 
Bihari Sah and others — Respondents. 

liCtters Patent Appeal No. 32 of 1944, Decided on 
11*12-1946, from judgmentof Vartna J., D/- 12-10 1944. 

(a) Bihar Restoration of Bakasbt Bands and Re> 
duction of Arrears of Rent Act (9 [IX] of 1938), 
Ss. 3 and 4 — Defective application under S. 3 filed 
within time — Defect can be cured under S. 4 even 
after limitation fixed by S. 3 (3). 

Where an applicat'on under S. 3 is made within the 
I>eriod of one year from the date of coming into force 
of this section, as required by sub-cl. (3), but is defective 
inasmnch as all the landlords were not impleaded as 
contemplated by sub-ol. (2) the Collector has jurisdic- 
tion under S- 4 when the defect was brought to his 
notice either to allow the defect to be removed then and 
there oi within time to be fixed by h'm. This can be 
done even after the period of one year referred to in 
6ub-ol. (3j when in fact the original application was 
within time, [Para 10] 

(b) Bihar Restoration of Bakasbt Lands and Re- 
duciion of Arrears of Rent Act ( 9CIX] of 1938). S. 3 
— Landlords forming joint Hindu family — Karta 
can represent them— Civil P. C. (1908), O. 1, R. 10. 

Where the landlords or the tenants in proceedings 
onder S 3 form a jo'nt H’nda family they can efieo* 
tively be represented by the Earta of the fam4y and 
•tber members need not be impleaded 33 All. 272 
(P.C.), 1 A. I. R. 1914 P. C. 136, 14 A. I. R. 1927 P. 0. 
66 and 12 A. I. B. 1925 F. O. 272, Bel. on. 

[Paras 6 and 16] 

Annotation : — (’44-Com.) Civil P. C., O. 1, R. 10 
.Note 18, Pt. 3. 

Oases referred . — 

1. Cll) 38 1. A. 46 : 33 AU. 272 : 9 I. O. 739 (P.C.), 
Kishen Parehad v. Har Narain 8'ngh. 

2. (’14 41 I. A. 216 : 1 A. I. R. 1914 P. 0. 130 : 36 
AU. 383: 24 I. C. 504 (P.G.), Shco Shankar Ram v. Mt. 
Jaddo Kunwar. 

3. (*27) 54 I. A. 122 : 14 A. I.IR. 1927 ^C. 66 : 61 
Bom. 460 ; lOL I.G. 44 (P.G.), Ltngangowda v. Bastan- 
gowda. 

4 . (’26) 62 I. A. 398 : 12 A. I. R 1925 P G. 272 : 47 
AU. 883 : 28 O. G. 352 : 91 I. G. 370 (P.G.), Mata 
Prasad v. Nageshar Sahai. 

TarkesJiuar Nath — (or Appellants. 

K. Deyal and O. C. Banner — for Respondents. 

Meredith J. — This is an appeal under the 
lietters Patent from the decision of Varma J., 
(aa be then was) sitting singly. The appellants 
are defendants l to 4. The suit was decreed by 
the Munsif, and the decision has been upheld in 
the first appeal and by the learned Judge of this 
€k>urt in second appeal. 

[2] The facts of the case may be very briefly 
stated. Plaintiffs l to 7 in the suit are the 
sixteen annas landlords of a Tillage, Majfaari. 
Defendants 1 to 4 were the old tenants of the « 
holding, shata No. 41, having occupancy rights. 
In 1982, plaintiffs 1 to 7 purchased the holding 
in execution of a tent decree against the tenants 


and subsequently obtained delivery of 
sion. They then settled the land with plaintiff 8. 

[ 3 ] On 27th February 1939, defendant 1 filed 
a petition before the Bent Reduction Officer for 
restoration of the holding under S. 8 , Bihar Aot, 
9 [ix] of 1938, (The Bihar Restoration of Bakasbt 
Lands and Reduction of Arrears of Rent Act 
1938). The application was by defendant 1 alone, 
and defendants 2 to 4 were never brought on 
record. Of the landlords, only plaintiff 1 was 
made a party. On 2 nd March 1940, defendant 1 
petitioned for making plaintiff 7 a party, and 
that was done then and there. Plaintiffs 2 to 6 
were never made parties at all. By an order 
dated 9th May 1940, the Revenue Officer ordered 
restoration of the land to the defendant and he 
got possession accordingly. 

[ 4 ] The suit was brought to have this order 
declared without jurisdiction, inasmuch as plain- 
tiff 7 was not impleaded until after one year 
from the date when S. 3 of. the Act came into 
force. Section 8, aub-s. ( 2 ) of the Act provides 
that the application shall contain inter alia, the 
name of the landlord of the holding by whom it 
was purchased, and sub-s. (3) provides that no 
application under this section shall be entertain- 
ed unless it is made within a period of one year 


from the date on which this section comes into 
force. 

[6] The grounds on which the Courts below 
have held that the order of the Revenue Officer 
was without jurisdiction are that plaintiff 7 was 
not brought on the record until more than one 
year after the section came into force. That 
would be I4th November 1939, whereas plain- 
tiff 7 was not impleaded until 2nd March 1940; 
and the application most be deemed to have 
been made as against plaintiff 7 only at the time 
he was -H^pleaded. This view, in my opinion, 
might be correct were it not for the provisions 


s. 4 of the Act. Section 4 is in these terms : 

“4. (1) When the Collector entertaiDS an appiioatian 
noade by a raiyat under S. 3, the Collector may, if sacb 
ippl'cat'on does not comply with the requirements of 
mb-8. (2) of the said section, allow the defect to be 
remedied then and there or within a time to be fixed by 

bim. , . 

(2) If the defect is not remedied then and there or 
inhere the Collector has fixed a time under solw. (1) 
Frith'n such time the Collector shall reject the applioa- 

liOD.'* 

[t is perfectly clear from this section that the 
i3o11eotor has jurisdiction to entertain an apjJi- 
sation defective in not complying with the teqiu- 
rementa of sub-s. ( 2 ) of- s. 8. It was only becai^ 
she present application did not fully comply 
nritJi these particular requirements that it waS 
lefective. It seems to me to follow that 
Revenue Officer had full jurisdiction to enter- 
ain the application, which was made before him 
n time though it was defective. Section 4 altowB 
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the GoUeotor to permit the defect to be remedied 
then and there or by such time as he may fix. 
If the Collector can allow a defective application 
to be made good, it seems to me that he must 
have jurisdiction to entertain a defective applica- 
tion. We are not concerned with any question of 
limitation, but with the narrow question whether 
the order made was without jurisdiction. What 
happened was that no one drew attention to the 
defect until 2 nd March. The karpardaz of the 
landlords has previously appeared, and he did 
not point out any such defect. The Revenue 
Officer had directed the office to report if the 
application was defective. It does nob appear 
that this defect was pointed out until defen- 
dant 1 himself asked for plaintiff 7 to be im- 
pleaded, and then the defect was remedied 
under S. 4. In my opinion, the Revenue Officer 
acted under S. 4, and, therefore, acted with juris- 
diction. 


[6] Mr. Kameshwar Doyal for the respon- 
dents has also tried to support the decision on 
two. other grounds. He points out that plain- 
tiffs 2 to 6 were never brought into the proceed- 
ings at all. But the finding is that plaintiffs 1 
to 6 were all members of a joint family and 
were represented by plaintiff 1 . 

t7l Mr. Kameshwar Deyal further points out 
that defendants 2 to 4 were never brought into 
the proceedings. But there was a finding by the 
trial Court that defendants 1 to 4 were all mem- 
bers of a joint family and represented by defen- 
dant 1. No doubt this is the reason why these 
two points were nob urged either in first apx>eal 
•r second appeal. 

C8] As it is clear that plaintiffs 2 to 6 and 
defendants 2 to 4, if they were not directly in 
ttie proceedings, were represented therein, it is 
unnecessary to consider the points of law urged 
by Mr. Kameshwar Deyal that an application 
under 8. 8 must be made by all the tenants of 
the holding. In my opinion, this appeal must 
succeed, aud I would accordingly allow it and 
dismiss the suit with costs throughout. 


[9] Manohar Lall J. — I agree, and wish to 
make a few observations. The only point upon 
which the respondents succeeded in the Court 
below was that the application by the tenant 
which was filed under s. 8 of the Act was defec- 
tive and that the defect was not removed within 
the period of one year from the date upon which 
8. 8 came into force. It was, therefore, argued 
successfully in the Courts below that the order 
of the Collector directing the restoration of the 
lands to the appellant was ultra vires. Mr. 
Kameshwar Deyal has also supported the rea- 
soning which commended itself to the Courts 

below. 


[10] In my opinion, upon h [»laiu reading of 
S3. S and 4 it is clear that this argument is with- 
out any substance. Section 3, sub-cl. (3) directs 
that no application under S. 3 shall be entertained 
unless it is made within the period of one year 
from the date on which’ this section comes into 
force. In the present case, the application was 
filed within the requisite period on behalf of the 
raiyat and in this he had impleaded certain 
persons whom ho thought to bo all the landlords 
of the holding. That application was admittedly 
defective in that it did not give the names of all 
the landlords including plaintiff 7 as contem- 
plated by sub-cl. (2) to S. 3. But S. 4 clearly 
directs that when the Collector entertains an 
application made by a raiyat under S. 3 and 
he finds therein any defect in that it fails to 
comply with the requirements of sub-cl. ( 2 ) tol 
S. 3, he may either allow the defect to be remov-| 
ed then and there or within the time to be! 
fixed by him. In the present case, the CoUectorJ 
when the matter was ix)inted out to him allowed! 
the defect to be removed within the time fixed] 
by him, and the defect was so removed. It ia 
argued that the Collector had no right to allo^ 
the defect to be removed after the period of onol 
year referred to in sub-cl. (3) to S. 3. I do now 
agree with this argument at all, as S. 4 can only! 
come into force when there is a defect, and the! 
defect can be allowed to be removed within a 
time fixed at the discretion of the Collector. 
Mr. Kameshwar Deyal indeed suggested that 
the application should not have been entertained 
at all because it was defective in limine. But 
S. 4 contemplates that the defects may be re- 
moved after the application is entertained. In- 
deed, the entertaining of the application haa 
nothing to do with the defect in the application. 
An application if made by a raiyat and appa- 
rently in form and filed within the period of one 
year has to be entertained. For these reasons I 
must overrule the first argument raised by Mr, 
Kameshwar Deyal. It is needless to observe 
that the jurisdiction of the Collector to decide 
and entertain an application and to allow the 
defects to be removed if acting within the statuto 
cannot be questioned by the civil Courts. The 
civil Courts are no doubt concerned to find out 
whether the Collector acted within his jurisdio. 
tion vested by the Act but here, all the Collector 
did was to act under s. 4, sub-cl. (l), and ha 
allowed the defects to be removed, 

[ll3 Mr. Kameshwar Deyal also tried to sup- 
port the decision of the Court below upon the 
ground that plaintiffs 2 to 6 have not been made 
parties to the application by the raiyats. When 
it was pointed out to him that the finding of the 
trial Court were to the effect that plaintiffs 2 to 
6 were represented by plaintiff 1 as the karto 
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he tried to argue that the doctrine of represen- 
tation of the members of a joint Hindu family 
has not place in the Bihar Restoration Act. It 
is enough to refer to three cases of the Privy 
Council ^'here the question oi the representation 
of the members of a joint Hindu family by the 
karta has been considered. 

[12] Lord Robson in delivering the judgment 
of the Board in 38 I. A. 45^ examined a number 
of cases decided by the Indian High Courts where 
the decisions were not uniform and observed 
that those could only be supported on the ground 
that the plaintiff in those cases were shown or 
not shown to be karta of the family. He pointed 
but that it would be impossible to carry on the 
business of the joint Hindu family if the doctrine 
of co-ownership was to be applied. This is 
exactly what happened in the present case. Plain- 
tiffs 1 to 6 were the undivided members of a 
Mitakshara Hindu family and were represented 
by the karta. 

[18] The next case is the cose in 41 I. A. 216® 
where their Lordships observed : 

"There seems to be i:o doubt upon the Indian deci- 
sions (from which their Lordships see no reason to 
dissent) that there are occasions including foreclosure 
suits when the managers of a joint Hindu family so 
eflectively represent all other rnembeia of the family 
that the family as a whole is bound." 

[14] In 54 I. A. 122,® Lord Phillimore took the 
same view and made these observations at 
page 125 : 

"In the case of a Hindu family where all have rights, 
it is impossible to allow each member of the family to 
litigate the same point over and over again, and each 
infant to wait till he comes of age, and then bring an 
action, or bring an action by bis guardian before; and in 
each of these cases, therefore, the Court looks to Expin. 6 
of S. 11, Civil P. C., 1908, to see whether or not the lead- 
ing member of the family has been acting either on be- 
Kdf of minors in their interest, or if they are majors, with 
the assent of the majors. In this case there is no question 
of majors. It seems clear that the plaintiff in the previ- 
ous suit was acting on behalf of himself end his minor 
children to try to exclude a collateral branch from a 
share of the family property. If ho bad succeeded the 
judgment would have enured for the ^nefit of the 
children, and as he bos failed, they must take the con- 
sequences. Their Lordships had to comment upon and 
apply this Expln. 6 in the case of 52 I. A. 398.^" 

[15] Applying these principles to the facts of 
this case, it is clear on the finding of the trial 
Court that plaintiff 1 effectively represented 
plaintiffs 2 to 6 in the proceedings before the 
Collector. Similarly, defendant 1 effectively re- 
presented defendants 2 to 4 before the same 
officer. I have no doubt that it was on account 
of this very clear and precise finding of the trial 
Court that this question was not agitated any 
more either before the Subordinate Judge or 
b^ote the. learned Single Judge of this Court. 
In any case, even if it is assumed that plaintiffs 
9 to 6 and defendants 2 to 4 were not effectively 


A. I. R. 

represented by plaintiff 1 and defendant 1 res- 
pectively, I am of opinion that this will not 
affect the jurisdiction of the Collector to pa^ an 
order of restoration. The defect should have 
been pointed out before him that he should not 
deal with the application in the absence to plain- 
tiffs 2 to 6 and defendants 2 to 4. He hod juris, 
diction to order the restoration of an application 
which he entertained within the time fixed by 
the statute, and on which be passed an order 
after the defects had been removed. 

R.G.D. Appeal allowed. 


A. I. R. (33) 1948 Patna 88 [C. N, 35.] 
Manoh^vr Lall and Meredith JJ. 

JcLgdeo Sahu — Plaintiff — Appellant r- 
Dwarka Prasad — Defendant — Respondent. 

Letters Patent Appeal No. 11 of 1945, Decided on 
17-12-1946, fi'om judgment of Shearer J., D/- 13-3- 
1943. 

(a) Tort — Malicious prosecution — Initiation 0 |f 
— Proceedings under S. 133, Criminal P. C. 

A, who was the Chairman of Local Union Commit- 
tee received fi-om rate-payers B and C a petition for 
the removal, to a secluded place, of the kerosene go- 
downs belonging to one K, which were contiguous to 
the bouses of the public and highly dangerous. A for- 
warded the petition to the Sub-divisional Magistrate for 
favourable orders with an endorsement that he had 
himself seen the spot and found that the keeping of 
kerosene godowns on the place alleged was highly ob- 
jectionable and dangerous for the public and that must 
be removed. The Magistrate made a conditional order 
under S. 133, Criminal P. C. But the proceedings were 
dropped on K appearing in answer to the notice and 
satisfying the Magistrate that the allegations against 
him were unjustified. Thereupon K filed a s^t for 
malicious prosecution against A, B and C : 

Held that (1) the proceedings in tbe Court of the 
Sub-divisional Magistrate must be held to have been 
instituted by A and the fact that A did not himsBll 
originate the petition was immaterial os A completely 
associated himself with the petition and by his endorse- 
ment thereon made it his petition. The x>etition was a 
complaint of public nu’sance and tbe proceedings under 
S. 133 were tbe natural consequence of tbe complainfe 
made : 25 A. I. B. 1938 Pat. 629 and SO All. 523- 
(P. C.), Ref. [Paras 6 and 7] 

(2) It was a case of the Chairman of Local Union 
Committee making improper use of his official position 
and it could not therefore be held that A acted not in 
his personal capacity but officially as Chairman of tho 

Committee ; - n 

(3) the suit for malicious prosecution would lie upon 

the complaint ; 

(4) A, in making the endorsepaent on the ^tition 
and forwarding it being actuated by malice and impro- 
per motive and not by any desire for the general wel- 
fare and there being no reasonable and probable cauw 
for the institution of the proceeding and the plain^fc 
as a result of the malicious proceedings, having su®®**® 
harassment and loss, the suit must be decreed. 

[Para 9] 

(b) Tort — Malicious prosecution — Mallcioos 
complaint under S. 133. Crimind P. C. 

It is not an actionable wrong to institute civil 
ceedings without reasonable and probable cause even 
malice be proved, for in the contemplation of law de* 
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fandant who is uni'easonably sued is enfficienUy in* 
demnified by a judgment in his favour, which gives 
him his coete against the plaintiff. But there are pro* 
ceedings which, though civil are not ordinary actions, 
and fall within the reason of the law which allows an 
action to lie for malicious prosecution. Proceedings of a 
quasi-criminal type fall within this class, because they 
are proceedings under the Criminal Procedure Code, in 
the Criminal Courts aud there is no question of the 
person proceeded against being indemnified in costs. 
Hence suit for malicious prosecution would lie upon a 
malicious complaint of public nuisance under S. 133, 
Criminal P. 0. : 18 I. C. 737 (Cal.) ; 2 A. I. R. 1915 
Cal. 79 and (1883) 11 Q. B. D. 674, fief. on. 

[Paras 8 and 9] 

Cases referred 

1 . (’38) 19 P. L. T. 889 : 25 A. I. R. 1938 Pat. 629 : 
178 I. C. 619. 

2. (’08) 30 All. 625 : 11 O. C. 371 : 35 I. A. 189 (P. C.). 

3. (’18) 17 O. W. N. 654 : 18 I. C. 737. 

4 . (’16) 19 C. W. N. 985 : 2 A. I. B. 1916 Cal. 79 : 27 
I. 0. 449. 

5. (1883) 11 Q. B. D. 674 : 52 L. J. Q. B. 488 : 49 
L. T. 249 ; 31 W. R. 668. 

A. N. Chatterji — for Appellant. 

V. N. Varma — for Respondent. 

Meredith J. — This api)eal under the Letters 
Patent from the decision of Shearer J. arises 
out of a suit for damages for malicious prosecu- 
tion. The suit was brought by the local agent of 
the Burma Shell Oo. at Dehri-on-Sone, against 
three defendants, of whom the first was the 
Ohairman of Local Union Committee. 

t2] On 1-3-1940, he forwarded to the Sub-divi- 
sional Magistrate Sasaram a petition which he 
had received from certain rate payers including 
defendants 2 and 8. In the petition it was stated 
that at the station Jagdeo Sahu, Babulal Kali 
Oharan Sahu (Plaintiff’s firm) had had got oil 
godowns at two places, and contiguous thereto 
were situated many houses of the public with 
tile and straw thatches and there was also a 
liquor shop by the side of the oil godowns. 
These were highly dangerous, and they request- 
ed that the oil godowns might .be removed to a 
secluded place. Defendant l sent on the petition 
with the following endorsement : 

“Forwarded to the S. D. O. Sasaram, for favourable 
orders. 1 myself had been to the spot, and found that 
the keeping of kerosene godown on the place alleged is 
highly objectionable and dangerous for the public, it 
must be removed.” 

[8] On receipt of this, the Sub-divisional 
M a gis trate mode a conditional order under 
S. 188 . Otiminal P. C., requiring the plaintiff to 
show cause, or to remove the kerosene oil go- 
down. The plaintiff in answer to the notice ap- 
peared, and satisfied the Magistrate that there 
was little or no danger of fire and that the al- 
legations against him were unjustified. The pro- 
ceedings were then dropped. Thereupon the 
present suit was instituted. At the trial evidence 
wae adduced to show that the plaintiff was one 
of those who had made complaints against the 


manner in which defendant 1 had been discharg- 
ing his duties as Chairman of the Uiiioi'. 
Committee. The Courts of fact cumo to tho 
conclusion that defendant 1 in making the en- 
dorsement he did and forwarding it was actuat- 
ed by malice, with improi)er motive, and not by 
any desire for the general welfare or the public 
go^. They also found want of reasonable ancl 
probable cause for the institution of the proceed- 
ings, and held that the Chairman was respon- 
sible for their institution. In this view the 
plaintiff was given a decree against all three 
defendants, but only for a sum of Es. 21-13.3, 
the expenses actually incurred by the plaintiff in 
showing cause against the notice. Only defen- 
dant 1 appealed, and his appeal was dismissed 
by the Subordinate Judge who heard it. Defen- 
dant 1 then came before Shearer J. in second 
appeal and that learned Judge has dismissed the 
suit with costs throughout as against defen- 
dant 1. Hence this Letters Patent appeal by the 
plaintiff. 

[ 4 ] Shearer J. observed that in order to en- 
title the plaintiff* to a decree it was incumbent 
on him to show that it was this defendant who 
had caused the proceedings against him to be 
instituted. The Courts below, he said, had not 
directed their minds to the question, and had 
assumed that as the learned Sub-divisiona'l 
Magistrate would never have instituted the pro- 
ceeding if the defendant bad not sent in the 
petition or made the endorsement, the defendant 
must he deemed in law to have instituted the 
proceeding. This he considered was not correct, 
and the projwr course for him in second appeal 
was to determine the question for himself. He 
held that it was not open to the Sub-divisional 
Magistrate to make an order of the kind which 
he did. The order he should have made was 
merely one requiring the plaintiff to show cause 
why the licence which he held under the Petro- 
leum Act should not be cancelled. From what 
was contained in the petition it could not reason- 
ably be said that the defendants intended the 
Magistrate to institute the proceeding which he 
did, and did not intend merely that he 
should take steps to cancel the plaintiff’s licence. 
Therefore, it should be held that the proceeding 
was not in fact instituted by the defendant, but- 
by the Sub-divisional Magistrate himself. 

[ 5 ] It was in this view he allowed the appeal. 
He mentioned another question of some diffi- 
culty which arose, namely, whether a person 
against whom a proceeding under S. 133 has been 
instituted maliciously and without reasonable 
cause is entitled to recover damages by a suit in 
the civil Court ; but he thought it unnecessary 
to decide this question. 

[61 I find myself unable to agree with 
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Shearer J. that the proceeding was not instituted 
by defendant l. The fact that the respondent did 
not himself originate the petition is immaterial. 
(He completely associated himself with it, and 
by his endorsement thereon made it bis petition. 
The Courts have not taken a narrow view in 
this regard : Taharat Kari7n v. Malih Abdul 
Khaliq (19 r. L. t. 889)^ and Gaya Pro.so.d v. 
Bhagat Singh (30 ALL. 525® at p 534). 

[7] Moreover, I am unable to agree that what 
the Chairman contemplated was proceedings for 
cancellation of the licence. There was no request 
or suggestion that the licence should bo can- 
celled, nor can it be said, in my view, that the 
petitioners even contemplated cancellation of the 
licence altogether. What was asked for was re- 
moval of the godown to a secluded place, and that 
is not cancellation of the licence. The complaint 
made seems to me clearly a complaint of publio 
nuisance, and that is so more particularly of the 
Chairman’s endoraement. The allegation is that 
the keeping of the kerosene oil godown on the 
place alleged was highly objectionable and dan- 
gerous to the publio, If that is not a complaint 
of publio nuisance, I do not know what it is, 
and I think the proceedings imder S. 133, far 
from being without jurisdiction, were the natural 
consequence of the complaint made. The pro- 
ceedings, therefore, must be held to have l^en 
instituted by the respondent. It has been urged 
before us that the respondent acted not in bis 
(personal capacity but as Chairman, and if any 
one could be made liable it should be the Union 
Committee. But obviously it is a case of the 
Chairman making improper personal use of his 
official ix^sition. The finding that he acted to 
satisfy his private grudge is inconsistent with 
any view that ho acted officially as Chairman. 

[8] There remains the question whether a 
suit for malicious prosecution would lie upon a 
malicious complaint of public nuisance. The 
answer, I think, must be in the affirmative. 
Too much stress must not be laid on the word 
“prosecution.” The real question is whether 
what was done amounted" to an actionable wrong. 
In Crowdy v. O'Reilly (l7 C. w. N. 554)® Sir 
Ashutosh Mookherjee in a carefully reasoned 
judgment held that the word “prosecution” in 
respect of such a suit is not used in the limited 
sense in which the term is used in the Code of 
Criminal Procedure, and the action will lie in 
regard to proceedings under s. 146, Criminal 
P. C. The same view was taken in bishun Per^ 
gash Narain Singh v. Phulan Singh (19 
O. w. N. 935).* Such proceedings are not purely 
civil. They may perhaps be called gi/a^-crimU 

and the view of the law is that action lies 
in the case of such proceedings if malicious and 
without reasonable and probable cause. The 


principle is clear which lies behind the decisions. 
True it is not a actionable wrong to institute 
civil proceeding without reasonable and probable 
cause even if malice be proved, for in the con- 
templation of law defendant who is unreason- 
ably sued is sufficiently indemnified by a 
judgment in his favour, which gives him hia 
costs against the plaintiff. But there are pro- 
ceedings which, though civil are not ordinary 
actions, and fall within the reason of the law 
which allows an action to lie for malicious prose- 
cution. Such proceedings, for example, are pro- 
ceedings in bankruptcy against a trader. Such a 
proceeding, if instituted without reasonable and 
probable cause and with malice, is an actionable 
wrong : Quartz Sill Gold Mining Go. v. 
Eyre, (1883) H Q. B. D. 674.® 

[9] In my judgment, proceeding of a quasi- 
criminal type fall within this class, because they 
are proceedings under the Criminal Procedure 
Code in the Criminal Courts and there is no 
question of the person proceeded against being 
indemnlBed in costs. He must seek his remedy 
elsewhere. The plaintiff as a result of the mali- 
cious proceeding instituted suffered harassment 
and loss. He had to appear before the Magistrate 
and engage counsel, and might also well suffer 
scandal to reputation. Is he to have no remedy ? 

I think that is not the law. On this point see 
Pollock on Torts, Edn. 14, at pp. 250 and 251. In 
the present case, in my judgment, all the neces- 
sary findings exist. The institution by the res- 
pondent is clear, and malice and want of 
reasonable and probable cause has been found. 

I think the suit was rightly decreed. I would, 
therefore, allow this appeal with costs, through- 
out, set aside the decision of Shearer J. and res- 
tore the decision of the learned Munsif. 

[ 10 ] Manohar Lall J 1 agree. With res- 

pect, I would follow the closely reasoned 
judgment of Sir Ashutosh Mukherji in 
17 C w. N. 551® and would hold that ths 
proceedings started by defendant 1 must be 
considered to be “prosecution” in the general 
sense of the term, otherwise, the person proceed- 
ed against would have no remedy against the 
prosecutor or the person who started those pro- 
ceedings. The proceedings w^ undoubtedly 
initiated by defendant 1, and I cannot conceive 
of a clearer case of his association with the pro- 
ceedings before they reached the Sub-divisiourf 
Officer, though in the name of defendants 2 and 
8, than by what he did in making 
marks when forwarding it to the 
Officer of Sasaram. He writes there that he 
himself had been to the spot and found the kee^ 
ing of the kerosene godown higbly objectionablo 
and dangerous for the public and that it must bo 
removed. It must be remembered that the ra- 


the strong 
Sttb-divisional 


1948 


Shiva Sahai v. Sundak Mandal (Beuhen J.) Patna 91 


marks by defendant 1 must have made a great 
impression on the Sub-divisional Officer as it 
came from a pemon who was in the position of 
a Chairman of the Union Board. 

D.H. Appeal allowed. 


A. I. R. (39) 1948 Patna 91 [C. N. 36.] 

Pazii Ali C. J. and Reuben J. 

Shiva Sahai Bam — Appellant v. Sxindar 
Mandal and others — BesTpondents, 

Appeal No. 473 of 1943, Decided on 7th November 
1946. from appellate decree of Sub>Judge, Purnea, D/- 
27th Februarjr 1943. 

(a) Civil P. C. (1908). O. 32, R. 3 (5) ~ Law prior 
to introduction of sub-r. (5). 

Even according to the law prior to the insertion of 
sub-r. (5) in O 32, B. 3 by the Amending Act of 1937, 
a guardian ad litem appointed in the suit continued to 
be ao in the execution proceedings till his removal or 
death: 0 A. I. R. 1922 Pat. 256 and 24 A. I. R. 1937 
Cal. 269, Bel. on; 12 A. I. R. 1925 Cal. 23. IHssctif. 

(Paras 2 & 3] 

Annotation: (’44‘Com.) Civil P. C., O. 32, R. 6, N. 3, 
Pt. 2. 

(b) CivU P. C. (1908), O. 21, Rr. 22 and 90— Notice 
on proper person as guardian — Want of — Effect—* 
Validity of execution sale. 

A money deoree was obtained against three brothers 
two of whom were minors who were represented by a 
pleader guardian ad litem appointed in the suit. The 
decree was sought to be executed against them by des- 
cribing the minor brothers as represented by tbeir older 
brother as guardian ad litem without any steps being 
taken to discharge the pleader guardian ad litem ap- 
pointed in the suit. The judgment-debtors' property 
was sold in execution aud was purchased by the decree- 
holder : 

Held that the elder brother had no authority to 
represent bis minor brothers in execution as there was 
no order of the Court removing the pleader guardian 
and appointing him in his place. H^nce the provision 
as to notice under O. 21, R. 22 was not complied- with 
so far as the minors were concerned and therefore the 
t^urt had no jurisdiction to sell the minors’ share of 
the property. The execution sale of the minors' share 
WM therefore void: 27 A. I. B. 1040 Pat. 62: 13 A.l R. 
1920 Cah 109; 40 Col. 636 (P.O.), ; Case I'lw 

atscussed. [Para 6] 

Annotation : (’44-(3om.) CivU P. C., O. 31, R. 22, 
N. 6, Pt. 4; O. 21, R. 90, N. 35, Pt. 1; N- 36. Pt* 7. 
Cases referred 

1 . ('24) 28 0. W. N. 963 : 12 A. I. R. 1925 Cal. 23; 84 
I. O' 68, Salauddin v. Afzal Begum. 

2. r87) 24 A.l.R 1937 Cal. 269 : 1. L. B. (1937) 2 Cal. 

I* 0 485, Brojendra Kishoro v. Shamserali. 

3. (1881) I Buies M 6l7, Kinamuu v. Kinsman. 

I. A. 44 : 17 AU. 106 : 6 Sar. 626 (P. C ), 
Thakur Prasad v. Fakirullah. 

5. ( 21) 6 ^t. L. J. 171 : 9 A. I. R. 1922 Pat, 266 : 62 
I. C. 236, Raj Kiahore v. Bam Qhulams 

6. (’22) 35 O. L. J. 9: 8 A. I R 1921 Cal. 476: 64 I. 0. 
26, Fani Bhu.qan v. Sarendra Nath. 

7 . (’26) 80 C. W. N. 86 : 18 A. 1. R. 1926 Cal. 100: 89 
1. 0 765, Matiur Rasul v. Abdul Said. 

8. ( 26) 97 I. C. 181 : 13 A I R. 1926 Lab. 490, Bans! 
Dhar v. Mahomed Suieman. 

8. ( 08) 80 Cal. 1021 : 30 1. A. 182 : 8 Sar. 512 (P.O.), 
Wallan v. Banke Behari Pershad. 


10. (’40) 27 A.l R. 1940 Pat. 62 : 187 I C. 192, Bachoo 
Prasad Singh v. Oobardhan Das. 

11. (*13) 40 I. A. 140 : 40 Cal. 635 : 19 I.C. 296 (P.C.), 
Krishna Prasad Singh v. Motl Chand. 

12. ( 05) 3-2 I. A. 23 : 32 Cal. 296 : 8 Sar. 734 (PC), 
Khiarajmal v. Daim. 

13. (1900) 27 I.A. 216: 25 Bom. 337: 7 Sar. 739 (P.C,), 

Malkarjun v. Narliari. 

Q. P. Sahi, S, C. Chakraverty and Sarjoo Prasad 

— for Appellant. 

P* Jha and IJ. P. Siytha — for Rospondenta. 

Reubon J. — This is an appeal by the defen- 
dants, first party . against a decision of the Sub- 
ordinate Judge of Punaea, affirming a decision 
of tho Munsif of Purnea. The suit was brought 
by the two plaintiflfs, respondents first party, 
against the appellants, defendants first party, 
and Darogi Mandal, defendant second party, who 
is the elder brother of the plaintiffs, for a decla- 
ration that the interest of the plaintiffs in the 
suit property is unaffected by the sale in execu- 
tion of the decree in Money suit No. 758 of 1930 
obtained by the defendants, first party, against 
Darogi Mandal and tho two plaintiffs on the 
basis of a handnoie executed by their deceased 
father, Dbanpat Mandal. In that suit, the plain- 
tiffs, who were then minors were represented 
by a guardian ad litem who continued as such 
till the suit was disposed of on 27th March 1931. 
The decree was put in execution in the year 1934 
when tho plaintiffs were still minors. In the 
execution i^etition, the minors were impleaded 
under the guardianship of their elder brother, 
Darogi, without any steps being taken to dis- 
charge tho pleader guardian appointed in the 
suit. The execution sale was held on 6th Decem- 
ber 1934, and the property was purchased by the 
decree-holders, defendants first party of the pre- 
sent suit. An objection under o. 21, R. 90, was 
filed by Darogi on bis own behalf and as guar- 
dian of his minor brothers ; but it was finally 
dismissed for the default of Darogi, and the sale 
was confirmed, and, in due course, the decree- 
holders auction-purchasers got delivery of posses- 
sion over the property through the Ck>urt. The 
plaintiffs attained majority, one of them in the 
year 1988 and the other in the year 1940, and 
ffiey filed the present suit in the year 1941, chal- 
lenging the validity of the sale so far as it related 
to their share in the property on the ground that 
they were not properly represented in the exe- 
cution proceedings They also challenged the 
reality of the delivery of possession and asserted 
that they were still in possession, regarding 
which fact they asked for a declaration. In tbs 
alternative, they prayed for recovery of posses- 
sion. The Courts below have held that the deli- 
very of possession was real and effective, and 
have given the plaintiffs a decree for recovery 
of possession to the extent of their share on the 
finding that the sale is void to that extent by 
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reason of the non-representation of the minors 
in the execution proceedings. The finding re- 
garding possession is binding upon us and it has 
not been challenged before us. The only points 
raised "u’ere : firstly, the maintainability of the 
suit, and secondly, the effect of the representa- 
tion of the minors in the execution proceedings 
by their brother instead of by their pleader 
guardian ad litem. 

[2l The point of maintainability is really 
dependent on the other point. It is urged that, 
in the execution proceeding itself, an objection 
under o. 21, R. 90, -^as filed on behalf of the 
minors by Darogi Mandal on the ground among 
others that the minors were not properly repre- 
sented in the execution proceeding, and this ob- 
jection was decided against the minors, and the 
sale was confirmed. It is argued that the minors 
cannot be permitted to raise the point again, and 
are further precluded from challenging the sale 
by reason of o. 21 E. 92, Civil P. C. For the 
minors to bo bound by the result of o. 21 , 
R. 90 proceeding, however, it is necessary that 
they should have been parties to that proceed- 
ing; in other words, it is necessary that they 
should have been properly represented in it. 
This is the very question which has to be con- 
sidered for the i^urposes of the other point men- 
tioned above. I come now to a consideration of 
the second point. Under o. 32, B, 3, as it now 
stands, it is clear that a guardian ad litem of a 
minor defendant appointed for the purpose of a 
suit continues as such for the purpose of execu- 
tion proceedings in pursuance of the decree in 
the suit. Mr. Sarjoo Prasad for the api)el]ants 
points out, however, tliat the amendment by 
which sub-r. ( 5 ) was inserted in this rule was 
made in the year 1937, that is, subsequent to the 
sale which is challenged in the present suit, and 
urges that, accordingto the accepted view previous 
to the amendment the appointment of a guardian 
ad litem terminated with the passing of the final 
decree in the suit. He relies for this proposition 
on 28 C. ^v. N. 9G3.^ Kxactly the opposite view, 
however, was taken by another Bench of the 
Calcutta High Court in a.i.r. 1037 cal. 259,^ where, 
referring to the case of Khaja Salauddin} their 
liordehips said : 

•'In that case the learned Judges relying on certain 
obsei-TatioDS ol Lord Ljndhurat in (1831) 1 Roles II 
617® at p. 622 observed that the guardianship of the 
guardian ad litem appointed daring the suit, terminated 
alter the final decree made in the snit. The attention 
of the learned Judges however was not drawn to the 
decisions (22 I. A. 44)-* of the jndicial Committee to 
which we Lave already referred. Further the observa- 
tions of Lord Lyndhurat were made in connection with 
the question of lis pendens”. 

Cal The view taken in A. I. R. 1937 cal. 259* 
appears to be in accordance with the Patna view, 
las it was held by a Bench of this Court as l ong 


ago as the year 1921 that o. 32, R. 5, Civil P. C.J 
applies to proceedings in execution of a oivilF 
Court decree : 6 P.L.J, 171.® Next, it is urged by{ 
Mr. Sarjoo Prasad that, even if Darogi was not 
the proper guardian to represent the minors, this 
was a mere irregularity and would not affect the 
validity of the execution proceedings, as Darogi 
in fact appeared and looked after the interests 
of the minors in the execution proceedings. 1 do 
not think that the cases relied upon by him for 
this contention are on all fours with the case 
before us. In 35 C. L. J. 9,® the guardian ad 
litem of the minor judgment-debtor was his mo- 
ther, who, unknown to the decree-holder, had 
died before the filing of the execution petition. 
Therefore, when the execution petition was filed, 
there was actually no guardian ad litem appointed 
by the Court. The judgment debtors were co- 
tenants of one holding, and a notice under O. 21» 
R. 22, addressed to all the co-tenants was in fact 
issued, and there was nothing to suggest any 
divergence of interests among them. Also, all the 
co-tenants were living in one homestead. In these 
circumstances, their Lord9hix>s observed that it 
would be 

“a refinement of teohnicality to say that all the co- 
tenants were not duly notified that tbe decree was to be 
executed,” 

and held that the Courts should look at the sub- 
stance of the transaction to determine whether 
the minor was sufficiently represented in tho 
execution proceeding. In the view they took of 
the case, they were of the opinion that O. 21, 
R. 22, had been sufficiently complied with, and 
that, at the utmost, there was merely an irregula- 
rity which did not affect tbe validity of the 
proceedings, as the minor had not suffered sub- 
stantial injury by reason of the irregularity. In 
30 o. W. N. 86^ the facts are clearly distinguish- 
able, for, in that case, there was a guardian ad 
litem appointed in the suit, who was, in that 
capacity, served with the notices of execution, 
but he did not appear to have entered appear- 
ance. The validity of the proceedings was chal- 
lenged on the ground that he was the pleader 
guardian appointed in the suit and was not 
appointed as such in the exeention proceeding 
and, therefore, there was no proper service o^e 
execution processes in the eye of the law. j^is 
was treated by their Lordships as an irregularity, 
but, on the view which I am inclined to take of 
O. 32, B. 3, there would he no irregularity 
for, fhe pleader guardian ad litem appoinw ^ 
the suit continued as such for the purpose of tw 
execution proceedings and was rightly 
-with the notices of execution on behalf of 
minor. In 97 I. O. I 8 I,® the validity of a oto 
court sale in execution was challenged on the 
ground that a muKur judgment-debtor was rep*®" 
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seated in the execution proceedings by bis mother 
as guardian without a formal order of the Court 
appointing her as the guardian ad litem. Their 
liordships did not accept the contention that 
there was no such formal appointment, relying 
on the fact that more than twenty-five years had 
expired since the date of the sale, and it was 
hardly to be expected that all the papers relating 
to the execution would be preserved for such a 
long time. They pointed out that no such objec- 
tion was taken in the execution proceedings, 
which lasted for nearly two years, and referred 
to the presumption arising under S.' 114, Evidence 
Act, that judicial and official acts had been 
•regularly performed. On this finding, the remark 
\ made by their XiOrdshifs that the mere absence 
of a formal order appointing a guardian ad litem 
does not render the sale invalid is only an obiter 
dictum. In making the above observation, their 
liOrdships referred to the case in 80 Cal. 1021,° 
on which case Mr. Sarjoo Prasad has placed 
great reliance before us. In that case the mother 
of certain minor defendants had appeared through- 
out the proceedings in the suit as their guardian; 
the Court admitted the plaint, in which she was 
described as the guardian, and, in the decree and 
execution proceedings, the Court also described 
her as the guardian. In these circumstances, it 
was held that, although no formal order had been 
made by the Court appointing him guardian ad 
litem, “the minors were effectively represented 
in the suit by their mother and with the sanction 
of the Court.*’ In other words, the presumption 
was drawn from the circumstances cf the case 
that the Court has sanctioned tiie appointment 
of the mother as the guardian ad litem. 

[ll This case was considered in A. i. B. 1940 
Pat. 62 ,^° upon which the Courts below have 
baaed their decision decreeing the claim of the 
pl a intiff s and the facts of which case are, in my 
opmion, on all fours wiffi the case before us. 
Referring to WaUan'e cose®, their Lordships 
said : 

*'In 80 Gal. 1021^ all the parties had for years acted 
on the snpporition that the mother had b^o properly 
appointed and had acted as gaard'an lawfully and 
regularly. The proceedings were held not to be bad 
merely bsosnse that anderstanding proved m fact to be 
mistaken. In eSect, an arrangement had been proposed 
and oarrieci ont for the representat'on of the minor, an 
arrangement which, if the attention of the Court had 
been given to it, would have been clearly unobjection- 
able and would have been approved. But in the case 
before ns. It ia not so; on the face of the record it was 
apparent that the proposal to appoint Oobardhan to 
represent the minon waa h'ghly objectionable for the 
■obvious reason that there was already a guardian ad 
litem appointed for tiie suit, inolud'ng the execution 
proceedings also, therefore an order appointing Oobar- 
Ahan can hardly be supposed to have been made by 
implication when in the oiroumstanoee it could not be 
msb^ Mo doubt it was possible for the Oonrt to remove 
the pleader and thereafter to appoint Gobar^ian, hat 


the Court at this s^e was not asked to remove the 
pleader. So the condition precedent to Gobardban boint; 
appointed or acting as guardiau ad litem did not exist." 

40 I. A. 140,*' which is the next case relied on by 
Ml*. Sarjoo Prasad, is distinguishable on the same 
ground. In that case, a guardian ad litem had 
been appointed to represent the minor in the 
original proceedings, which took place in the 
local Court of Benares. When, however, the pro- 
ceedings were transferred to tlio Court of the 
Deputy Commissioner, Hazaribagh, for execution, 
the guardian ad item refused to act as sucli. In 
the subsequent proceedings, there was no ap- 
pearance on behalf of the minor. In these 
circumstances, it was held that inasmuch as the 
interests of the infant with regaixl to the property 
in dispute were not represented in the execution 
proce^ings, it was open to the mother as natural 
guardian to appear in the name of the infant to 
protect the property from sale. 

[ 5 ] The case in 82 I. A. 23*^ has been cited on 
account of certain observations at page 35 : 

“The Indian Courts have properly exercised a wide 
discretion In allowing the estate of a deceased debtor to 
be represented by one member of the family and in 
refusing to disturb Judicial sales on the mere ground 
that some members of the family, who were minors, 
were not made parties to the proce^ings, if it appears 
that there was a debt justly due from the deceased, and 
no prejudice is shown to the absent minors.’* 

The decision itself, however, helps the respon- 
dents rather than the appellants. The questions 
arose as to whether certain judgment-debtors 
whose property had been sold in execution of 
certain mortgage decrees, were properly implead- 
ed in the suits, in which those decrees had been 
obtained, and whether their interest in the pro- 
perty was affected by the sales in execution of 
those decrees. One of the judgment-debtors was 
one Amirbaksh minor, who was impleaded as a 
defendant under the guardianship of one Alah- 
mawas. This is how their Lordships dealt with 
the point : 

“In Suits No. 372 of 1879 and No. 160 of 1876, the 
Judge seems to have accepted without question the 
statement on the record that Amirbaksh was legal re- 
presentative of Nanraoz and Alahnawasiwas his guardian 
and never applied his mind to the matter- Doubtless he 
would have done so if the suits had proceeded in 
the ordinary course, but in the former -case the 
proceedings were out short by the agreement for refe- 
rence, and in the latter case it was in effect a consent 
decree. It was not, therefore, the case of an erroneous 
deoision, ruling or exercise of discretion of the Judge 
in a matter in which the Court had jurisdiction. Their 
Lordships think that the estate of Nauraz was not re- 
presented in law or in fact in either of the suits, 
the sale of the property was therefore without jurisdic- 
tion and null and void. Nor can they hold that the 
share of Amirbaksh himself in his father’s estate was 
bound. In the opinion of their LoidsMps it is not a 
mere question of form, but one of substance. In coming 
to this conclusion their liordshipe are quite sensible 
the importance of upholding the title of persons who 
boy ander a judicial sale; bat in the present case the 
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real pnrchaser was the judgment-creditor, who must be 
held to have had notice of all the facts.” 

In the present case, also, the Court did not 
apply its mind to the point as to whether Darogi 
could properly represent the minors, and, as 
a pleader guardian appointed by the Court was 
in existence, there can be no presumption that 
the executing Court would have removed the 
pleader guardian and appointed Darogi as guar- 
dian ad litem in bis place. 

[6l This brings me to the case in A. l. R. 1940 
pat. 62^® to which I have already referred above. 
There, as here, there was a pleader guardian ad 
litem appointed by the Court, but, in the execu- 
tion application no reference was made to him, 
and execution was sought against the minors 
describing them as under the guardianship of 
Gobardban Das, brother of one minor and 
uncle of the other minors, who was also the 
managing member of the joint family. In the 
execution proceedings, Gobardban Das appear- 
ed and took various steps. The property was 
eventually sold on 6-5-1938, and was knocked 
down to the decree-holders. An objection was 
61ed under s. 47 and o. 21. R. 90, and it was in 
these proceedings that the question arose about 
the validity of the auction sale. Their Lordships 
held that, in the absence of an order of the Court 
removing the pleader guardian ad litem and ap- 
pointing Gobardban Das as guardian in his 
place, Gobardban Das had no authority to re- 
present the minors in the execution proceedings 
with the consequence that so far as the minors 
were concerned the provisions of o. 21, R. 22, had 
not been complied with and the legal conditions 
necessary for proceeding with the execution did 
not exist. This is exactly the case here. Darogi 
could not represent the minors; notice to him 
was not a compliance with the provisions of 

0. 21, R. 22 ; hence, the Court had no jurisdiction 
to proceed against the minors’ share of the pro- 
perty. llie sale held by the Court is, therefore, 
void as against the share of the minora. An 
attempt was made by Mr. Sarjoo Prasad to 
distinguish the case from the present one on the 
ground that, in that case, the question arose in 
proceedings under S. 47 and o. 21, R. 90, in the 
execution case itself, whereas, here, the question 
has arisen seven years later in a separate proceed- 
ing altogether In this connection, he has refer, 
red to certfkin observations made by Rowland J. 
in that case in distinguishing the case in 27 

1. A. 216.^^ That was a case in which the notice 
bad been served on the wrong person as the 
legal representative of a deceased mortgagor; an 
objection was taken in those proceedings that the 
person on whom notice had been served was not 
the legal representative, which objection was 
considered by the Court on the merits and was 


rejected, and the property was thereupon sold. 

It was a case, therefore, where the Court had 
applied its mind to the question and had decid- 
ed it. Whether that decision was right or wrong 
did not matter, because the Court had the juris- 
diction to decide rightly or wrongly. It was on 
this ground that their Lorclsbips held that the sale 
could not be defeated. Here we are concerned 
with the transaction which is found to be void; 
mere lapse of time, therefore, will not stand 
in the way of the plaintiff unless new rights 
have grown up by reason of that lapse of time, 
which is clearly not the case here. Hence, I do 
not consider that there is any substance in the 
distinction sought to be made. 

[ 7 ] On the above grounds, I am of the opi- 
nion that the Courts below have rightly held 
that the sale was void so far as it related to the 
shares of the minors, and would dismiss this 
appeal with costs. 

Fazl All, C. J- — I agree. 

E.s. Appeal dismissed* 

A- I. R. (35) 4948 Patna 94 [C. N* 37.] 

Manohar Lald and Meredith JJ. 

Deoniti Prasad Singh — Applicant v. 
Commr. of Income-tax, Bihar and Orissa, 

— Respondent. 

Misc. Judicial Case No. '149 of 1946, Decided 00 
18-12-1946. 

Income-tax Act (1922), S. 10 (2) (xi) — Assessee 
Zamindar and money-lender — Pro-notes and 
mortgage bonds taken for arrears oi agricultural 
rents — Irrecoverable loans — Bad debt. 

The assesses who was a zamindar as well as a money- 
lender used t'} obtain band-notes and mortgage bonds 
which carried interest from bis tenants when they fell 
in arrears in paying bis agricultora) rent. The Inoome- 
tax Department for a number of years In the past bad 
treated the ’‘investments” on the handnotes and mort- 
gage bonds os being part of the money-lending business 
of the assessee who was taxed on a portion of the 
interest wh'ch he showed as having accrued due to him 
from these investments. In the relevant assessment 
year the assessee having claimed to deduct as an 
irrecoverable loan a certain amount out of these invest- 
ments: 

Held that these investments were a part of the 
moneylendingbusinessof the assessee and, there^ his 
claim to have a deduction for the irrecoverable loan 
must be allowed. iPaia 9j 

1 R. 1932 Mad. 436 : 65 Mad 830 : 138 

I. C. 289 Commr. of Income-tax v. Gopala 

Veokata Narasimba* 

B. N. Jain and K. P. Varma — for Applicant. 

8. N. Dutt — for Respondent. 

Manohar Lall J. — This is a reference by 
the appellate Tribunal nnder 8. 66 (1), Licome- 
tax Act for the opinion of the Court upon the 
following question : 

“Where bonds and promiaeory notes have been tato 
in lieu of arrear agricultural rents by a Zamindar, wno ^ 
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is alfio a money-lender, can the amounts of such bonds 
and promissory notes be said to be loans made in the 
ordinary course of moneylending bus ness as contem- 
plated in S. 10 (2) (si), Income-tas Act, so that when 
such amount be^me irrecoverable, oia’m for siioh 
Irrecoverable amounts may be admissible in computing 
the assessable income of the assessee ?” 

[2] The question formulated arose out of asses- 
sment proceedings of the assessee for the years 
1942-43 and 1943-44, aud although a single refe- 
rence has been made, it is necessary to state the 
facts for the year 1942-43 assessment first. 

[3] The assessee carries on business as a 
money-lender and also has a large zemindary. 
When the tenants of the assessee fell in arreais 
in paying his agricultural rent, be instead of 
suing them in the civil Courts obtained band- 
notes and mortgage bonds from a large number 
of his tenants. Althongh no handnote or mort- 
gage bond has been lu'oduced before us or is to 
be found in the record, it is admitted that the 
h&Ddnotes and the mortgage bonds carry interest 
at varying sums according to the circumstances 
of the particular borrower or executant rather. 

[43 The assessment proceedings for the year* 
1938-89 are printed as Exs. 12 and 13. The order 
of the Income-tax Officer (Ex. 12 ) shows that 
the assessee was found not to have given a com- 
plete and exhaustive lishof investments including 
the investments on the handnotes and the mort- 
gage bonds taken from the agricultural tenants, 
and, therefore, a sum of Bs. 24,000 was added to 
his income under the bead ‘moneylending.’ Thi? 
assessment was made on 27-2-1939. In appeal, 
the Appellate Assisant Commissioner by his 
order dated 27-5-1940, reduced this sum of 
Bs. 24,000 to Bs. 12,646. His reasoning is to be 
found at p. 46 and may be conveniently quoted 
here : 

“The aaaessea obtained handnotes and mortgage 
bonds from a largo namber of tenants in lieu of arrear 
agricultnral dues. Interest of Bs. 180 was realised on 
such documents. These doonments were not shown as 
U was thought that these were not taxable. The total 
amount of such docunteuta obtained in lieu of arrear 
rent is admitted to be Rs. 67,000. Bnt in actual practice 
prino'pal som only being arrear rent is realised after 
remitting interest." 

[6] In this case the Income-tax Officer has 
added a further income of Rs. 24,000. I think the 
sum added by the Income-tax Officer is very 
high. The so-called omissions and discrepancies 
as noted by tibe Income-tax Officer have been 
satisfactorily explained in most cases. But in the 
case of Bajrang Prasad Singh Rs. 2646 interest 
income has to be taxed. Besides for possible 
omission to show interest bearing investment as 
in the case of document worth Bs. 67,000 obtain- 
ed lEiom tenants in lieu of arrear rents a further 
Bum of Be. 10.000 may be added. There is no 
excuse for omitting to show investment worth 


Rs. 67,000 on documents obtained from agricul- 
tural tenants. Hence, Es. 12,646 will have to bo 
added in this case against rs. 24,000 added by 
the Income-tax Officer. Therefore there will be a 
reduction of Rs. 11.365. It is, therefore, clear that 
the handnotes and the mortgage bonds obtained 
by the assessee from his agricultural tenants 
were treated as bis investments in moneylend- 
ing business by the Department, and the asses- 
see was actually taxed on a sum of Rs. 10,000 
taken as accrued interest on these investments 
in the assessment year 1938-39. 

[6] In the year 1941-42 the same basis of 
taxation was adopted. The order of the Income. 

^ tax Officer is not on the record, but the appellate 
order of the appellate Assistant Commissioner 
is exhibit 14. which shows that the assessee was 
allowed to deduct rs. 2266 as irrrecoverable 
loan on the band-notes secured in lieu of arrears 
of rent due from the tenants. This is made clear 
in para. 13 at p. 47: 

“The assessee claimed Rs. 2265 as iirecoverable 
loan covered by handnotes secured in lieu of arrear of 
rent. These loans were treated by the Income-tax 
Officer as mcucy-lending investments after the arrears 
were secured by handnotes and a sum of Rs. 1293 has 
accordingly been taxed under money-lending. The 
Income-tax Officer has disallowed the claim on the 
ground that the dues were nothing but rent dues and 
no money-lending loan was advanced. But in accordance 
with the Ruling in A. I. R. 1932 Mad 436^ as soon ns 
a handnote is executed in satisfaction of arrear rent 
there is a new contract and the liability ceases to bo 
rent and becomes a loan. If the Income-tax Officer had 
taxed the interest on arrear rent under other source the 
position would have been different but as the income 
has been taxed under money-lending, I am afraid 
the position taken by the Income-tax Officer cannot bo 
supported. Therefore Rs. 2265 will be allowed." 

It is, therefore, clear that in this year also the 
Income-tax Department actually taxed the asses- 
see on a sum of RS. 1293 on account of the interest 
which accrued due on these investments made 
with the agricultural tenants and this interest 
was taken as income from money-lending. 

[7] In the year 1942-43 which relates to the 
accounting period March 1941 to March 1942, the 
assessee claimed a sum of RS. 8292 as the sum 
that had become irrecoverable in these invest- 
ments made with the agricultural tenants. This 
question isdiscussed under the head ‘Karji Dehat,’ 
that is to say, loans in the villages, at p. lo by 
the Income-tax Ofiicer. The discussion shows 
that the assessee showed an income of rs. 426 in 
respect of these loans to the tenants, but claimed 
that a sum of Rs. 8720 had become in'ecoverable. 
This claim was disallowed upon the ground that 
in respect of some of the tenants the assessee had 
taken the proi>erties of the debtors and the price 
of these lands will be far more than the amount 
of land revenue in default, and in respect of 
some other tenants their properties were pur- 
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chased by outsiders long before the year under 
consideration: 

“And so these debtors bad no assets before the year 
under consideration and this was in the knowledge of 
the assessee, they being his tenants. So these debts - 
became irrecoverable long before the period under 
consideration. In view of all these facts I disallow the 
claim. I have no*^ taken any income this year as there 
has been remissions to cover the income of Bs. 428, the 
biggest item of remission being Rs. 341 to Sidheshwar 
.'^ingh.” 

This ciuotation shows that evfen in this year the 
Income-tax Officer accepted the position that 
these investments with the agricultural tenants 
were part of the money-lending business of the 
assessee. He included Rs. 428 on account of 
interest which accrued due, but as the assessee^ 
liad shown that ho had remitted a larger sum 
than this amount, no income under this head was 
taken as a part of tlie assessable income. This 
order was passed on 23rd March 1943. The appeal 
was disposed of by the Appellate Assistant Com- 
missioner on 27th February 1944, and this parti- 
cular question was discussed at p. 18, para. 7. He 
observed that these debts arose out of contracts 
relating to agricultural matters and the assessee 
bad not shown to him that they had even figured 
ns stock in trade in the money-lending business 
being the assessed subject. In this view of the 
matter he upheld the Income-tax Officer’s order 
disallowing the claim for these bad debts some 
on the ground of point of time and the others 
being outside the business. The assessee then 
went up to the Appellate Tribunal who disposed 
of the appeal on 20 th December 1944 . They pointed 
•ut in their order in para. 9 that the reasoning 
of the Income-tax Officer that the loans had 
become irrecoverable before the year of account 
was not supported seriously by the Income-tax 
Department before them and in the succeeding 
parfi^rapbs they came to the conclusion that as 
these loans did not have their origin in money- 
lending itself, their irrecoverability did not make 
them a bad debt of the money-lending business. 

[8] At the instance of the assessee the Appel- 
late Tribunal have made this reference to us as 
already stated. In their order datod 26th July 
1946, they appeared to take the view that there 
18 nothing anywhere on the record to show that 
interest income from bonds and pronotes taken 
in lieu of arrear Ebgricultural rent was treated by 
the department as income from money-lending 
business. They say that they hod seen the records 
for 1989-40 and 1940-41 and 

“there too interest on such bonds and pronotes was 
lamped up with money*lending 'ncome: there too there 
are loose disonssions about interest on bank deposits, 
debenture interest and dividend under money-lending,** 

*smd that both the assessee and the Income-tax 
Officer went on loose ideas and thought only of 
'convenienoe/ but did not proceed on any strictly 


legal principle. While considering the Income- 
tax Officer’s assessment order of 1938-39 and the 
appellate order of the Appellate Assistant Com- 
missioner, and the 1941-42 appellate Order of the 
Appellate Assistant Commissioner they observed 
at page 2 : 

“It cannot, therefore, bo said that these orders ore 
conclusive of the fact that these officers proceeded on 
the footing that the bonds and pronotes were a part of 
the appellant’s money-lending business after they were 
taken in lieu of arrears of agcicaltural rent.” 

Accordingly they have given their opinion that 
it could hardly be said that the department 
treated these bonds and promissory notes as 
ordinary money-lending transactions and, there- 
fore, the department was now debarred from 


treating them otherwise. 

[9] In our opinion, this view of the Appellate 
Tribimal is wrong. The Income-tax Dei)artment 
for a number of years in the past have treated 
these investments — to use an expression which 
has been adopted by the Income-tax Officers in 
various years referred to above — as being part 
of the money-lending business of this particular 
assessee, the assessee was taxed on a portion of 
the interest which he showed as having acemed 
due to him from these investments and in one 
year as much as Rs. 10,000 was added on to the 
assessable income under this head. It may be 
that this was as a result of a loose idea or an 
inaccurate appreciation of the legal x^osition, bat 
this defect was common both to the assessee and 
to the Income-tax Department. The department 
cannot be allowed to blow hot and cold at the 
same time. They cannot be allowed to treat the 
investments as a part of money-lending transac- 
tions of the assessee when it suits them, and 
when it comes to the question of disallowance of 
irrecoverable loans dut of these very transactions 
they cannot be permitted to take up the position 
that these were not a part of the money-lending 
transaction of the assessee. Upon the facts of this 
particular case it must be held that these invest- 
ments are a part of the money-lending business 
of this assessee and, therefore, his claim to bave 
a deduction for the irrecoverable loans must be 
allowed In this view of the matter the question 
of law as propounded to ns does not strictly arise 
for decision because on the facta found it must 
be held that these irrecoverable loans were made 
by the assessee in the course of bis money-^ 
lending transaction. The answer to the que^on 
is in the affirmative. The assessee must be 

a deduction for RS. 3292 on account of W 
irrecoverable loans during the assessment ye 

1942-43. ' , , . 

[10] The assessee is ^tifcled to have his core 

which we assess at Bs. 260 . The Appellate Tnban^ 
will also return to the assessee the fee of BS. 100 
deposited by him. 
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[ 11 ] For the assessment year 1943-44, the facts 
are esaetly the same. In this case the assessee’s 
claim ior a deduction of Bs. 2461 on account of 
bad and irrecoverable debts in the village invest, 
ments must also be allowed for the reasons just 
given. We do not make any separate order for 
the costs of this Court in this case, as the two 
cases were heard together and no separate argu- 
ment was advanced in this case, it being agreed 
that the decision in the two cases would the 
same. But if the assessee has deposited any 
separate fee of rs. 100 with the Appellate Tribunal, 
it must be returned to him. 

Meredith J. — I agree. 

V.R. Befeience answered. 
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Bennett and Beevor JJ. 

Mohamad Idris H aider ^ Defendant and 
others^ Plaintiffs — Appellants v. Moham- 
mad Habibur Rahman — Respondent. 

Appeal No. 180 of 1944, Decided on 13-11.1946, 
from original decree of Second Addl. Dist. Judce. 
Monghyr, D/- 18-8-1944. 

(a) CivU P. C. (1908), S. 96 (3)— There is difference 
between appeal against order recording compro* 

mise and appeal against decree passed thereon 

Latter is barred under S. 96 (3) — Former is not 
barred even after decree is prepared — Civil P C 
(19081, O. 43, R. I (m). 

Section 96 (3) clearly bars any appeal from a decree 
passed on consent. There is a difference between an 
appeal against an order recording a compromise and an 
appeal against the decree passed thereon. The right of 
appeal provided by O. 43, B. 1 (m) is not lost by reason 
of a decree having been prepared : 16 A. I. R. 1929 
Pat. 318 and 20 A. I. R. 1933 Pat. 306, Rel. on. 

[Para 6] 

Annotation: (’44-Com.) 0. P. C., S. 96, N.16, Pt.15. 

(b) Civil P. C. (1908), O. 6, R. 17 — Memorandum 

of appeal — Amendment of — Court cannot allow, by 

amendment, appeal against one decree or order to 

be substituted'ftsr appeal against another decree or 
order. 

There Is no s^ifio power to allow amendment of a 
memorandum of appeal except under O 6 R 17 
There is no power in the Court to allow by amendment 
an appeal against one decree or order to be substituted 
for an appeal against another decree or order: 9 A T R 
1922 P. O. 249, Rel, on. [Para 7] 

Per Bennett J. — There is no provision of the Civil 
Procedure Code, expressly governing the amendment of 
a menwrandnm of appeal once it has been admitted. 
The enect of S. 107 in regard to the amendment of a 
memomndum of appeal is, however, to apply thereto, 
mutaiis mutandxs, the provisions of the Code relating 
to the amendment of a plaint. But an amendment is a 

leaves unaltped the fundamental nature 
of the thing amended. If chi amendment purports to go 
beyond that point, it ceases to be an amendment. I 

Annotation : {’44.Coin.) 0. P. C., O. 6. R. 17^ 3^^^ 

(c) CivU P. C. (1908), p. 23. R. 3 _ Lii under 
S. 92 can be compromised under O. 23, R. 3-.Con- 
sent of Advocate-General is not necessaty for such 
compromise — Compromise in case of public trust 
sacrlHcing its interests is not lawful — CivU P. C., 
^908}) S» 92a 
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There is nothing in O. 23. R. 3 which suggests tliat 
any particular form of suit is outside its ecopo though 
the question as to what is a lawful agreement or com- 
promise will vary with the varying character of diffe- 
rent suits. There is nothing to prevent a suit under 
S. 92 from being compromised like any other case. But 
the Court has plenary power to subject the terms to 
scrutiny and reject the compromise for valid reasons. 
In the case of a public trnst, no compromise can be said 
to be lawful under O. 23, R. 3 which sacrifices its 
interests : 17 A. I. R, 1930 Mad. 629; 12 A. I. R 1925 
Cal. 187 and 31 A. I. R. 1914 Pat. 115, Rcl. on. 

. , [Paras 9 & 101 

Held, considering the terms of the compromise in 
this ease that the compromise was lawful and its terms 
were to the benefit of the trust. [Para 17} 

The plaintiffs in a suit under S. 02 certainly have to 
obtain the consent of the Advocate-General before 
instituting the suit but once the suit is validly instituted 
the consent of the Advocate-General would not be 
necessary for the validity of a compromise entered into 
m such a suit : 25 A. I. R. 1938 P. C. 184, Foil. 

^ , [Para 12] 

Annotation : (’44-Com.) C. P. C., S. 92 N. 29 Pt *>• 
N. 25Pt. 17. 

(d) Limitation Act (1908), S. 5— Suit under S. 92 
Civil P. C., compromised — Plaintiffs filing appeal 
against decree on compromise on ground that 
original petition of compromise has been tampered 
with in favour of defendant — Application under 
S. S, Lim. Act, for permission to file appeal against 
order recording compromise and to condone delay 
— Conduct of applicants personally disentitling 
them to such indulgence — Court will grant appli- 
cation as public interests are involved. 

Where in a suit under S. 92, Civil p. a, the parties 
enter into a compromise and a decree is passed on the 
compromise and the plaintiffs file an appeal against the 
decree instead of the order recording the compromise 
on the ground that the compromise does not represent 
the true agreement between the parties and that the 
original petition of compromise had been tampered 
with in the interest of the defendant and an applica- 
tion under S. 5, Limitation Act, is made to permit the 
plaintiffs to file an appeal against the order recording 
the compromise and to condone the delay in filing the 
appeal, tho Court would be reluctant to refuse the 
application on proper terms even if the conduct of the 
applicants has been such as to disentitle them personally 
to any indulgence, as the interests of the public are 
involved and sufficiently gra.ve allegations are made in 
the memorandum of appeal to warrant an enquiry into 
the effect of the compromise upon the public interest. 

tPara 19] 

Cases rejerred : — 

1. (’29) 8 Pat. 628 : 16 A. I. R. 1929 Pat. 318 ; 117 
I. C. 189, Sabitri Thakurain v. Mrs. P. A. Savi 

2. (-aa) 12 Pat. 359 : 20 A. I. R. 1933 Pat. 306 : 145 
I. C. 1, Sabitri Tbakurain v. Mrs. F. A. Savi. 

3. (’21) 48 Cal. 832 : 9 A. I. B. 1922 P. C. 249 • 48 
I. A. 214:63 I. C. 914 (P. C.), Ma Shwe Mya v. 
Maung Mo Hnaung. 

4. (’04) 8 C. W. N. 404, Gyananda Asram v. Kristo 
Chandra. 

5. (’14) 18 C. W. N. 1264 : 2 A. I. R. 1915 Cal. 193 : 

26 I. C. 360, Abdul Karim v. Abdus Sobhan 

6. (’08) 31 Mad. 236 : 35 I. A. 176 (P. C.), Sankara- 
lifiga Nadan ▼. Bajeehwara Dorai« 

7- 850 : 2 A. I. B. 1915 Mad. 661 : 23 

I, C. 72, Sunderambal Ammal v. Yogavanagurukkal 
8 . (’30) 63 Mad. 398 : 17 A. I. B. 1930 Mad. 629 ; 124 
I. O. 602, Narayanaswami Mndali v. Board of Com- 
mrs, for the Hindu Religious Endowments. 
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9. ('25)12 A. I. B. 1925 Cal. 187 : 80 I. C. 44, Aba 
Mabomed Backat Ali v. Abclur Bahini. 

10. {’28) 55 Cal. 519 ; 15 A. I. B. 1928 P. C. 16 : 55 
I. A 96 : 108 I. C. 361 (P.C.), Abdur Rahim v. 
Mahomed Barkat Ali. 

11. (’38) 25 A. I. R. 1938 P. C. 184 : I. L. B. (1938) 
Lab. 383 : 32 S. L. R. 749 : 65 1. A. 198 : 174 I. C. 
870 (P. C.), Mt. Ali Begam v. Badraul Islam Ali 
Khan. 

12. (’14) 31 A. I. R. 1944 Pat. 115 : 212 I. C. 35, 
Banabeliari Puri v. Ananda Puri. 
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Beevor J. — This is an appeal against a 
decision of the Second Additional District Judge 
of Monghyr who, on 18-8-1944, directed that a 
certain compromise he recorded and that a suit, 
TN’hich Ti'as brought under the provisions of S. 92, 
Civil P. C., be decreed in terms of the compro- 
mise petition. 

[2] The suit out of which this api^eal arises 
has had a long and chequered career. The suit 
was filed on 13-5-1935 by five Muhammadans 
against one other Muhammadan who was des- 
cribed as sajjadanasbin and mutwalli of the 
Khanqah Qasba Bari Ballia. In the plaint it was 
alleged that there was a public religious and 
charitable trust to which various properties had 
been dedicated and that the defendant was in 
sole charge of the administration of the trust and 
the trust funds. The plaintiffs claimed a decla- 
ration that the defendant had been guilty of 
acts of mismanagement, misfeasance and breach 
of trust, that he be removed from his office and 
a proper person appointed in hia place, that a 
scheme of management be framed and that the 
defendant be ordered to render accounts. There 
was also a claim for appointment of a Receiver 
pendente lite and a claim for costs and inciden- 
tal relief. The way in which the suit was dealt 
with at first is set out in a judgment of this 
Court arising out of a later title suit and dated 
19-8-1941 and printed at p. 44 of the paper book. 
By consent of parties the dispute in the suit was 
referred to arbitration and an award was filed, 
but it was found that the award dealt with cer- 
tain matters beyond the scope of the suit. The 
Judge was disposed to remit the matter to the 
arbitrator and then a new suggestion was made 
that a compromise embodying substantially the 
result of the arbitration be filed and a decree 
passed in accordance with the compromise. A 
compromise petition was accordingly filed on 
11-9-1037 and a decree prepared on 1-10-1937. 
Thereafter, the plaintiffs brought a suit for a de- 
claration that the terms of the decree and the 
compromise petition then found on the record of 
the District Judge’s title suit did not represent 
the true agreement between the partis, that a 
draft compromise petition had been prepared 
embodying different terms and a petition had 
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been signed and presented to the Court accor- 
dingly, but that the petition had been tampered 
with in the interest of the defendant by substi- 
tuting different pages of type-written matter for 
some of the pages. That suit was tried by a Munsif 
who found that the allegations of the plain- 
tiffs were true and his decision on this point was 
upheld on appeal. The Munsif had allowed an 
amendment of the plaint in the title suit before 
him whereby a prayer was added that a certain 
original petition be substituted for the alleged 
ialse petition in the record of the District Judge 
and a fresh decree prepared accordingly, and he 
granted this relief. On second appeal, it was held 
that the final order of the Munsif could not 
stand so far as it directed that there should he 
any substitution of paper on the record of the 
District Judge and that a decree be drawn up in 
accordance therewith. It was held that all the 
Munsif had power to do was to declare the facts 
what he found them to be and that in conse- 
quence the decree of the District Judge must be 
and should stand as vacated. It was pointed out 
in the judgment of this Court that it would then 
be for the parties to go to the District Judge and 
ask him to revive title suit No. 2 of 1935 (the 
suit out of which this appeal arises) and dispose 
of it according to law. After that decision of 
this Court, an application was made to the Dis- 
trict Judge to reopen this title suit and be revived 
the suit accordingly. It was subsequently trans- 
ferred to the Second Additional District Judge 
who heard the parties on the question whether 
the compromise i)etition, which was marked X 
before him, could be given effect to as a lawful 
compromise or not. He answered this question 
in the affirmative and proceeded to dispose of 
the suit in the way I have already mentioned. 

[3] This appeal was filed by- means of a 
memorandum of appeal presented on 11-10-1944. 
In that memorandum it is stated : 

“Being aggi'icved by and dissatisfied with the jadg* 
ment and decree passed by Rat Sahib, J. K. Narayan, 
Second Additional District Judge, Monghyr, in title 
suit No. 2 of 1935 on 18/8/44 beg (1. e., the appellants 
beg) to prefer this oppeal on amongst others the follow- 
ing grounds.** 

Thereafter the grounds are set out. 

[ 4 ] The appellants to this Court are the de- 
fendant and four out of the five plaintiffs. The 
appellants have not disputed that they did in 
fact agree to the compromise in the . form in 
which it now stands on the record in accordance 
with which the Additional District Judge has 
passed' a decree. They haye, however, taken 
various grounds in support of their contention 
that the compromise is not a laivfnl one ana 
that no decree can or should be passed in accor- 
dance therewith. Before us the contentions on 
behalf of the appellants fall under three mam 
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heads: 6rst, that 0.-23, R. 3, Civil P. C., does 
not apply to suits under s. 92, Civil P. C.: secondly 
the various terms of the compromise were pre- 
judicial to the trust, and thirdly that effect could 
not be given to the compromise because it pur- 
ports to deal with (^rtain properties in sch. 3 
which stand in the name of the wife of defen- 
dant appellant 1 and she is no party to this suit. 
One or two subsidiary points were raised with 
which I will deal in due course, 

[6] A preliminary objection was raised on 
behalf of the respondent that the present appeal 
was incompetent as an appeal against a decree 
passed by consent. The appellants urged that 
the appeal should "be treated as in substance an 
appeal against the order recording the compro- 
mise which would be maintainable as an appeal 
against an order. Under o. 43, R. i (m). Civil 
P. C., they also filed a petition for permission to 
amend the memorandum of appeal by substitu- 
ting the word “order” for the word “decree” 
therein. The respondent contended that the 
memorandum of appeal clearly constituted an 
appeal against the decree and not against the 
order recording the compromise and that the 
proposed amendment could not and should not 
be allowed. 

[6] Dealing first with the preliminary objec- 
tion, I find that the memorandum of appeal 
clearly constituted an appeal against the decree 
and not an appeal against the order recording 
the compromise. This is supported by the fact 
that the court-fees paid thereon are those proper 
for an" appeal against a decree and not for an 
appeal against an order. Section 96 (3), Civil 
P. C., clearly bars any appeal from this decree 
passed on consent. The case in 8 Pat. 528^ shows 
that the right of appeal provided by o. 43, R. 1 
(m) against an order passed under o. 23, r. 3 
recording a compromise is not lost by reason of 
a decree having been prepared. 1 -cannot accept 
the contention on behalf of the appellants that 
there is no substantial difference between an 
appeal' against the order recording the compro- 
mise and an appeal against the decree based 
thereon. The distinction between the two is made 
clear by a passage in the judgment in 12 Pat. 
869* at pp. 614 and 616. That passage shows that 
an appeal against an order recording the com- 
promise was admitted under o. 43, R. i (m) and 
before that appeal was disposed of, an appeal 
against the decree itself was present^ and dis- 
missed, yet the Judges went on to deal with the 
apiieal against the order recording the compro- 
mise on its merits. I, thuefore, come to the 
conclusion that the appeal as it stwds is barred 
by 8. 96 (8), Civil P. C, 

[7] As regards the application to amend the 
memorandum of ai^)eal, it seems that there is 


no specific power to allow amendment except 
under 0.6, R. 17 which states that the Court 
may at any stage of the proceeding allow either 
party to alter or amend his pleadings in such 
manner and on such terms as may be just and 
all such amendments shall be made as may ha 
necessary for the purpose of determining the 
real questions in controversy betwean the par- 
ties. Dealing with this provision of law the 
Privy Council in 48 Cal. 832® stated : 

“Allrulesof Courtare nothing but provisions intended 
to secure the proper administration of justice, and it is 

therefore essential that they should bo made to voi vo 

and be subordinate to tnat purpose, so that full powers 

may be enjoyed and should always be 
liberally exercised, but nonetheless no power lias vet 
been given to enable one distinct cause of action to* be 
substituted for another, nor to change, by means of 
amendment, the subject-matter of the suits.” 

Although their- Lordships were dealing with an 
application for amendment of the plaint and 
their words, therefore, did not deal specifically 
with the case of an appeal, it seems to me that 
the same principle must apply and that there is 
no power in the Court to allow by amendment 
an appeal against one decree or order to be sub- 
stituted for an appeal against another decree or 
order. 

[8] It seems to me that what the appellants 
seek by way of an amendment could only be 
granted on an application under s. 5 , Lim. Act, 
to permit them now to file an appeal against the 
order recording the compromise and to condone 
the delay in filing that appeal. The conduct of 
the appellants in the suit has been such that I 
do not think that they personally are entitled to 
any indulgence but as this is a suit dealing with 
a public trust and the interests of the public are, 
toerefore, involved, it may well be that the* 
Court would favour such an application in the 
interest of the public if it appeared that the 
interests of the public were in any way preju- 
diced by the decree now under appeal or the 
order recording the compromise on which that 
decree is based. As we have heard the appeal on 
the merits and have thus considered the interests 
of the public, I will return to this matter after 
dealing with the merits of the appeal. 

' support of the appellants’ contention 

that no compromise could be recorded in a suit 
under s. 92 , Civil P. C., I would point out first 
that o. 23, R . 3 rims as follows : 

‘‘‘Where it is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or in port by any 
lawful agreement or compromise, or where the defei^ 
dant satisfies the plaintiff in resi)ect of the whole or 
any part of the subject-matter of the suit, the Court 
shall order sneh agreement, compromise or satisfaction 
to be recorded, and shall pass a decree in accordance 
therewith so far as it relates to the snlt.” 

There is nothing in this rule which suggests thati 
any particular form of suit is outside its scope) 


100 Patna 


A. I. B. 


Mohd. Idris t. Mohd. Habibur Rahman (Beevor J.) 


though no douht the question what is a lawful 

1 agreement or compromise will vary with the 
varying character of different suits. The first 
case on which the appellants relied in support of 
tliis contention of theirs is the case in 8 c. W. N. 
•104.* That was a case dealing with a suit under 
the lloligious Endowments Act (Act 20 Cxx] of 
iSC’.i and the learned Judges pointed out that 
s.o^O, Civil P. C., 18S2 {equivalent to S. 92 of the 
p resent Code) is much wider than the suit 
framed under that Act. T, therefore, do not think 
that that decision is any clear authority on the 
point now raised. That decision was certainly 
followed by the Calcutta High Court in 18 
c. W. N. 12C4® which was a case dealing with a 
suit under S. 92, Civil P. C. In that case how- 
ever, there was a clear finding that if the com- 
promise were allowed the persons interested in the 
mosque in question would be very considerably 
prejudiced, and tho case does not seem to lay 
down a rule that no compromise can ever be re- 
corded in a suit under S. 92, Civil P. C. 

[10] The decision of the Privy Council in 31 
Mad. 23G‘^ was not a decision in a suit under 
S. 92 though it was a case dealing with a public 
trust, and it is quite clear that there was no 
compromise which was really in the interest of 
tho trust. The decision of the Madras High Court 
in 38 Mad. 850^ is another case in which there 
was a clear finding that the terms of the com- 
promise themselves were not legal, and again it 
is clear that the learned Judges were not dealing 
with a suit imder s 92, Civil P. C., because the 
suit was filed in the Court of a Munsif. The case 
in 53 Mad. 393® arose out of a suit brought by a 
Board of Commissioners for modification of a 
scheme under the Madras Religious Endow- 
ments Act. It seems that the suit was one under 
S. 92, Civil P. C., though this is not specifically 
stated in the judgment. The District Judge 
refused to record a compromise arrived at 
between the plaintiff and certain defendants. It 
seems to me that this decision is strongly against 
the appellants’ contention. Venkata SubbaHao J. 
stated in his judgment : 

I ‘‘There is nothing to prevent cases of this kind from 
lieing compromised like other cases, but it seems to us 
plaint' hat the Court has plenary power to subject the 
terms to scrutiny and reject the compromise for valid 
reasons. Wo would go further and say that if any 
party opposes a compromise from sordid motives or on 
improper grounds, the Court, even then, has a right 
to take suitable action. These in our opinion are the 
principles that should guide the Courts. Bat we may 
rest our judgment on narrower grounds. In the case of 
a public trust, no compromise can be said to be lawful 
which sacrifices its interests : on the ground, therefore, 
that a compromise entered into withont dne regard to 
% tho trust, is under O. 23, R. 3, an unlawful agreement 
our conclusion may be supported.” 

I would reserve my opinion on the views ex- 
^ pressed by the learned Judge as to the Court’s 


powers to take suitable action if any party op- 
poses a compromise on improper grounds be- 
cause I am not sure exactly what the learned 
Judge had in mind, but subject to this reserva- 
tion, it seems to me that the learned Judge has 
set out with admirable clarity the principles to 
be applied in dealing with an application to record 
a compromise in a suit under S. 92, Civil P. 0, 

[ 11 ] The learned Additional District Judge 
relied on a decision of the Calcutta High Court 

in A. I. R. 1925 cal. 187® for the proposition that 
‘‘order 23, Civil P. C., dealing with adjustments of 
suits does not restrict the jurisdiction of a Judge to 
pass a decree on the basis of a compromise in a suit 
brought under S. 92, Civil P. C.” 

It has been pointed out that that decision was 
reversed by the PrivT Council in the case reported 
in 65 cal. 619.*® The learned Additional Judge had 
however recognised that fact, and I think he 
was right in saying that their Lordships of the 
Privy Council did not appear to have dissented 
from the above proposition. I would go further. 
In the course of their judgment their Lordships 
stated in dealing with a decree passed on a com- 
promise in a suit under S- 92, Civil P. C. : 

“It is extremely doubtful whether a decree passed in 
the circumstances of this case can be held to be res 
judicata as against any persons other than those who 
consented to that decree.” 

If the contention of the present appellants that 
no decree could be passed on compromise in a 
suit under S. 92, Civil P. C., were correct, their 
Lordships would hardly have expressed any 
doubt about the matter- 

[12] It was urged that the consent of the 

Advocate-General was necessary to the validity 
of the compromise. The plaintiffs certainly 
had to obtain the consent in writing of the Ad- 
vocate-General under S. 92 (l) before instituting 
a suit, but the decision of the Privy Council in 
A. I. B. 1938 p. O. 184** at p. 186 lays down that 
“there is no provision whatsoever in the Code for re- 
course being had to the Advocate-General or Collector 
during the course of a suit or any proceedings in 
appeal. As sub*s. (2) of S. 92 suflSoiently shows, tto 
consent in writing is a condition of the valid institntion 
of a suit and has no reference to any other sta^. 
When once validly instituted, it is a representativo 
suit subject to aU the incidents aff^ting suits in general 
and representative aoits in particular. i. xv i 

From this, I think, it clearly foUowa that the 
validity of a compromise does not depend on 
any consent of the Advocate-General. 

[ 13 ] As regards the merits of the terms of the 
compromise, the learned Additional District 

has considered them in detail with refer^Of 
the question whether they would he prejudice 
to the interests of the trust and has come to toe 
conclusion that they are not. Before us four 
cular terms of the compromise have b^n chal- 
lenged, These are set out in para. 2 (ej of «»e 
compromise petition embodied in the decree ana 
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shown under heads (s), (t), (u) and (v) printed at 
p. 12 of the paper book. 

[14] Heading (s) is ‘‘Allowance to the Sajjada- 
nashin 0-2-6 out of the entire IG annas income 
of the estate — Rupees 753.7-0”, and heading (t) is 
“Haq Toliyat to the mutawalli to the extent of 
0-1-3 out of the entire 16 .annas income of the 
estate — Rs. 876-11-0.” Ithas been pointed out that 
there was some scheme of arrangement in 1234 
Fasli which is equivalent to 1827 A.D. The allow- 
ances then granted to the Sajjadanashin were 
certainly somewhat lower, but it cannot be in 
the interest of the trust that that figure should 
be regarded as immutable. The amounts under 
heads (s) and (t) were challenged with reference 
to the allegation in para 2 (e) of the compromise 
that the present income of the wakf estate is 
calculated to be Rs. 6072-3-ioi. It was ix)inted 
out that the plaintiffs in the plaint alleged 
that the income was considerably higher about 
Rs. 9000. This, however, does not seem to 
me important because the plaintiffs must have 
been somewhat in the dark as to the exact 
income, and the compromise itself disclosed that 
it was reached through the intervention of five 
persons, four of whom were outstanding Muham- 
madans of the district while the fifth was a res. 
ponsible Hindu practising as a pleader in the 
district. It is difficult to believe that they would 
have approved of a compromise which did not 
give a fair estimate of the income. It may be 
noted that the compromise does provide for deal- 
ing with excess income on charitable purposes 
namely education. 

[15] Headings (u) and (v) relate to, first, a 
donation to the Anjuman Hammayat Islam, 
Monghyr of Rs. 50 and secondly, a scholarship 
to four Muhammadan students reading in Begu. 
^rai English High School at rs. 4 per month. It 
is pointed out that in para. 2 (a) it was stated 
that the intention of the wakf was to utilise the 
income of the properties on headings (a) to (f) 
which are as follows : (a) Warid and Sadir 
Eoqara Moakin and poor, (b) Performance of 
chiraga and Neaz of the Dargah. (c) Celebration 
of Moharrum festival, (d) Establishment of a 
Madrasa for the education of boys, (e) On the 
poor x>eople of Balliah at the time of marriages 
in their families, (f) Maintenance of the descen- 
dants of Syed Alauddin Bukhari Rahmatullah 
Alaih, and it is contended that these items (u) and 
(v) did not faU within the objects of the trust 
BO set out. I think the answer to this contention 
is that the compromise petition cannot be 
construed so strictly as would be proper in the 

. case of a trust deed in England, and that these 
heads were only intended as rough guides of the 
nature of the objects of the trust. The learned 
Additional District Judge pointed out in his 


judgment that it was conceded before him that 
the terms of the wakf had been clearly stated in 
para. 14 (a) of the plaint. That paragraph run.s 
as follows : 

“14. That the objects of the xvaUf of the KliMittuah 
of Bari BalKa may be classified under two main heads 
or items iinmely : 

(a) Purely charitable nnd religious purposes which 
under the directions given in the eajiad or instruments 
of dedication or by long customary user have been 
devoted to the use and benefit of Fakirs, needy and 
forlorn tranvellers and casual visitors to the Khanqah 
Chiraga, Urs and Neyaz in the Dargab. Mohanaui 
expenses and the mainttnnnce and up-Uoei) of thr 
Khanqah, the Madarsa, the mosque, the Imarnbiira, ilu- 
Karbala, the Mosafirkhana, the family graveyard ;uid 
the public graveyard and in giving gratuitioos nid l > 
deserving persons both Hindus and Mahammadans on 
the occasion of marriage or death iu their families au»l 
to other pious purposes arising therefrom or kindred 
thereto.” 

I agree with the learned Additional District 
Judge that the words “and to other i)ious pur- 
poses arising therefrom or kindred thereto” are 
quite wide enough to cover the exrenditure 
under headings (u) and (v) si)Gcified above. Jii 
fact I think that such expenditure was obviously 
the sort of exjjeuditure which was contemidatod 
by this trust, though at the date of the trust 
itself it could not be contemplated that the 
expenditure would take exactly this form because 
there was no such thing as a High School at 
Begusarai in those days and probably no 
Anjuman Islam, Monghyr. 

[ig] I agree with the learned Additional 
District Judge that there is nothing inipropor in' 
the provision that the appellant-defendant i 
should consult the plaintiff-respondent regarding 
the management of the trust, as he had pointed 
out. The compromise does not state that defen. 
dant 1 would bo bound by the advice of the 
plaintiff -respondent. The provision for consulta- 
tion may well be a good method for securing that 
some responsible outsider should have access to 
information which would enable a watch to be 
kept on the proper administration of the trust 
profjerty. 

[17] In my opinion the learned Additional 
District Judge has rightly considered that the 
compromise in this case was a lawful one and 
that its terms were to the benefit of the trust. 
In these circumstances there is no justification 
for allowing any belated apidicatiou under S. 5, 
Limitation Act to avoid any possible prejudice 
to public interest. For these reasons I would 
dismiss this appeal, and would direct that the 
appellants pay the respondent s costs. 

[ 18 ] Bennett J — This is an appeal against a 
decree under o. 28 , r. 3, CivU P. C., embodying 
a compromise in a suit under s. 92 of the Code, 
relating to the administration of a public trust 
which we have allowed to be argued as if it 
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•were an appeal against the order recording the 
compromise. I have no sj'inpathy with the ap- 
pellants because I have come to the conclusion 
that they are primarily actuated by a desire to 
get rid of a compromise which they now regret 
rather than by any anxiety on behalf of the 
public trust. That, however, would not in itself 
constitute any sufficient reason for dismissing 
the appeal. I agree with the judgment delivered 
by my learned brother who has fully set out the 
facts of the case and the points relied upon in 
sapix)rt of the appeal and I would only state 
very shortly in my own words my reasons for 
dismissing the api^eal. 

[19] I think that the plea under S. 9G (s), 
Civil P. C., in bar of the apical against the 
decree must succeed and I do not think that an 
amendment of the memorandum of appeal con- 
verting the same into an api>eal against the 
order recording the compromise can be allowed. 
There is no provision of the Code of Civil Pro- 
cedure expressly governing the amendment of a 
memorandum of appeal once it has been 
admitted. Section 107, Civil P. C., however, pro- 
vides that the api^ellate Court shall have the 
same p»owers and shall perform as nearly as may 
be the same duties as are conferred and imposed 
by the Code on Courts of original jurisdiction 
in respect of suits instituted therein. The effect 
of this section, in regard to the amendment of a 
memorandum of appeal, appears to me to be to 
Jipply thereto, mutatis mutandis, the provisions 
f the Code relating to the amendment of a 
jplaint. ^An amendment, however, is a matter 
iwhicli leaves unaltered the fundamental nature 
|of the thing amended. If an amendment pur- 
ports to go beyond that point, it ceases to ho an 
amendment. T’he decision of the Privy Council 
in 48 Cal. 832,® is a direct authority for this 
proposition so far as the amendment of a plaint 
is concerned, and in this respect, I see no reason 
to distinguish between a plaint and a memo- 
randum of appeal. In regard to an application 
for extension of time under s. 5, Limitation Act, 
if this were a .suit between private parties, I 
doubt if sufficient cause exists to accede thereto; 
|8ince, however, in this case, the interests of the 
1 public are involved and sufficiently grave aliega- 
jtions are made in the 'memorandum of appeal to 
.warrant an inquiry into the effect of the compro- 
mise upon the public interest, I should myself 
liave been reluctant to refuse the application 
,\iI>on proi)er terms, e3i)ecially as, as was pointed 
out in A.I.R. 1944 Pat. 115,** in such a case even 
if no appeal lies, the High Court can interfere 
under its revisional powers if the interests of the 
public institution have not been considered by 
the lower Court in passing the order recording 
the compromise. 


[ 20 ] I find it impossible to accept the conten- 
tion that o. 23, R. 3, Civil P. C., does not cover 
a suit brought under s. 92, Civil P. C. The use 
of the word ‘suit’ in the rule is obviously general 
and the wording of the rule is quite plain and 
unambiguous. I can find nothing in S. 92 or in any 
other statutory enactment inconsistent with the 
plain wording of o. 23, E. 3, Civil P. C. Apart from 
authority, therefore, I should feel myself bound 
by the plain wording of the rule. No authority 
binding upon this Court to the contrary was 
cited on behalf of the appellants. In A.I.R. 1944 
Pat. 115,*® however, a Division Bench of this 
Court after considering the authorities on the 
point decided that a suit under s. 92, Civil P. C., 
is covered by o. 23, R. 3. That authority, which 
happily coincides with my own reading of these 
two statutory provisions, is binding upon- me 
and, therefore, conclusive. 

[21] For the reasons given by my learned 
brother I agree that the consent of the Advocate- 
General to the compromise of a suit brought 
with his sanction under S. 92, Civil P. C., is not 
necessary. 

[22] In considering whether the terms of the 
compromise go beyond the purposes for which 
the public trust in question was founded, we 
have to bear in mind that the compromise w’as 
the result of an arbitration before five persons 
of standing and resi)ectability who obviously 
went into every aspect of the dispute including 
the objects of the trust. In assessing their conclu- 
sion as to those objects, I think that we have to 
look at the compromise as a whole and that we 
must assume that it was not intended in one 
part of the document to contradict what is 
stated in another part. All the parts must be 
read together if they are susceptible of being so 
read. I think, therefore, that it would be wrong 
to accept para. 2 (a) thereof, which is set out in 
the judgment of my learned brother, as an 
exclusive statement of the objects of the trust. 

I think that the compromise must be interpreted 
as stated that, in addition to the general objects 
so referred to, the specific objects mentioned 
under the agreed heads ^ of expenditure in 
para. 2 (e) also come within the objects of the 
trust. If that is so, it was for the appellants to 
show aliunde that any specific item of expendi- 
ture authorised by the compromise was outside 
the objects of the trust. The only guides upon 
the point are the statement of the objects of the 
trust in para. 14 (a) of the plaint, which has been 
qnoted by my learned brother, the admission m 
para. 16 of the written statement that 

"a Sajjadanasbin does give alms and food to Fakirs, 
neodv travelloTS and visitors who cams or coido to hun 
and does celebrate Uis. Hoharram and perform Neaa 
in the Dargah, maintains Khanqab, mosque, Imambara, 
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Madrasft (School) and mosafirkhana and family grave* 
yard.'* 

and the fact, that though the defendant-api^el- 
lant 1 in this Court, denied in para. 15 of 
the written statement that the sajjadanashin 
maintained any public graveyard or i)erform6d 
chiraga or gave gratuitous aid on the occasion 
of marriage or death in the family of any person 
there was no denial of the final phrase in para. 14 
of the plaint “to other pious purposes arising 
therefrom or kindred thereto”. I see no sufficient 
reason, therefore, for supposing that the items of 
expenditures (u) and (v) in para. 2 (e) of the 
compromise, namely, the donation of Rs.:50 to 
the Anjuman Hemayat Islam Monghyr and the 
scholarship to four Mahammadan students at 
the Begusarai English High School are outside 
the scope of the trust either in their nature or 
in their extent. 

* 

[23] I do not think that the statement in the 
compromise that the income of the wakf is 
calculated to be Rs. 5072.3-loJ is in any way 
discredited by the allegation in the plaint that 
it was about rs. 9000. The five arbitrators clearly 
investigated the position with care. In any event 
all the alleged sources of income are included 
in the compromise and there is a proper and 
sufficient provision in para. 2 (f) thereof for the 
disp>05al of surplus income. 

[ 24 ] Nor do I think that the fact that the 
allowance to the sajjadanashin is greater than 
that temporarily agreed upon in the scheme of 
management evolved more than a hundred years 
ago constitutes any breach of trust. I think that 
we can assume that the five arbitrators fixed a 
reasonable figure. It would be refreshing to think 
tfiat the sajjadanashin (the appellant) was oppos- 
ing the compromise because he thought it gave 
him too large an allowance, but I am afraid his 
motives are quite otherwise. 

[25] In regard to the costs of this appeal, 
having regard to the discreditable history of this 
litigation, the negligent manner of appeal and 
the conclusion to which I have come as to the 
motive for the appeal, I think that the appellants 
must pay the respondent his costs thereof. 

Appeal dismissed. 

A. I. R. (38) 1948 Patna 103 [G. N. 39.] 

Meredith J. 

Sheobhajan Singh and others — Appellants 
V. Manik Ohand Sahu and others- Respon- 

dents. 

Second Appeal No. 498 of 1946, Decided on 7-1-1947. 

Court-fees Act (1870), S. 7 (i) _ Suit for posses- 
sion and future mesne profits — Possession decreed 

but relief as to mesne profits refused Appeal by 

defendant and cross-objection by plaintiff Plain- 

tiff cro9S-ob]ector must value his claim for mesne 
profits from date of institution 6f suit till date of 
decree and pay ad valorem court fee thereon 


No court-fee is however payable on claim for mesne 
profits from date of decree to date of delivery of 
possession — Schedule 2, Art. 17 (vi) cannot apply 
-Court-fees Act, S. 11 and Sch. 2, Art. 17 (vi). 

A suit for possession and future mesne prodts of 
certain property was dismissed by the trial Court but in 
appeal the claim for possession was decreed wliilo the 
relief as to future me^nc profits wasrefused. The defen- 
dant appealed from the decree f.jr possession and tho 
plaintiff filed a cross-objection on the ground that the 
lower appellate Court bad erred in refusing the relief as 
to future mesne profits aud th'it in any event it ought 
to have given a direction for ascertainment of mesne 
profits from date of institution of suit till the date of 
the decree for possession : 

Beld that the claim in the cross-objection in so far 
as it related to a fixed period namely from tho date of 
the institution of the suit to the date of the decree for 
possession was no longer a claim in respect of future 
mesne profits but was a claim in I'espect of antecedent 
mesne profits and therefore the cross-objector must 
value that claim and pay ad valorem court-fees there- 
on. Schedule 2, Art. 17 (vi) had no application to such 
a case. [para 5] 

Held further that no court-fees were payable on the 
memorandum in regard to the period from the date of 
the decree up to the date of recovery of possession, 
which was wholly unknown, but should the cross objec- 
tion succeed, then by analogy with S. 11 of tho Act, 
court-fees will have to be paid later on the difference 
between the estimate to be now made and the total 
amount eventually decreed after ascertainment, if any. 
That payment will be a condition precedent to execu- 
tion. [Para 3] 

Annotation : (’44-Com.) Court-fees Act, S. 7 (i), 
N. 5. Ft. 7; S. 11, N. 8, Pt. 2. 

Hannandan Singh — for Cross-objectiou. 

Government Advocate — for tho Crown. 

Meredith J. — This is a reference under S. 6, 
Court-fees Act. The facta are very sitnple. A 
suit was brought for recovery of jpossession of 
certain property, and mesne profits were claim- 
ed from the date of the institution of the suit tip • 
to the date of the judgment and also for the 
future period up to the date of recovery of i)03- 
session. In accordance with practice no court-fee 
was paid or claimed -upon these future mesne 
profits. The suit was dismissed by the trial 
Court, but in the lower appellate Court the suit 
was decreed, except as regards the claim to 
mesne profits, which was rejected. The defen. 
dants came to this Court in second api^eal, and 
the plaintiffs filed a cross-appeal against the 
refusal of the Court to decree mesne profits. 
This cross-objection was not valued or stamped 
at all, and tho question which has been referred 
to me as Taxing Judge is what court-fee is pay- 
able, if any ? 

[2] The Stamp Reporter suggested that if it 
was not possible to estimate the subject-matter 
in dispute at a money value, Art. 17 (vi) of 
Sch. 2, Court-fees Act should be applied, and a 
court-fee of rs. 18-12-0 paid. The taxing Officer, 
on the other hand, thinks that the cross-objectors 
should be asked to make an estimate of the 
amount of mesne profits for the period between 
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the institution of tlie suit and the date of the 
decree of the lower appellate Court, and should 
pay ad valorem court-fees thereon. 

[3] In my opinion, tlie learned taxing officer 
has taken the correct view. It is true that when 
a plaintiff claims future mesne profits he is not 
required to make any estimate thereof, or pay 
any court-fee, the obvious reason being that as 
the duration of the litigation is unknown there 
is no pos&ibility of making any estimate even 
approximate. The same principle will apply in 
appeal with regard to mesne i:)rofit3 which are 
still future in full sense, that is to say, for a 
period between the date of the decree appealed 
against and the eventual recovery of possession. 
But it will, in my judgment, not apply to mesne 
profits for the period between the institution of 
the suit and the decree. Here the analogy is, I 
think, witli antecedent mesne profits. When a 
plaintiff' claims mesne profits up to the date of 
the institution of his suit he is required to make 
an estimate of the probable amount and pay 
court-fees thereon, because he knows the land 
and its value and the period is also fixed. Under 
Art. 1 of Sell. 1 , Court-fees Act, a memorandum 
of api^eal has to bear a court-fee stamp calculated 
on the value of the subject-matter in dispute in 
the appeal. In the memorandum of cross objec- 
tion, the present plaintiffs say that the Court 
below has erred m refusing to pass any decree 
for mesne profits, and that, in any event, the 
Court below ought to have given a direction for 
ascertainment of mesne profits from the date of 
the suit up to the date of the passing of the 
decree. The second part of this prayer clearly 
. relates to a fixed period, and just as the plain- 
tiffs have to make an estimate of antecedent 
mesne profits up to the date of the suit and pay 
court-fees thereon iV seems to me that they must 
also estimate the mesne profits up to the date of 
the decree which forms the subject-matter of 
their cross-appeal, and must pay court-fees there- 
on. There is no force in the contention that an 
estimate cannot he made. It can be made just as 
easily as an estimate of antecedent mesne pro- 
fits, and indeed in a sense the claim in the cross- 
appeal has become a claim for antecedent mesne 
profits in so far as it asks for them up to a fixed 
date, which is now a date in the post, namely, 
the date of the decree. There is no longer any. 
thing future about that portion of the claim. 

[4j A number of rulings has been cited before 
me but none of them is directly in iioint and it 
is, therefore, unnecessary to refer to them. 

[6] I hold, therefore, that the cross-objectors 
must value their claim in so far as it relates to 
mesne profits for the period between the institu- 
tion of the suit and the date of the decree ap- 
pealed against, and must pay ad valorem 


court-fees thereon. Article 17 (vi) of sch. 2 has 
no application. No court-fees are payable on the 
memorandum in regard to the period from the 
date of the decree upto the date of recovery of 
possession, which is wholly unknown, but should 
the cross- objection succeed, then by analogy 
with S. 11 of the Act, court-fees wiU have to be 
paid later on the difference between the estimate 
to be now made and the total amount eventual- 
ly decreed after ascertainment, if any. That 
payment will he a condition precedent to execu- 
tion. That is my answer to the reference. 

K.S. Ans7ver accordingly^ 

A. I. R. (35) 1948 Patna 104 [C. K. 40.] 

Rat J. 

Ldchmi Kant Deo Prasad Singh — Appel- 
lant V. Pameshtvar Cha^idhury and others — 
Pespondents. 

Appeal No. 802 of 1045, Decided on 23rd December 
1946, from appellate decree of Addl. Sub-Judge, Dar- 
bbanga, D/- 23rd February 1945. 

(a) Bihar and Orissa Public Demands Recovery 
Act (4 [IV] of 1914), S. 7 — Some of certificate- 
debtors dead at time of service of .notice — Fresh 
notice, ii necessary. 

Where some of the certificate-debtors (recorded pro- 
prietors) against whom a certificate under S. 4 was filed 
were found to be dead at the tune of the service of 
notice under S. 7, a fresh notice under S. 7 need not be 
issued against all the certificate-debtors but only on the 
legal representatives of tbo deceased and in default of 
such notice the interest of the deceased in the property 
sold will not be affected. [Para 3] 

(b) Civil P. C. (1908), S. 100 — New point — Point 

that sale for arrears of cess was without jurisdic- 
tion as no certificate as required by S. 4, Bihar and 
Orissa Public Demands Recovery Act bad been 
filed cannot be raised for first time in second appeal 
— Bihar and Orissa Public Demands Recovery Act 
(4 [IV] of 1914), Ss. 4. 45. [Para 5] 

Annotation : (’44-Com.) Civil P. C., S. 100 N. 65 
Pts. 17, 48. 

(c) Bihar and Orissa Public Demands Recovery 
Act (4 [IV] of 1914), S. 7 — Copy of certificate — 
What is — Failure to serve copy — JEffect of. 

■Where there is simply service of notice in the pres- 
cribed form No. 3 printed at page 67 of the Bihar Cer- 
tificate Manual, 1937 but no copy of the certificate le 
served as required by S. 7 it will be a case of non-com- 
pliance with the imperative and the certificate-debtor 
wiU be entitled to recover possession of his proi^rty or 
to set aside the sale under S. 45 of the Act. [Para 7J 

A document which contains tabular statement of the 
necessary information to be incorporated in the certifi- 
cate but does not contain the certificate of the Cerfih- 
cate-Officer certifying the correctness of the demand os 
required in form No. 1 printed at page 55 of the Bih" 
Certificate Manual, 1937 is neither a certificate * 
copy of the certificate and the service of such a 
ment on the certificate-debtor is not a service of t 
copy of the certificate within the meaning of ^7 : « 

Cal. 776 (P. C ), Rcl. ot». [Para 7J 

Mere knowledge of the certificate on the part of the 
certificate-debtor cannot take the place of se^ice on 
him : 201 L. T. 84. Rrl. o». 




XjAchmi Kakt Deo v. Baaieshwae (Ray J.) 


(d) Bihar and Orissa Public Demands Recovery 
Act {4 [IV 3 oi 1914), S. 7 — Service of notice — Proof. 

Where the hand^iiting of the serving peon on the 
notice as regards service is proved by another peun, 
who was neither attestor to nor had any knowledge of 
the service, even though the serving peon was alive and 
in service of the Court, the document is technically 
speaking proved and can be admitted into evidence but 
the other party is deprived of the opportunity of cross* 
examining the serving peon with regard to the manner 
of service as reported by him. [Fara 9] 

(e) Bihar and Orissa Public Demands Recovery 
Act (4 [IV] of 1914), S. 7 — . Service of notice — 
Burden of proof. 

In a suit by the certificate-debtor to set aside a sale 
the initial onus that lies on the certificate debtor is to 
deny the service of notice under S. 7. When that has 
been done, it is for the defendant the certificate-holder 
or auction-purchaser, whoever bo may be, to prove that 
the notice ^as served in accordance with law. [Para 9] 

ff) Bihar and Orissa Public Demands Recovery 
Act (4 [IV] of 1914), S. 7 — Notice — Service on pat- 
wari of certificate-debtor, if sufficient. 

The rules under the Act require that service of notice 
under S. 7 should be effected personally on tlie certifi- 
cate debtor or on his agent duly authorised to accept 
notice on his behalf. Where service was effected on the 
patwari of the certificate-debtor bat there is nothing to 
show that he was empowered duly to receive the notice 
on behalf of the certificate-debtor the service of notice 
is defective and the notice cannot be said to have been 
served in substantial compliance with law. 

[Paras 9 and 10] 

(g) Bihar and Orissa Public Demands Recovery 
Act (4 [IVJ of 1914), S. 45 — Suit to set aside certi- 
ficate sale — Necessary parties. 

In a suit by the certificate-debtor to set aside a certi- 
ficate sale held under the Act and for recovery of pos- 
session from the auction-purchaser the Province of 
Bihar is not a necessary party : 14 0. W. N. 606 ; 10 
A. I. R. 1923 Mad. 68 and 14 A. I. R. 1927 Lah. 631, 
i?ri. o»» ; 30 A. I. R. 1943 Cal. 114, Exvl. [Para 12] 

Cases referred : — 

1. (’96) 23 Cal. 775 : 23 I. A. 45 : 7 Sar. 1 (P.C.), Baij- 
nath Sahai y. Bamgut Singh. 

2. Vol. 201 L. T. 84, Gondar v. Gondon. 

3. (’43) I. Ij. R. (1943) 1 Cal. 22 : 30 A. I. R. 1943 Cal. 
114 t 206 I. O. 623, GaibanSha Loan Office Ltd. v. 
Mt. Saiyadunnessa Khaton. 

4. (’23) 10 A. I. R. 1928 Mad. 68 : 70 I. 0. 168, Sub- 
bavaya Mudaliar v. Kanasamy Mudaly. 

5. ('27) 14 A. I. R. 1927 Lah. 631 ; 9 Lah. 167 : 103 
I. C. 763, Tulsi Dos v. Shiv Dat. 

6. (’10) 14 C. W. N. 606 : 5 I. C. 341, Raghuraj Singh 
V. Maharaj Lai. 

B.N. Bai, Qirjanandan Prasad and B.K.Sharma 

— for Appellant. 

X». K. Jha, M. N. Pal and P. Jha — 

for Respondents. 

Judgment. — This appeal arises out of a suit 
for retting c^ide a certificate sale under the 
Public Demands Becovery Act and for recovery 
of possession. The property affected by the suit 
is Touzi NO. 16396 with an area of 22 bighas 
which was sold for a sum of rs. 85 . The sale 
was held on 28th March 1940 for arrears of cess 
for which a certificate is purported to have been 
filed under S. 4 of the Act (Bihar and Orissa Act 
4 [iv] of 1914). The plaintiff had made certain 
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allegations against the purchaser by way of 
impugning his purcliase as a farzi transiiction 
for the benefit of defendants third party. Defen- 
dants second party were some of the cosharers 
of the plaintiff. The certificate is purported to 
have been filed against some of the recorded pro- 
prietors but not all. Matters that were specifi- 
cally put in issue were, (i) whether there was 
service of notice in accordance with S. 7 of the 
Act, ( 2 ) whether the suit was barred by the pro- 
visions of s. 43 of the Act and (3) whether the 
suit was bad for non- joinder of tlio Province of 
Bihar — the certificate-holder. There wn'-^ an 
issue also ns to if the sale was fraudulent and 
collusive. Defendant l pleaded that the ceitili- 
cate proceedings were not defective in any way 
and there was due service of notice as iDrescribed 
by s. 7 of the Act, and the sale was perfectly 
valid. 

[2] The trial Court held that the Goveniment 
of Bihar was a necessary party and therefore 
there was defect in the frame of the suit. With 
regard to the service of notice under s. 7 of the 
Act he came to a finding that the notice had in 
fact been served. lie, however, decreed the 
plaintifl s suit holding that the entire proceedings 
were without jurisdiction inasmuch as some of 
the certificate-debtors having been found dead 
at the time of service of notice under S. 7, a 
fresh notice under s. 7 was required to bo issued 
and as the same was never issued, the sale and 
other proceedings following were without juris- 
diction. He summarised his findings in these 
words : 

“In my opinion, therefore, Nvhen the sale had been 
found to be void ah initio, the suit cannot fail because 
a necessary party has not been joined.” 

[3] The learned lower appellate Court, how- 
ever, reversed the decision of the learned Munsif 
finding that the suit was not maintainable as the 
Province of Bihar, a necessary party to the suit, 
had not been impleaded, and, secondly, he rightly 
disagreed with the view of the trial Court that 
on the death of some of the certificate-debtors, a 
fresh notice under s. 7 has to be issued against 
all the certificate-debtors, or else the proceedings 
would be without jurisdiction. His view was, 
with which I entirely agree, that in case of deatii 
of any of the certificate-debtors, it is only neces- 
sary to serve a fresh notice on his legal repre- 
sentatives, and, in default thereof, his interest in 
the property sold will not be affected. This posi- 
tion is clear from the provisions of S. 52 of the 
Act which provides : 

“Where a certificate-debtor <lie» before tbe certificate 
has been fully satisfied, the certificate-officer may, after 
serving upon the legal representative of the deceased a 
notice in tbo prescribed form, proceed to execute tbo 
certificate against such legal representative ; and tbe 
provisions of this Act shall apply as if such legal repre- 
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sentative -were the certificate-debtor and as if such 
notice were a notice under S. 7.” 

til On tlio learned loY'er appellate Court’s 
reversal of the decree of the trial Court, the 
plaintid has i)referred this second appeal. The 
plaintiff's contentions in this Court are : (l) that 
no certilicato of the jMiblic demands in arrear 
has been fikd as required under S. 4 of the Act 
jind in such circumstances the entire proceeding 
culminating in the sale in question must be 
vitiated as without jurisdiction ; (2) that in any 
view of tlie case, tlie service of notice under S. 7 
of the Act which is equally imperative in order 
to give the certiticatG-ofiicer jurisdiction to attach 
and sell a citizen’s property has not been serv’ed 
in accordance with law. The respondents’ learned 
counsel urges that the suit is not maintainable 
in the absence of the Province of Bihar as a 
party defendant inasmuch ns he is a necessary 
party. I will address myself to all these conten- 
tions in the order in which I have mentioned. 

[5] With regard to the 6vst contention reliance 
has been placed uix)ti a decision of the Judicial 
Committee of the Privy Council in the case in 
23 Cal. 775.^ 'I'he dictum laid down in the case 
does no doubt supi)ort this contention of the 
appellant’s learned counsel, hut, however, the 
appellant will not bo allowed to raise this con- 
tention in second appeal, inasmuch as he did not 
raise it in either of the Courts below. On the 
contrary, he bad said' in his plaint that on ac- 
count of collusion of some of the defendants as 
cosharers the touzi foil in arrears with the result 
that a certificate was issued. The learned counsel 
contends that the word ‘certificate’ in the plaint 
has been used rather loosely, and what vras 
referred to therein was the notice under S. 7, but 
not a certificate pre.scribed to be filed under S. 4. 
It may be so, but at the same time as the matter 
was not put in issue, the defendant was pre- 
vented from adducing evidence to show that in 
fact a certificate was filed according to law. In 
the circumstances, I cannot give an indulgence 
to the plaintiff' at the cost of the defendant by 
allowing him to raise the plea for the first time 
in second appeal. I need not, therefore, consider 
the contention on its merit. 

[6] I then proceed to consider his second con- 
tention, namely, non-service of notice under s. 7 . 
It may be noted that this contention does not 
involve a question of fraud in the shape of 
fraudulent suppression of the notice; it is only 
a contention based upjon mere non-service. In 
order to understand this argument, I have to 
X>lace before me S. 7 of the Act which reads as 
follows : 

• certificate has been filed in the office of a 
Oertificate-Officer nuder S. 4 or S. 6, he shall cause 
to be served upon the certificate-debtor, in the pre- 


scribed manner, a notice in the prescribed form and a 
copy of the certificate.” 

It becomes then necessary to refer to the form 
in which a certificate is prepared and filed. It is 
Form NO. 1 at page 55 of the Bihar Certificate 
Manual, 1937, and the form requires certain in- 
formations to be recorded in the certificate, 
namely, the number of certificate, name and 
address of certificate-holder, name and address 
of certificate-debtor, amount of public demand 
and further particulars. Besides these informa- 
tions, there should be appended to them at the 

foot, a certificate in these terras : 

“I hereby cei’tify that the above mentioned sum of 

Bs is due to the abovenamed from the 

abovenamed " 

In case where the certificate is signed on re- 
quisition sent under S. 5, there should be a fur- 
ther certificate to the effect that not only that 
the above mentioned sum is justly recoverable 
but that its recovery by a suit is not barred by 
law. In the present cose as the certificate is 
under s. 4 of the Act, the last-mentioned endorse- 
ment by the certificate officer is not necessary. 
Beading the form of the certificate as a whole, 
it no doubt takes the place of a decree for re- 
covery of dues from the certificate-debtor. No 
less an imj^ortant part has to be assigned to the 
endorsement to bo appended at the foot of the 
table of informations in the form, because it is 
that endorsement which gives it the character of 
a decree. Bereft of this endorsement it will 
simply be a tabular account there beiflg nothing 
on the face of it to vouchsafe its correctness and 
its enforceability. In the circumstances, if it were 
a case, as it seems to be in the present case, in 
which a document purporting to be a certificate 
contained a tabular statement of informations 
but not the certificate, I will have no hesitation 
in holding that it will be considered to be a 
certificate proceeding Vitbout a certificate. 


[7] In this view of the matter, I shall consider 
whether there has been a service of notice in ac- 
cordance with s. 7 of the Act. The section, which 
has already been quoted, makes it abundantly 
clear that a copy of the certificate will be served 
upon the oertificate-debtor, besides a notice in 
the prescribed form, which form is printed at 
page 57 of the Manual. If in any particular case,' 
there is simply service of a notice in the pre-l 
scribed Form NO. 3, but no copy of the certificate 
is served, it will be a case of non-compliancel 
with the imperative, the certificate-debtor wiW 
be entitled to recover possession of the property 
or to set aside the sale under the provisions of 
S. 45 of the Act. The notice to be a 

notice under S. 7 with the service report is on 
record. I haff it read oat to me, and I find that 
on a single sheet of p®P®r there were at first 
tabolar statements giving the informations necesJ 
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sary -to be incorporated in the certihcate, but 
there is no certificate of the certificate»ofiBcer 
certifying the correctness of the demand as re- 
quired in Form No. 1 printed at page 55. Below 
the tabular statement, notice in Form No. 3 
appeal's. In the circumstances I am constrained 
to hold that there might have been service of 
notice but there was no copy of certificate served. 

[8] It has been strenuously argued by Mr. Jha 
that all the informations that are necessarj' to 
be conveyed to the certificate-debtor, namely, 
the name of the certificate-holder, the name of 
the certificate-debtor, the amount due and the 
property in respect of which it is due, being 
there, it shall be held that that amounts to suffi- 
cient compliance with the provisions, in other 
word^ it should be held that notice was served 
on the certificate-debtor with a copy of the certi- 
ficate. He further urges that to hold otherwise 
would amount to giving preference to mere 
technicality and form over substance. The argu- 
ment, though at first sight sounds attractive, 
does not carry conviction in view of the obser- 
vations of their liordships of the Judicial Com- 
mittee in 23 cal. 775.' Their Lordships have laid 
down that for this extraordinary procedure of 
investing a revenue officer with the power of 
selling a subject’s property certain forms have 
been laid down to be followed and conformed 
and that in such proceedings those forms are 
also matters of substance. They have also said 
that a certificate is an ex parte decree as it is 
filed behind the back of the certificate-debtor, 
and the certificate-debtor’s right to impugn the 
validity and correctness of the demand is re- 
served to a stage to come after service of notice 
imder S. 7, and unless you give the certificate- 
debtor a notice with the copy of the decree, he 
is in fact invited to take exception to the validity 
or correctness of the demand. Therefore, even 
though it has the appearance of a mere techni- 
cality or a form, it has the value of substance, 
land I, therefore, bold that in this case copy of 
jthe certificate was not served. Mere knowledge 
,of an order could not take the place of its 
service : see 201 L. T. 84.® 

[9] Secondly, with regard to the service of 
notice, the only evidence that is on record is 
formal proof of the peon’s report. The serving 
^on, though alive and still in service of the 
Collector, has ^t been examined. Another peon 
has been examined who was neither an attestor 
to the service nor had, otherwise, any knowledge 
of service. He simply proved the handwriting 
of the serving peon and the document was ad. 
mitted into evidence. Technically speaking, it 
can be said that the document has been properly 
proved and, therefore, has been rightly.admitted 
into evidence, but the certificate-debtor, namely 
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the plaintiff, is deprived of cross-examining the 
serving peon with regard to the manner of 
service as reported by him. Secondly, the service 
appears to have been effected on one Pun Pun 
Jha representing himself to be a patwari of the 
certificate-debtor. The rules require that the, 
service should be effected personally on the) 
certificate-debtor or on his agent duly authorised' 
to accept notice on his behalf. Of course, there| 
is a further procedure applicable to cases in 
which personal service either on the certificate- 
debtor or on his agent cannot be effected but as 
the present is not a case of that kind, I need not 
address myself to those alternative provisions. 
The learned lower appellate Court has said that 
the plaintiff should have examined Pun Pun Jha 
to deny the service, but in considering whether 
the service has been proved in the manner pre- 
scribed in law, the question of onus acquires 
some amount of importance. The onus has 
always been held to lie on either the certificate- 
holder or the auction-purchaser whoever he may 
be. The initial onus that lies on the certificate, 
debtor is to deny the receipt of the notice and 
that has been done. In the circumstances the 
defendants should have proved that the notice 
has been served in accordance with law. 

, [ 10 ] Assuming that actual service has been' 
proved to have been effected on one Pun Pun ^ 
Jha and assuming that Pun Pun Jha as rei^orted) 
in the peon’s report was at the time a patwari^ 
of the certificate-debtor, there is nothing to showj 
that he w’as empowered duly to receive notice 
on behalf of the certificate-debtor, his allegedj 
master. In the circumstances I hold that thel 
learned lower appellate Court’s finding that the 
notice had been served in substantial comi^lianoe 
of law cannot be upheld. The service of notice, 
in my judgment, is defective in two ways: (i) 
that it^is not accompanied with a copy of the 
certificate and hence there has been no service 
of the copy of certificate and ( 2 ) that it has not 
been served on the certificate-debtor’s agent who 
was empowered to receive the notice on his 
behalf. The appellant, therefore, bos succeeded 
in establishing both of his contentions on which 
he is entitled to have the sale set aside provided 
his suit is maintainable in the absence of the 
Province of Bihar as a party defendant. 

[11] In support of his last contention, Mr. Jha, 
cited a very recent decision of the Calcutta High 
Court in the case in l. L. r. (1943) i cal. 22 .® In 
that case in which the certificate-debtor hEid 
brought a suit for setting aside the certificate 
sale, his suit was objected to by the defendant 
as barred by limitation and if it were found that 
the plaintiff was entitled to compute the period 
that was necessary to serve the Secretary of 
State with notice under S. 80, Civil P. C., he 
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should be in time. In such circumstances it was 
held by their Lordships of the Calcutta High 
Court that the Secretary of State was a necessary 
party and the period required to serve a notice 
under S. 80, Civil P. C.. should be added to the 
IDeriod of limitation i)rovided in the Act. In 
coming to this conclusion, their Lordships were 
influenced very greatly by the proviso to S. 25, 
Public Demands Recovery Act of Bengal. They 
said : 

“There arc altornatis’e but mutually exclusive 
procedures provided for in the Public Demands Reco- 
very Act ot 19X3 to set aside a certificate sale on the 
ground of non-service of the notice issued under S. 7 
of that Act. One is by an application to the certificate 
officer (S. 23} and the other by suit in a civil Court 
(S. 36). Where the first method is adopted by the 
certifica*.e-dc-btor his application must bo heard with 
notice to both the auction-purchaser and the certificate- 
holder (proviso to S. 25). We do not see why both of 
them should not be necessary parties, defendants, in a 
suit under S. 36, where the same relief is asked for and 
on the same ground.” 

[ 12 ] In the Bihar Act, however, the correspond- 
ing provision is couched in different language, 
the language being “persons affected thereby.” 
In the circumstances the necessity of impleading 
the Secretary of State or for the matter of that 
the Province of Bihar depends upon whether he is 
affected in any way by the relief that is sought in 
the suit. The relief sought is to recover the pro- 
perty from the auction-purchaser after having the 
sale set aside or having it declared that the sale is 
not binding against him. I fail to see any reason 
why the Province of Bihar is at all interested in 
any one of these reliefs. As observed in the 
Calcutta case just referred to, the Province may 
be affected in the way that it will have to start 
a fresh execution proceeding, and will have to 
undergo some expenditure and trouble. Having 
that in view, if the plaintiff is not held entitled 
to any such relief as will put the Province to 
disadvantage, there will be absolutely no reason 
to throw away the suit on the mere ground that 
the Province of Bihar is not impleaded as a 
party. Parallel cases can be cited to show that 
the Province is not a necessary party. Two cases 
have been cited before me by the learned counsel 
for the appellant to show that in suits for setting 
aside auction sales held under the Code of Civil 
Procedure by one whose claim under O. 21, R. 68 
has been rejected, the decree-holder is not a 
necessary party. They are : a. i. r. 1923 Mad. 68“* 
and A. I. R. 1927 liah. 681.^ Besides he has cited 
another CEtse directly in point of the Calcutta 
High Court in which in a suit for recovery of 
possession on the declaration that the certificate 
Bale was void ah initio^ it was held that the 
SeoKtary of State is not a necessary party. The 
Jdeciaion is rei)OEbed in 14 C. W. N. 606.® I should, 
(therefore, hold that there is no defect in 
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frame of the suit in the absence of the Province! 
of Bihar as a party defendant. 

[13] I should , however, in allowing the appeal 
condition my order in a manner so as to ensure 
that no prejudice is caused to the Province of 
Bihar. In that event, it will be a suit by the 
result of which the Province does not stand 
affected, and its non-joinder is of no consequence. 
I should, therefore, set aside the judgment of the 
learned lower appellate Court and hold that the 
plaintiff is entitled to get possession of his pro- 
perties from the auction-purchaser under the 
certificate sale which will not be held binding 
against him, but he mdst pay the entire dues 
due to the Province of Bihar as arrears of cess 
plus costs of the execution that was borne by 
them. This amount must be deposited in the 
trial Court within two months from today in 
default of which his suit will stand dismissed. 
In the circumstances of this case, I make no 
order as to costs. 

Q.N. Order accordingly. 


A. I. R. (36) 1948 Patna 108 fC. N. 41.] 
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Mansur Ali and another — Petitioners v. 
Emperor. 

Criminal Revn. Nos. 287 and 288 of 1946, Decided 
on 21-4-1947, from order of Sessions Judge, Cvittnck, 
D/- 18-10-1946. 

Defence of India Rules (1939), Rr. 81 ( 4 ) and 121 
—Provincial Government Notification No. 11693-ST, 
dated 23-12-1943 — “Cloth” — Meaning of — Ready- 
made garments despatched from Post Office — 
Notification, if contravened. 

The word “cloth” not having been defined in the 
Provincial Govei-nment Notification No.ll693'ST, dated 
23-12-43 must be understood in its ordinary dictionary 
mc.aning of excluding ready-made garments. More- 
over. the Cotton Cloth and Tarn (Transmission by 
Post) Prohibition Order. 1944, which was promalgated 
by the Central Government, excludes ready-made gar- 
ments from the definition of “cloth” and that defini- 
tion may be utilised for puri>oso9 of the Provincial 
Notification and the word understood in the same-sense- 
Therefore, a person despatching parcels of ready-made 
garments from a Post Office, before the promolgation 
by the Provincial Government of on Order relating to 
ready-made garments does not contravene the Notifi- 
cation and cannot be convicted under B. 81 (4)/ 121. 

[Paras 5 and 6] 

K. Patnaik — for Petitioners. 

^dvoatHrOcnevcil — for the Crown. 

Sinha J.— These two applications in revision 
arise out of the judgment of the learned Ses- 
sions Judge of Cuttack confirming the orders of 
the Magistrate, First Class of the same 
convicting the petitioner in each case under 
r. 81 (4)/l2l of the Defence of India Buies, and 
sentencing him to pay a fine of Bs. 100 , and, u* 
default, to undergo rigorous imprisonment for 
one month. In each case there was a farther 
order of oonfiscation of the property seized. 
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[ 2 ] The facts of this case lie within a narrow 
compass, and are not in dispute. Petitionei:, Man- 
sur Ali in the one case and Sheikh Abdulla in 
the other despatched several from the 

Cuttack Post Office, the destination in each case 
being Howrah. The parcels were seized, and 
were found to contain a large number of sayas 
(women’s underskirts). The petitioners were 
prosecuted on the charge of having contravened 
the Provincial Government’s Notification No. 

11693-ST., dated 23-12-1948, which nms as follows: 

"111 exercise of the powers conferred by sub-r. (2) of 
R. 81 of ^he Defence of India Rules, the Governor 
of Orissa is pleased to order that no cotton cloth as 
defined in the Schedule annexed to this notification 
^all be transported by rail, road, water or air or in 
any other manner from any place in Orissa to any 
place outside the Province except uuder and in accor- 
dance with the terms of a permit granted by the Con- 
troller of Supply and Transport, Orissa or any OfiBcer 
authorised by him in this behalf. 

SCHEDULE 

‘Cotton cloth* means and includes cloth manufactured 
either wholly or partly from cotton, but docs not 
include cloth manufactured wholly from wool, silk, 
artificial silk or jute." 

[8l The accused in ea^h case did not deny the 
fact of having despatched the parcels from the 
Cuttack Post Office, but contended that no 
offence had been committed, as they had not 
transported "cloth” hut ready-made garments 
which were not within the mischief of the noti- 
fication aforesaid.' 

[ 4 ] Both the Courts below have taken 
the view that the accused in each case is guilty 
of an attempt to contravene the provisions of 
the notification, and, in that view of the matter, 
convicted and sentenced the petitioners os stated 
above. 

[5] Mr. Patnaik, who appeared on behalf of 
the petitioner in both the cases, has contended, 
and, in my opinion, rightly, that, the word 
"cloth” not having been defined in the notifica- 
tion must be understood in its ordinary diction- 
ary meaning of excluding ready-made garments. 
The schedule to the notification contains defini- 
tion of “cotton cloth”; it has not attempted any 
definition of “cloth”. The learned Advocate- 
General contended that, as the garments in ques- 
tion are all made of cotton cloth, they are 
wi thin the mischief of the notification. But, in 
my opinion, simply because the garments are 
made of cotton cloth, it does not follow as a 
necessary legal corollary that they are “cloth”, 
The Oxford Dictionary, vol. 2, has given an 
elaborate meaning in its different- senses of the 
word “cloth”, which may support either point of 
view. It gives tlie following significant meaning 
of the word "cloth” as used in modem English : 

“As a singular cloth is not now used in the sense of 
'a garment*, and has received a new plural cloths for 
its extant sense, clothes remains a collective plural. 


without a singular; to express tho latter, a phrase, such 
as article of clothing,* or another word, such as 
’garment’ is used." 

It will, therefore, appear that, though in the 19th 
century or earlier the usage of this word may 
have included the sense of a garment also, in tho 
20th century tho term “cloth” is not used in tho 
sense of a garment but in the sense of the mate- 
rial used for making garments. Hence, in my 
opinion, the contention raised on behalf of tho 
petitioners that ready-made garments are not 
within the meaning of the notification of tho 
Provincial Government, referred to above, is 
well founded. Mr. Patnaik also pointed out that 
the Central Government used the word “cloth” 
in the sense contended for by him, appears from 
the following definition of “cloth” in the Cotton 
Cloth and Yarn (Transmission by Post) Prohi- 
bition Order, 1944 : 

" ‘cloth’ meaus auy kind of cloth manufactured either 
wholly or partly from cotton, but does not include cloth 
mado up into garments." 

He, therefore, contended that, in the absence of a 
special definition of “cloth” in the Provincial Order 
said to have been contravened by the petitioners, 
the definition given by the Central Order, as 
quoted above, should be deemed to apply to the 
present case, or, at any rate, the public should 
not be held liable for any penalty for construing 
the word “cloth” in that sense. The learned 
Advocate-General, in answer to this contention, 
submitted that the meaning of “cloth” as con- 
tained in the Central Order referred to above is 
for the purposes of that particular Order, and 
not for all purposes. But it may be said for the 
petitioners, as has been contended by Mr. Pat- 
naik, that, where there are two parallel Orders, 
one by the Provincial Government and the other 
by the (Central Government, relating to the same 
subject-matter, in the absence of any definition 
of “cloth” in the Provincial Order, the definition 
of the word in the Central Order may be utilised 
for purposes of both the Orders and the word 
understood in the same sense, unless a contrary 
intention is apparent from the words used in the 
Provincial Order. The Central Government 
promulgated the Cotton Cloth and Yarn (Trans- 
mission by Post) Prohibition Order, 1946, in 
which it is provided that 

'"cloth* means any kind of cloth manufactured either 
wholly or partly from cotton and includes garments or 
other articles of personal or domestic use (other than 
used or old garments) made wholly or principally from 
cloth’’ 

This Central Order was republished in the 
Orissa Gazette, dated 15-11-1946. The alleged 
offences in this case are said to have been com- 
mitted on 22nd and 23rd March 1946. The Pro- 
vincial Government also promulgated an Order 
relating to ready-made garments, which was 
published in the Orissa Gazette on 11-6-1946, 
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making it clear that the penalty attached even 
to transmission of ready-made garments. Mr. 
Patnaik for the petitioners contended that these 
later orders -would show that the orders said to 
have been infringed in the present case were not 
intended to punish the transmission of ready- 
made garments. On the other hand, the learned 
Advocate-General contended that the later Orders 
of the Provincial Government only made the 
meaning more clear and unequivocal by provid- 
ing that ready-made garments were also within 
the mischief of the penalty. In my opinion, the 
words used in the Orders of the Provincial 
Government, dated 23-l2-19i3, are not so explicit 
as necessarily to include ready-made garments 
as coming within the meaning of the prohibition. 
If there is any doubt about the interpretation of 
the words creating the offence, the benefit of the 
doubt must go to the accused. 

[6j In view of these considerations, it must 
;be held that the petitioners have not committed 
;any offence punishable under R. 81 (4) read with 
{r. 121 of the Defence of India Rules. The orders 
passed by the Courts below, therefore, must he 
set aside, and the petitioners acquitted. ItfoUows 
that the orders of confiscation also must be set 
aside. The rules are accordingly made absolute. 

Shearer J — I agree. 

-v.R. Rules made absolute. 


A. I. R. (36) 1948 Patna 110 [C. N. 42.] 
Shearer and Sinha JJ. 

Narsing Das Modi — Petitioner v. Emperor. 
Criminal Revn. No. 222 of 1946, Decided on 2-5- 
1947, from order of Sessions Judge, Cuttack, D/- 
18-7-1946. 

Cotton Cloth and Yarn (Control) Order (1943), 
S. 12 — Liability of cloth merchant (or sale by his 
salesman at price in excess of controlled price in 
his absence. 

-Where cloth is sold at a price in excess of the con- 
trolled price, it is actually banded over to the customer 
and the money for it is received not by the cloth 
merchant but by his salesman in his absence from the 
shop, in law and in fact, the sale is actually made by 
the merchant himself and he is criminally liable : 32 
A. I. R. 1945 All. 90, Bel. on; 83 A. I. R. 1946 Pat. 
30, Distinp. [Para 3] 

Cases referred : — 

1 . ('46) 32 A. I. R. 1946 All. 90 : I. L. R. (1946) All. 
640 : 219 I. C. 87i46 Cr.^. J. 472, Harish Chandra t. 
Emperor. 

2. (’46) 33 A. I. R. 1946 Pat. 30 : 224 I. C. 131 ; 47 
Cr. D. J. 568, Ram Narain Eedia y. Emperor, 

P. 0. Chattorfi — for Petitioner. 

Advocate-General — for the Grown. 

Shearer J. — The petitioner, Narsing Das Modi, 
is a cloth znevchant of Cuttack and has been 
convicted for ha-ving sold gmall quantities of 


cloth to each of two customers at a price in 
excess of the controlled price. It is admitted that 
the cloth in question was actually handed over 
to the customers and the money for it received, 
not by the i;>etitioner but by a salesman of his, 
one Kanhaya Lai. It is also admitted that on 4-7- 
1944, when the sales took place, the petitioner 
was not in his shop, and, indeed, was not in 
Cuttack and had not been in Cuttack for some 
time previously. It is contended that on this 
groimd the conviction was wrong and must be 
set aside. In Halsbury’sLawsof England, Bdn. 2, 
-vol. 9, para. 4 p. 12, it is stated : 

"The condition of mind of a servant or agent is not 
imputed to the master or principal so as to make him 
criminally liable. A master is not criminally liable 
merely because bis servant or agent commits a negligent 
or malicious or fraudulent act. But in the limited class 
of cases where a particular intent or state of mind is 
not of the essence of the offence, the acts or defaults of 
a servant or agent in the ordinary course of his 
employment may make the master or principal cri- 
minally liable, although he was not aware of such 
acts or defaults, and even where they were against 
his orders.” 

C 2 ] Section 12 , Cotton Cloth and Yarn (Con- 
trol) Order, 1943, states : 

”No manufacturer or dealer shall sell or offer to sell 
any cloth or yam at a price higher than the maximum 
price specified in this behalf under clause 10.” 

gel The word “dealer” which occurs there 
me^s 

“a person carrying on the business of selling cloth or 
yarn or both, whether wholesale or retail, and whe- 
ther or not in coniunctlon with any other business.” 

It is quite clear, therefore, that, in law and in 
fact, although the cloth was handed over to the 
customers and the money was received by a 
salesman, Kanhaya Lai, the sales were actually 
made by the petitioner whose servant Kanhaya 
Lai was. It is also quite clear that it was not 
incumbent on the prosecution to show that either' 
the petitioner or Kanhaya Lai knew that the 
price which was charged for the cloth was in 
excess of the controlled price. The i^int raised 
by the learned advocate for the petitioner was 
considered by J. of the Allahabad High 

Court in A. I. B. 1945 ADD. 90.* That learned 
Judge in a most exhaustive judgment reviewed 
all the authorities bearing on the point and came 
to the conclusion that, where a salesman employ- 
ed by a cloth merchant had sold cloth at a price 
in excess of the controlled price, the cloth 
merchant or dealer is criminally liable. I respect- 
fully agree with the decision and, in 
with the reasoning by which it was support®”’ 

On behalf of the petitioner, reliance was placed 
on the decision of Beevor J. in A. D B. 19^ 
pat. 30.* In that case two pertoere of a firm of 
cloth merchants were trirf and convicted on a 
charge of having been in possession of certain 
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doth 'whioh did not hear the requisite marks or 
stami)8. One of the partners was in the shop 
when*the cloth was seized; the other apparently 
was not and 9 >pparently also there was no evidence 
to show that he had been aware of the existence 
of the doth. The conviction of the latter was, on 
this ground, set aside by Beevor J. This case 
can, however, I think, quite easily be distinguish- 
ed. When {^hrm consists of several partners, each 
one of the partners may no doubt be regarded 
as an agent of the firm. Strictly speaking, 
however, it was impossible to say in the case 
which Beevor J. had to deal with t^at the rela- 
tionship of principal and agent subsisted as be- 
tween the partner who was in charge of the shop 
and the other partner who quite i)Ossibly was 
merdy a sleeping partner. In other words, 
the maxim respondeat superior which applies 
in this case had clearly no application in that 
case. The petitioner was, in my opinion, rightly 
convicted, and I would accordingly dismiss this 
application. 

Sinha J. — I agree. 

I>.H. Application dismissed. 


A. I. R. (38) 1948 Patna 111 [C, N. 43.] 

Eat j. 


Sarat Chandra Ghose — Appellant v. Chinta- 
mani Behera and others — Respondents, 

Appeal No. 49 of 1943, Decided on 11-11-1946, from 
appellate decree of Diet. Judge, Cuttack, D/- 21-12-1942. 

(a) Transfer of Property Act (1882), S. 52 — Ap- 
plicability to court sale. 

The principle of lAs pendens applies as well to private 
transfers as to transfers in execution of decrees in court 
auction. , [pa^a 3] 

Annotation: {’46-Com.) T. P. Act, S. 52 N. 31 Pt. 2. 

Transfer of Property Act (1882), S. 52 — 
Transferred or otherwise dealt with”— InstituUon 
of suit during pendency of a suit. 

The rule of iis pendens applies to transfers during the 
pendency of a suit relating to immovable property and 
not to suits relating to the same property instituted 
during the pendency thereof. [Para 3] 

Annotation : (’46-Com,) T. P. Act, S. 52, Note 27. 


(c) Civil P. C, (1908), O. 34, R. 1— Suits by prior 
and subsequent mortgages without impleading each 
otner ~ Sale in execution of decree on prior mort- 
g^age during pendency of suit on subsequent mort* 

AcMi8Mf**S 5 * 2 *^* parties — Transfer of Property 

A executed a simple mortgage in favour of E in 1930. 

^ second mo^ge by conditional sale in 
1938 m favour of C. In 1936 B brought a suit on his 
mortgage without impleading O and obtained a decree 
Sub^nently C brought a suit on his mortgage without 
impleading B in 1938. During the pendency of this 
VtK *5® mortgaged property was sold to one X> on 
J5-8-1938 in execution of B's decree. O obtained a pre- 
liminary decree on 10-6-1938 which was made absolute 
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on 7-8-1939; but before this D hod obtained possession 
through Court. In a suit for declaration of title and 
possession by C: ' 

Held (1) that B was not a necessary party to C’s suit. 

[Para IJ 

(2) that D's purchase being during the pendency of 

the suit on C’s mortgage he was bound by the final decree 
in C's mortgage and could not say that C’s mortgage suit 
should be tried afresh in his preseuce. [Para 3] 

(3) that C was the owner of the mortgaged propertv 

in his right as a subsequent mortgagee against whom 
all rights of redemption had been lost by the parties 
concerned. E, however, had a different position, namely, 
that of a subrogee of the prior mortgage. C would thus 
be entitled to redeem D who thereupon on his part 
would be called upon to redeem C not only by paying 
up his dues under the second mortgage but also by 
paying up wbat he paid to E by way of redeeming tbe 
prior mortgage because in the happening of that event 
he became the subrogee to the position of the prior* 
mortgagee again : 18 A. I. E. 1931 All. 466 (F.B.), Rel. 
on. , [Para 6} 

Annotation: (’44-Com.) C. P. C., O. 34, R. 1 Note 19 
Pt. 40. 

Case referred : — 

1. (’31) 18 A. I. R..1931 All. 4G6 ; 53 All. 1023 : 134 
I.C. 1 (F.B.), Ram Sanehi Lai v. Janki Pi*asad. 

S. N. Sengupta and S. C, Palit — for Appellant. 

S. Km Be, E» ilfism and E. Hahaniy — for Respon- 
dents. 

Jad^ment. — The disputed properties ori- 
ginally belonged to defendant 8 to be hereinafter 
referred to as the mortgagor. He in considera- 
tion of a loan gave a simple mortgage of the 
properties to defendant 2 on 19-10-1930. The 
mortgagor gave a ^cond mortgage by condi- 
tional sale to the’ plaintiff on 9 - 6 - 1933 . In 
tbe year 1936, the first mortgagee brought a 
suit No. 166 for enforcement of his mortgage 
and if need be, for sale of the mortgaged 
properties. He, however, did not implead the 
second mortgagee. He obtained a mortgage- 
decree on 28-8-1936, and in execution thereof the 
mortgaged properties were sold to an outsider, 
that is, defendant l of this suit on 15-8-1938. By 
the time this auction-purchase was made, a suit 
for enforcement of the second mortgage was 
pending it being original suit No. 9 of 1938 in 
which a preliminary decree was obtained on 
10-5-1938. The prior mortgagee not being a 
necessary party to the mortgage suit on the foot 
of a puisne mortgage, the question of his being 
imploded as a party does not arise for consi- 
deration at all. The second mortgagee obtained 
a preliminary decree whioh was made absolute 
on 7-8-1939. About five months before that, 
defendant i had obtained possession through 
Court. In this state of facts the plaintiff has 
brought the present suit for declaration of his 
title, and recovery of possession on fulfilment of 
such conditions as he may be directed to do in 
view of the relative rights and liabilities between 
the parties. 
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- [2] The learned Courts below have dismissed 
the plaintiff’s suit on the ground that he has not 
been able to prove the second mortgage bond in 
a manner prescribed by law. 

[33 The very simple question that should have 
sot at naught all the complexities raised by the 
Courts below lias unfortunately been completely 
overlooK'cd. The position is that defendant I’s 
l-urchase dated lo-8-193S, was during the pen- 
dency of the Us on the foot of the second mort- 
gage He, therefore, as an auction-purchaser is 
bit by the rule of Us pendens which amounts to 
saying that he is bound by the final decree 
secured by the second mortgagee who is the pre- 
sent plaintiff. Defendant 1 , therefore, cannot be 
heard to say that the very basis of the decree 
lias to be undone and the mortgage suit has to 
be tried afresh in his presence. Section 52 , 
T. P. Act, defines the doctrine of Us pendens 
:and it has been authoritatively pronounced, time 
and again, that the principle of Us pendens ap- 
plies as well to private transfers as to transfers 
in execution of decrees in court auction. Mr. 
De invited my attention to a Full Bench deci- 
Sion of the Allahabad High Court in A.I.B. 1931 
ALL. 4Gg' in order to support bis contention that 
the plaintiff’s claim of title to the disputed pro- 
perties by enforcement of his mortgage by condi- 
tional sale is hit by the rule of lis pendens 
having been acquired or completed during the 
jiendency of the suit by the prior mortgagee. I 
find no sniiport for such a proposition in the 
Full Bench decision for the' simple reason that 
no Us on the foot of the first mortgage was 
pending after 15-8-1938, when the mortgage- 
decree obtained by the first mortgagee was satis" 
fied. According to the explanation appended to 
S. 52 Us comes to an end as soon as the decree 
relating to an immovable property is exhausted. 
Secondly, the rule of Us pendens applies to 
'transfers during the pendency of a suit relating 
to immovable proi>erty and not to suits relating 
I to the same property instituted during the pen- 
dency thereof. 

^ [ 4 ] This authority, however, makes the pre- 

sent position clear, namely, that defendant I’s 
pmchase is hit by the rule of lis pendens. The 
passage which contains enunciation of this princi- 
ple occurs at p. 480, col. 1 of the report. The 
passage reads : 

"The third principle is that the language of S.52 has 
been held to be applicable not only to private transfers 
but also to court sales held in eseention of decrees. 
Section 2 (d) does not make S. 52 inapplicable to Oh. 4 
which deals with mortgages. This is now well settled. 
Similarly if while a suit of a subsequent mortgagee for 
the enfoTcement of his mortgage against the mortgagor, 
without impleading the prior mortgagees, is pending, 
^•“7 attempt on the part of the prior mortgagee to get 
that inter^ sold in his own decree would be equedly 
governed by S. 62.” 


Cbintamani (Hay J,) A. I. R. 

[ 5 ] Under the circumstances, it would be 
futile to contend that, as against defendant 1 
whose purchase is hit by the rule of lis pendens 
on account of the subsequent mortgage suit 
landing at the time of his purchase, the plaintiff 
will have to re-open the mortgage suit and esta- 
blish the fact of the mortgage by proving the 
mortgage bond in accordance with law. The 
matter is concluded by the decree obtained by 
him on the basis of his mortgage by which defen- 
dant 1 is bound. 

[6] The position, therefore, is that the plain- 
tiff is the owner of the disputed properties in 
bis right as a subsequent mortgagee and is a 
jjerson against whom all rights of redemption 
have been lost by the parties concerned. This 
also includes defendant 1 who, however, has a 
different position, namely, that of a subrogee of 
a prior mortgage. As pronounced in the Full 
Bench case, above referred to, the clear jwsition 
is that the plaintiff will now be entitled to redeem 
defendant 1 who thereupon on his ijart will be 
called upon to redeem the plaintiff not only by 
paying up his dues under the second mortgage 
but also by paying up what he pays to defen- 
dant 1 by way of redeeming the prior mortgage,' 
because in the happening of that event, he be- 
comes a subrogee to the position of the prior 
mortgagee again. If defendant 1 redeems the 
plaintiff, he will be entitled to retain the pro- 
perty. In case he does not choose to do so, the 
plaintiff will be entitled to retain the property 
after redeeming defendant 1. This is the final 
definition of the respective position of the parties 
with regard to the respective rights and liabili- 
ties against each other the details of which, how- 
ever, have to be worked out by the trial Court 
who will fix' the time for redemption by respec- 
tive parties and calculate and pronounce the 
amounts that are due by each of the parties 
against the other. The case is, therefore, re- 
mitted hack to the trial Court, who will jiaas his 
final orders in the light of the principles laid 
down above and after working out the rights 
and liabilities of the respective parties os against 
each other and assigning to them the respective 
positions that I have clearly defined in the pre- 
vious paragraphs. 

[7l In the result, the judgments and decre^ 
of the Courts below are set aside, the appeal is 
allowed and the case is sent back to be disposed 
of in accordance with law bearing in mind the 
observations hereinbefore made. I make no 
order as to costs of this Court. 

I>.H. Appeal dUewed, 
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Party, 

Civil Revn. No. 675 of 1943, Decided on 16-9-1947, 
against order of Snb-Judge, 1st Court, Gava. D/- 8-11- 
1943. 

Civil P. C. (1908), O. 21, R. lO—Right of decree- 
liolder to withdraw execution without permission 
•of Court —.Mortgage decree for sale — Effect. 

The decree-holder has no abeolnte right to withdraw 
•an execution case without the permission of the 
executing Court. He can however do so with the leave 
of the Court. He has the right to take out fresh 
execution of the same decree but subject to the orders, 
if any, passed by the Court in the previous proceedings 
at the time of dismissal or withdrawal, as the case may 
be. He will have no right to withdraw the execution 
case after the commencement of the sale in execution, 
except under the orders of the Court and the fact that 
the decree under execution is a mortgage decree for 
sale does not affect the position : 25 A. I. R. 1938 Cal. 
616; 19 I. C. 904 (Cal.) and 17 AU. 106 (P. C.), Re/.; 
9 A. I. R. 1923 Pat. 525, Disting. [Paras 3, 14, 16] 
Annotation: (’44-Com.) 0. P. C . O. 21, R. 10, 
N. 1. ’ ’ 

Coses referred '. — 

1 . (’22) 1 Pat. 232 : 9 A. I. R. 1922 Pat. 525 : 65 I. C. 
122, Ram Prasad Rai y. Mahesh Kant Chow- 
dhury. 

2. (’38) 68 C. L. J. 70 : 26 A. I. R. 1938 Dal. 615 : 
178 I. C. 432, Sital Chandra v. Ramesh Chandra. 

3 . (’13) 18 0. L. J. 53 : 19 1. C. 904, Kenaram Baksbi 
y. Eailash Chandra Dutt. 

4 . (’95) 22 I. A. 44 : 17 All. 106 : 6 Sar. 526 (P. C.), 
Thakur Prasad y. Fakir Ullah. 

5. (’88) 10 All. 71, Sarju Prasad v. Sita Bam. 

6. (’24) 46 All. 489 : 11 A. I. B. 1924 AU. 328 : 84 
I. O. 749 (P. B.), Mobarak Hussain y, Ahmad. 

7. (’41) 22 P. L. T. 289 : 28 A. I, R. 1941 Pat 864 : 
192 I. 0. 789, Sri Thakurji Bamj>, lAohhmanji and 
Jankiji v. Mathura Prasad. 

Botldeva Sohay and Kanhaiyaji — for Petitioners* 
P. R. Doe, O, P. Sinha and M. Asiztillah 

— for Opposite Party. 

Ordep.— The question involved in this civil 
revision is whether a decree-holder has an 
Absolute right to withdraw an execution mao, 
without leave of dJourt, at any stage of the 
Axeontion proceedings, while leaving unaffected 
his right to take out a fresh execution. 

[2] The facts giving rise to it, shortly stated, 
are; The petitioners lat party (nos. 1 to 8) 
decree-holders, obtained a decree for sale in 
a mortgt^e suit against the petitioners 2 nd 
party (Nos. 9 to 18) and the opposite parties. 
The opposite party no. i is admittedly a aubse- 
quent purchaser of some interest in the mortgage 
property in execution of a money decree against 
■one Ajodhya Prasad, one of the members of the 
joint family of the petitioners 2nd party, since 
deceased. The mortgage decree was put into 
Axeoation in 1941 and the execution i»roceedizig 
1948 P/15 & 16 
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dragged on for two years till 6-11-1943 when sale of 
the mortgaged properties commenced. As tho bids 
were not considered acceptable, it was adjourned 
to 8-11-1943, the 7th being a Sunday. On 8th 
November, a judgment-debtor, one of the 
petitioners 2nd party, and the decree-holders, 
alleging that they had come to an amicable 
settlement, the former paying to the latter a 
sum of Rs. 1000, in part satisfaction of the decree, 
applied that the sale should not be further 
proceeded with and the execution case should be 
dismissed on part satisfaction. It was asserted 
that this arrangement was reached in order to 
enable the judgment-debtors to pay the decretal 
amount, ^cably, out of Court, and thereby to 
save their valuable properties from being sold 
away. The executing Court, however, on the 
objection of the remaining judgment-debtors, 
particularly opposite party No.l , declined to accede 
to this joint prayer and allowed the sale to 
proceed. The highest bid offered for the property, 
lot NO. 1, was Rs. 51,700, a sum adequate to satisfy 
the decree which w^as in the neighbourhood of 
RS. 40,000. Sale of property lot No. 2, was not held 
as no longer necessary. The highest bidder, 
however, failed to deposit the earnest money 
and the identical projwrty No. 1 was re-sold on 
9-11-1943, for a sum of rs. 62 , 600 . The aforesaid 
joint petitioners, however, repeated their prayer, 
by another application, on 9-11-1943, asking for 
re-consideration of the order passed on the pre- 
vious date, or, in the alternative, to adjourn the 
sale for some time in order to enable them to 
move this Court. This petition too met the same 
fate as its predecessor and the sale did take 
place, as stated already on 9-H-1943. The validity 
of this sale is the subject-matter of considera- 
tion in this civil revision and the same is 
sought to be set aside as ultra vires the executing 
Court and the execution case to be dismissed 
on part satisfaction, as prayed in the Court 
below, 

[3] It is contended by the petitioners that the 
learned Court below had no jurisdiction to seU 
the property after the decree-holders applied to 
withdraw the execution case. The civil revision 
came for hearing before Fazl Ali 0. J. and 
Beevor J. The petitioners, in support of their 
contention, relied upon the decision in 1 pat. 
282,^ where it was held in the different circum- 
stances of that cose that the decree-holder had 
the right to withdraw the execution petition at 
any moment he liked. The view as formulated 
in that decision was that though o. 28 , CSvil 
0., did not in terms apply to execution 
proceeding, it w^ a right inherent in a party, 
which sets the law in motion, to withdraw the 
proceedings from the Court. Their Lordships, 
after hearing the parties, were not inclined to 
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accept the correctness of the ruling cited. They, 
therefore, referred the case to a larger Bench, 
and that is how the matter has come before this 
Bench of three Judges. The questions refened 
to the Full Bench are; (i) Has decree-holder an 
absolute right to withdraw an execution case 
with or without the permission of the Court? (2) 
If so, has he the right, with or without the 
permission of the Court, to take out fresh execu- 
•tion of the same decree ? (3) Is the answer to 
'question (l), or question ( 2 ), affected by the fact 
!that a sale has begun before the decree-holder 
applies to withdraw the execution case, and 
( 4 ) Does the fact that the decree under execution 
is a mortgage decree for sale affect the answer 
to the previous question ? 

[ij The decision embodying the proposition, 
already referred to in 1 Pat. 232,^ has been 
expressed in the following terms : 

“The Munsif’s order (rejecting the decree-holder's 
application to dismiss the execution case) was certainly 
without jurisdiction and not sanctioned by any provi* 
sions of the Civil Procedure Code. Exeention was taken 
by the decree-holder and the powers of the Court with 
respect to that execution were invoked by the decree- 
holder. The application was made under O. 21, B. 1, 
and the nature of the relief and the mode for the 
enforcement of that relief were expressly stated by the 
decree-holder: vide Rr. 10 and 11 of O. 21. The decree- 
holder expressly prayed for tho execution of the de- 
cree and for the sale of the property of the judg- 
ment-debtor. He had the right to withdraw the 
execution petition at any moment he liked. No doubt 
O. 23, which relates to the withdrawal and abandonment 
of a claim does not apply to the execution proceeding 
but there is nothing to prevent a decree-holder from 
withdrawing his execution and getting it dismissed, if 
he does not want to claim any relief in respect of the 
execution. The party which sets the law Court in 
motion has a right to withdraw tho proceedings from 
the Court. Therefore, the order of the Munsif was 
wrong and he acted certainly without jurisdiction in 
persisting in selling the property in spite of the wishes 
of the decree-holder to the contrary.” 

V 

t5] Almost the same question came twice for 
consideration before the Calcutta High Court, 
and the decisions of that Court are just to the 
contrary. One of the decisions is 68 C. L. J. 70.* 
The particular facta of that case — stating as much 
of them as are relevant — are that on 9-2-1938, 
there was an order of the Court executing a 
money decree to issue a proclamation fixing 
19-4-1936 for sale. On the date fixed, that is, the 
19th of April, th© decree-holder put in a petition 
asking for permission to bid at the sale, and that 
was allowed. On the same date, on an applica- 
tion of the judgment-debtor, to which the decree- 
holder assented, two weeks’ time was allowed, 
and the sale was put off until 3-5-1938. On that 
date an order was recorded directing the^azir to 

conduct the sale and report. The next order was: 

“Beoeived Naair’a report. One Srimati Baj Lakshmi 
Mitter puiohased the property at Bs. 32000. Put up 
tomorrow for acoeptanoeof the bid.” 


(The judgment-debtor then applied for and 
gained some more time to deposit the decretal 
money before final acceptance of the bid.) The 
last order recorded on an application of the 
judgment-debtor was : 

“He (judgment-debtor) is permitted to deposit the 
decretal amount before the acceptance of the bid and 
the bid is pending for CJourt’s acceptance.” 

At this stage, that is, before the bid was finally 
accepted, the decree-holder filed an application 
withdrawing from the execution proceedings and 
asking to dismiss the same on non-satisfaction. 
The learned Judge, however, was of opinion that 
he ought not to allow the decree-holder to with- 
draw because a third party had entered on the 
scene and had acquired a position, if not an 
interest, which had to be taken into considera- 
tion. Later the executing Court accepted the 
bid. The order refusing the decree-holder’s appli- 
cation for withdrawal was the subject-matter of 
revision before the Calcutta High Court in the 
above-mentioned case. While disposing of the 
application, Costello J. formulated the proposi- 
tion in the following terms : 

“No question of jurisdiction and, indeed, no question 
of the propriety of the Judge’s order can possibly arise, 
unless it can be argued successfully that a decree-holder 
has an absolute and indefeasible right to withdraw 
from execution proceedings at any stage no matter that 
the situation may be." 

Thereafter the learned Judge considered the deci- 
sion in T pat 232^ and distinguished the same 
with the following observations : 

"but it is quite obvious on a perusal of the judgment 
that although taken out of its context that seems a cate- 
gorical statement that a decree-holder has the right to 
withdraw an execution petition at any moment he 
likes, it is clear enough that the learned Judge was 
dealing with the particular facts of the case then before 
him and not making a generalisation.” 

The ixjint of distinction between the decision of 
this Court just referred to and the case before- 
Costello J. was that in the latter case some third 
person had come on the scene and bad acquired 
either a position or an interest which would be- 
prejudicially affected by withdrawal of the exe- 
cution case, if given effect to. Thereafter Cos- 
tello J. addressed himself to discuss whether the 
third party, in the case before him, had acquired 
any interest or not before acceptance of his bid 
and held that the Court below had jurisdiction 
to decide whether it was an interest or not, and 
then decided the case in the following manner : 

‘T have said that in the present instance the leered 
Judge rightly or wrongly took the view that a tmro 
party bad acquired an interest. We are not concemeo 
to enquire whether that was a right or whether^ 
a wrong view of tho matter. Obviously, if - 

Judge took the view that there was somebody 
made a bid which he himself intended to accept, 
open to him to come to the ooncloson that the de<^^ 
holder ought not to be allowed to withdraw at tna 
particular stage. If tiie lefined Judge was 
coming to the conolasioo* as he may have been, tiia 
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this lady had acquired some legal interest as regards 
the property, that is not a matter which is a fit subject 
for review in proceedings taken under S. 115 of the 
Code.” 

This decision, therefore, amounts to pronouncing 
unambiguously a complete negation of the 
decree-holder’s free and unlimited right of 
withdrawal and in favour of the Court’s 
powers to refuse such a prayer in the interest 
of justice and fair play. 

[6] If the decision be taken to be an authority 
for what it actually decides, the dictum laid 
down may be expressed in the following terms ; 
that where a third party has been found to have 
acquired some sort of interest or other or even 
a position in further progress of the execution 
proceedings, it would not be beyond the juris, 
diction of the executing Court to refuse to accede 
to the decree-holder’s prayer for withdrawing the 
same. Unmistakably, however, there are obser- 
vations in the judgment of the learned Judge 
which go mudi beyond that and support the 
view that the decree-holder has no absolute and 
indefeasible right to withdraw from execution 
proceeding at any stage, no matter what the 
situation may be. 

[7] The other case of the Calcutta High Cburt, 
in which the point under consideration had 
come up, is the case in is C. D. j. 63.® In that 
case the sale proceedings went to the extent of 
bids having been offered, the decree-holder him- 
self being the highest bidder. The decree-holder 
first of all wanted to withdraw the bid and that 
nob being allowed, filed an application to with- 
draw the execution case which was granted. The 
judgment-debtor appealed to the District Judge 
against the order of withdrawal and the District 
Judge set aside the order and sent the case back 
to the Subordinate Judge for holding some en- 
quiry aa to whether the bid was authorised , and 
if not, to complete the sale in favour of the next 
mghest bidder. Then the matter came before the 
High Court and the High Court held : 

“Tho deoree-liolder cannot, as a matter of right, dis- 
oontinne tbo execution proce^ings at any stage at his 
option. If he was permitted to do so, the jadgment- 
debtor might be needlessly harassed and as a result 
prejudiced.” 

The ratio of this decision seems to be that, 
granting the decree-holder a right to withdraw, 
he cannot do so at such a stage of the execution 
proceedings when such withdrawal would result 

or injustice to eitiier the judgment- 
debtor or to some other person who has appeared 
on the STOne and has acquired some interest or 
position in the executiem proceedings. 

[8] The decision of their Lordships of the 
Judicial Committee in 22 I. a. 44* (not cited at 
the bar) deserves examination in support of Ihe 
contention that the decree-holder lias an unobs- 


tructed and unlimited right of withdrawing an 
execution case from the Court at any time he 
likes. In this cose the decree-holder applied for 
execution. He did not actively prosecute that 
application and on a certain date fixed for the 
case, his pleader stated that the case might 
be struck off for the time being. An order was 
accordingly made striking the cose off the list, 
for default. When the decree-holder made a 
second application for execution, the question 
arose whether the application which had been 
struck off the list for default should bo treated 
as a nullity and non-existent, and in that view, 
whether the later application for execution being 
beyond three years from .the date of a still 
earlier application, would be barred by time. 
The learned Subordinate Judge treated the im- 
pugned application as affording a fre^ starting 
point of limitation. An appeal was taken against 
this order to the Allahabad High Court, and the 
Court, following a previous decision in lo ALL. 
71,® held that the principle of S. 373 (correspond- 
ing to o. 23, R. 1) was properly applicable to 
execution proceeding and that where a decree- 
holder was represented in an execution proceed- 
ing by a pleader who came into Omrt and said: 

“At present I am not desirous to proceed with this 
applioation owing to error in its form, and I ask that it 
may be struck off;’ ’ 

and if he did not ask the sanction of the Court 
to put in a fresh application, he was in no 
better position than a pleader who api^ears for a 
plaintiff in a suit and says the same thing, in 
which case S. 373 would admittedly apply. The 
Subordinate Judge, who felt bound by lo ALL. 
71,® distinguished the case before him on facts 
having construed tho order of dismissal of the 
execution case as amounting to the withdrawal 
with'permiasion to bring a fresh execution caee. 
Their Lordships of the Judicial Committee, while 
holding that the Subordinate Judge had given a 
very reasonable account of the meaning of the 
order, said that they would not further examine 
the question for their decision must be rested on the 
more general ground that the ruling in 10 ALL. 71® 
was erroneous. Their Lordships phrased their 
reasons for the decision in the following terms : 

"And it is clear, both from the Code and from the 
provisions of the Limitation Act of 1877, that the 
Legislature contemplated that there might be a succes- 
sion of applications for execution. Under these enact- 
ments a course of practice has grown up in India. 
Whether it is an injurious practice, as intimated by the 
High Court in this case, is not a question for their 
Lordships. It appears to be allowed by the law, and it 
has never been successfully impugned except in Allaha- 
bad* Xh6 Hjgh Court of Boznb&y dfter ono coDtrary 
decision, and the High Courts of Calontta and Madras, 
have repeatedly affirmed tho legality of the procedure 
which is struck at by the ruling in 10 All. 71,6” 

[9] It is now to be considered whether in view 
of the dictum of the Privy Council as quoted 
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above, it can be correctly held that the decree- 
holder can withdraw an execution case at any 
stage at his option with a right to bring another 
execution case according as it suits his own con- 
venience. It has to bo boruo in mind that on the 
particular facts of the case before their Lord- 
ships neither the juilgment-debtor nor any other 
third person had appeared in the execution case 
nor were any such in any way, prejudiced with 
regard to their interest, in the execution proceed- 
ing. All that was held in that case was that the 
decree-holder after having defaulted in further 
prosecution of the execution case started by him, 
or after withdrawing the execution case without 
the leave of the Court to institute further execu- 
tion, is not debarred from starting successive 
execution cases one after the other. But the ques- 
tion whether in cases where the execution has 
advanced to a stage in which to permit the decree- 
holder to withdraw would seriously prejudice 
either the judgment-debtor or any other person 
who has come to the scene on invitation by the 
■Court at the instance of the decree-holder, has 
not been decided there. That it would be beyond 
the jurisdiction of the Court to prevent the exe- 
cution case from being withdrawn, or being al- 
lowed to be dismissed, was not before the Privy 
Council; nor their Lordships had to consider a 
case in which nothing remains to be done by the 
decree-holder for further progress of the execu- 
tion till its termination, and. therefore, any de- 
fault on the part of the decree-holder would not 
stand in the way of the execution being proceed- 
ed with, nor if, in such circumstances, the Court 
can proceed with the execution case to prevent 
injustice to the other parties concerned , the decree- 
holder’s withdrawal notwithstanding. Though in 
the various provisions of the Civil Procedure 
Code governing the procedure applicable to exe- 
cution cases as distinguished from the procedure 
applicable to suits, there are implications permit- 
ting a succession of applications for execution 
notwithstanding their infruotuousness brought 
about by the decree-holder’s ipm dixii^ there is 
nothing in any of such provisions permitting the 
decree-holder to have his own way in prosecution 
of an execution case even to the extent of abas- 
ing the process of the Court to the great hard- 
ship and injustice to others. As the law permits a 
succession of applications for execution under 
certain circumstances, similar is the case with 
suits in certain prescribed circumstances. When 
a plaintiff allows his suit to be dismissed for de- 
fault in the absence of the defendant either b^oie 
or after his appearance in the case, he is not 
prevented from instituting another suit on the 
same cause of action. If, under o. 33, b. 1, the 
plaintiff is required, In order to preserve his right 
to institute a fresh suit, to take leave of the 


Court, it is because he has to withdraw the suit 
as against one or more defendants. Occurrence of 
the words “as against one or more defendants” 
in the rule is significant. If the plaintiff withdraws 
his suit before the defendant appears certainly 
he is not required, in order to enable himself to 
institute another suit on the same cause of action, 
to get leave of the Court. The facts of the cases 
of the Calcutta High Court, above referred to like 
the present case, afford some of the instances of 
serious prejudice or harm to the judgment-debtor 
in one case and to a third party in the other. In 
the case before us the execution had reached a 
stage where the decree-holder had nothing further 
to do for its prosecution but what remained to bo 
done was to be done by the Court and by the 
auction-purchaser. There was nothing in resi>eck 
of which the decree-holder could default. The 
property No. 1 which had been auctioned had 
fetched a price of Rs. 61,000 odd, an amount 
more than the decretal amount, with the result 
that in the event of the bid being accepted or the 
sale being confirmed, the judgment-debtors were 
to reap the benefit of the release of property NO. 3 
from sale. The decree-holders bad in that case, 
nothing to lose. The executing Court has found 
very rightly that the petition for dismissal of the 
execution case is not a hona fide one. It would 
no doubt amount to an abuse of the process of 
the Court to permit the decree-holder to nullify 
the entire proceeding to the serious prejudice of 
the judgment-debtors or any one of them and the 
bidders who have already appeared on the scene. 
In such a case it is to be seen whether there is 
anything in the Code which prevents the Court 
from exercising its own inherent power and juris- 
diction to prevent injustice resulting from abuse 
of its process. 

[103 We are definitely of opinion that there is 
nothing in the Code or in the general principles 
of law and procedure which will make such an 
order, as has been passed in this case, without 
the jurisdiction of the executing Court. 

[11] With regard to 1 pat. 333,^ it can be woU 
said that it is clearly distinguishable on facte. 
From the report it appears that the decree-holder a 
application to dismiss the execution^ ™ ““ 
before the sale commenced and that dismissal did 
not involve any detriment to the interest either 
of the judgment-debtor or of any third party. 
There was no finding that the decree-holder’s ap- 
plication was other than hona fide. The decision 
cannot be taken to be an exposition of the whole 
law on the subject. It is a decision on ite own 
facte. ^ _ 

[13] Mr. L. K. Jha for the petitioners 
contended that sale of mortgage property 
Court is not made by way of a decree for its 
satisfaction but of enforcement of mortgage 
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oontraot and, as such, it is beyond the oompe^ 
tenoe of the Court to hold a sale against the 
wishes of the mortgagee. This proposition, even 
y correct, is quite foreign to the point at issue, 
namely, who will control the process of the 
Court in the matter of an execution sale in a 
mortgage-decree — the Court or the decree-holders. 
Reliance is placed in support of the contention 
on the case in 46 AliL. 489.^ The question that 
came up for decision in that case was whether 
the proviso to S. 60, Civil P. C., applied to sale 
in execution of mortgage-decree. The determina- 
tion of the question, acceding to their Lordships 
who decided the case, turned upon the meaning 
of the words “not liable to such attachment or 
sale*' in the proviso as compared with the words 
"liable to attachment and sale" occurring in the 
main section. Walsh J. expressing the majority 
view held “such attachment or sale" in the pro- 
viso must mean the same thing as “attachment 
and sale” as used in the section, the word "such" 
taking away the distributive force of “or." In this 
view it was held that as no attachment is neces- 
sary in the case of a mortgage-decree, the proviso 
does not apply to such sales. By way of finding 
out if there could be any justification for such 
distinction Walsh J. said sales in mortgage oases 
owed their origin to contract of parties while in 
case of money-decrees the source was order of the 
Court. While so holding Walsh J. said : 

“This is not to say that the procednre is not, after 
decree, for the execution side. Any question which may 
arise relates to the satisfaction of the decree and is, 
therefore, within S. 47.” 

The question that is before us relates to proce- 
dure rather than to the origin of the title passed 
by such sale. The ruling is no authority for the 
proposition that the Court derives its power and 
jurisdiction to sell from the contract as between 
the parties, and that the decree-holder is in control 
of the proceedings and not the Court. Walsh J. 
made it clear in the passage already quoted that 
the distinction in the ori^n of the two kinds of. 
sales did not affect the nature and character of 
the proceedings set on foot for carrying them out. 
The ruling cited does not help the petitioners* 
case to any extent whatsoever. 

[18] In this view of the matter, the difference 
between a sale in execution of a mortgage-decree 
and a sale in execution of a money, decree in re- 
lation to a question of limitation, as pointed out 
by Chatterji J. in 22 P. L. T. 289,^ at pp. 264-65, is 
of no relevance. 

[14] In short, the position is that the decree- 
holder cannot have an absolute and unrestricted 
right of withdrawing an execution case without 
leave of the Court. 

[ 1 $] In the result, we are of opinion that the 
order p^sed by the executing Court refusing to 


dismiss the execution case does not suffer from 
lack of jurisdiction nor is it vitiated by any il- 
legality or irregularity in assumption or exercise 
of jurisdiction. The civil revision must be dis- 
missed with costs. 

[16] In consideration of what we have said 
before, we answer the questions referred to us in' 
the following manner : Question No. 1 is divisible’ 
into two parts. One part is whether the decree- 
holder has the absolute right of withdrawal with- 
out leave of Court and the answer to this will be 
in the negative. The answer to the other part, 
namely, whether he has such right with leave of 
the Court will be in the aflarmative. Question No. 2 
— Yes, he has such a right but subject to the 
orders, if any, passed by the Court in the previ-| 
ous proceeding at the time of dismissal or with- 
drawal, as the case may be. Question no. 3 — The 
decree-holder will have no such right to withdraw 
the execution case after commencement of the sale 
except under orders of Court. Question No. 4 — 
Answer to this question will be in the negative. 

S.C. Revision dismissed. 
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Boyini Kanganna — De fendant — Appellant 
V. Pedini Ramlingam Subudhi — Plaintiff — 
Respondent. 

Appeal No. 128 of 1942, Decided on 13*9*1946, from 
appellate decree of Dist. Judge, Berbampore, D/- 3-3- 
1942. 

Civil P. C. (1908), S. 80 — Suit against private in- 
dividual and public officer — Notice under S. 80 
not served — Effect. 

Where a suit is brought against a private individual 
and a publio officer but no notice nndcr S. 80 is served 
on the publio officer, the test, as regards the question 
whether failure of notice on the publio officer would 
involve the dismissal of the suit in its entirety, is to 
see whether the suit would be maintainable as against 
the private individual without impleading the official 
and in such a case the official can be struck out and 
the suit can be allowed to proceed against the private 
individual: Case law discussed ; 25 A. I. B. 1938 Fat. 
127, Not foil. , [Paras 6 and 11] 

Annotation..— (’44-Com.) C. P. G.,S. 60, Note 2, P(. 7. 

Cases referred : — 

1. (’88) 25 A. I. R. 1938 Pat. 127 : 174 I. C. 358. 

2. (*41) 28 A. I. B. 1941 Pat. 461 : 194 1. C. 263. 

3. (’07) 29 All. 825. 

4. (’81) 58 Cal. 850 ; 18 A. I. R. 1931 Cal. 503 : 182 
I. C. 634. 

5. (’27) 64 I. A. 838 : 14 A. I. R. 1927 P. C. 176 : 61 
Bom. 725 : 104 I. C. 257 (P. 0.). 

6. (’31) 18 A. I. R. 1931 Mad. 175 : 54 Mad. 416 : 129 
I. 0. 466. 

7. (’36) 23 A. I. R. 1936 Pat. 339 : 16 Pat. 363 : 161 
I. O. 690. 

8. (’39) 26 A. I. R. 1939 Pat. 32 : 177 I. 0. 709. 

P,V. B. Bao — for Appellant. 

P. C. Chatterji — for Respondent. 

Judgment. — This second appeal is by defen- 
dant 1 in an action for damages for malicious 
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prosecution. The api)ellant is a private indivi- 
dual, but there was also a defendant 2 impleaded 
who was the village Mimsif and as such a “public 
officer" within the meaning of S. 80, Civil P. C. 
It was not alleged that any notice under S. 80 
had been served upon defendant 2 , nor did the 
plaint contain the required averment. 

[ 2 ] The case stated in the plaint was that 
defendant i was a mere tool in the hands of 
defendant 2, the village Munsif, who was an 
enemy of the plaintifif, and that both the defen- 
dants actuated by malice concocted a false story 
and submitted a false report to the police and 
the Magistrate of the commission of a criminal 
offence by the plaintiff for which he was put on 
trial and acquitted. 

[3] The findings, however, which have been 
arrived at by both the Courts of fact are that 
the proceedings against the plaintiff were in- 
stituted maliciously and without any reasonable 
and probable cause by defendant l alone who 
made a false report to defendant 2 , and the latter 
did not act beyond what he was authorised to 
do under the law. 

[ 4 ] On these findings the Munsif dismissed 
the suit in its entirety on the ground that the 
failure of notice under S. 80 on defendant 2 
necessarily involved the dismissal of the whole 
suit. 

[5] The learned District Judge on appeal 
observed : 

“It is true that if the causes of action against both 
the defendants are inseparable, the claim against defen- 
dant 1 would not be maintainable when notice was not 
served on defendant 2 under S. 60,” 

but it had been found that the real cause of 
action was against defendant 1 and there was no 
cause of action against defendant 2, and, there- 
fore, he thought that, while the suit was bad as 
against defendant 2 , it was not bad against the 
first. Accordingly he gave a decree against the 
appellant for Bs. 1000 , half for the expenses in- 
curred in the criminal case and half for ^dily 
and mental suffering and loss of reputation. 

Col The question which has been raised in 
second appeal is whether the Munsif’s view or 
the District Judge's view was correct. I may say 
at once that in my opinion, the District Judge 
took the correct view, I think the test in. cases 
of this kind is whether the suilT would be main- 
tainable as against the private individual, without 
impleading the official, and in such case I see no 
reason why the official should not he struck out 
and the suit be' allowed to proceed against the 
private individual in the case of whom no notice 
under s. 80 was at all necessary. For the appel- 
lant reliance is placed, in particular, on two 
deoieions of Bowland J. sitting singly. The first 
is Baldeo Praaad v. Sukhi Singh (a. l. b. 1938 


pat. 127)' and the second is Noor Mohammad v. 
Abdul Fateh (A. i. R. 1941 Pat. 461).® The view 
of Bowland J. is shortly stated in the latter case 
as follows : 

“The question then arises whether the bar of S. 80 
applies to the suit as a whole or only to the claim for 
relief against these two defendants (the ofQcials). The 
operative portion of S. 80 is *no suit shall be instituted 
against etc.’ and the consequence of instituting a suit 
in face of a statatory prohibition is that under O. 7, 

R. 11, Civil F. C., the plaint should bo rejected. It has 
been held in the Allahabad High Court in Baghubans 
Puri V. Jyotis Stvarupa (29 All. 825)5 that a Court 
cannot reject a plaint in part. It has also been held 
in the Calcutta High Coui^n Jagadish Chandra v. 
Debendra Prasad (58 Cal. ^0)^ that tbo proper coarse 
in a case like the present is to reject the plaint. The 
Privy Council decision in Bhagchand Dagadusa v. 
Secretary of State (54 I. A. 338)5 makes it quite clear 
that the requirements of S. 80 cannot be evaded or 
explained away and that a suit instituted in contraven- 
tion of S. 80 is nnsustainable in limine.'’ 

No doubt, in Raghubans Puri v. Jyotis Swa- 
rupa (29 alXj. 325)® it was held that a plaint 
cannot be rejected in part, but that was where 
the suit wa^ against a single defendant, and the 
decision is not necessarily applicable where there 
are two defendants and the cause of action is 
sei^arable. In the other case relied upon, Jaga^ 
dish Chandra v. Debendra Prasad (58 cal. 850)^ , 
it appears that the public officer was the prin- 
cipal defendant, and the question of whether a 
suit could in the circumstances proceed against 
non-officials does not seem to have been con- 
sidered. 

C7] In the Privy Council case it was merely 
laid down that the provisions of S. 80 must be 
strictly observed, and that the Bombay view to 
the contrary was wrong. As I read the judgment, 
their Lordships were careful to leave the parti- 
cular question, which we are now considering, 
open. According to the statement of fact the suit 
was against the Secretary of State, the Collector 
and the District Magistrate, all public officers. 
But, however that may be, as appears from the 
second last paragraph of the judgment, an attempt 
was made to distinguish between the effect of 

S. 80 in the case of the Secretary of State and 
in the case of the Collector, and to argue that 
even if it defeated the action as against the 
former it would fail to protect the latter. Their 
Lordships rejected this contention but on the 
ground that the suit had been throughout a joint 
proceeding for the purix>3e of getting a joint 
declaration that the Government Notification in 
question was bad as the foundation of everything 
subsequently done, and, in the oircumstances 
without the presence of the Secretary of State 
before the Court, the notification could not be 
assailed, and, if it stood as valid, the Collector's 
action could not be successhiUy impugned. Thus, 
they rejected the oontantion on the express 
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ground that the Secretary of State was a neces- 
sary party to the action to make it maintainable, 
and no other ground was mentioned. Moreover, 
in the next paragraph their Lordshix>s said, 
''Whatever may be the case between other par- 
ties, as against the respondents, they (the plain- 
tiffs) must fail.” 

[8] Reliance has also been placed on a single 
Judge Madras case, Venkata "Rangiah v. Secre- 
tary of StaU (A. I. B. 1931 Mad. 175).® Whether 
the view taken in that case be correct or not, it 
has, in my opinion, no bearing upon the ques- 
tion before us. It was a case where two persons 
jointly sued the official, and the notice was served 
by one, and not served by the other. In such 
'Oircumstanoes it was held that the plaint should 
be rejected as a whole. 

[9] There are two Patna oases, one of them a 
Division Bench case, where the course adopted 
seems to me inconsistent with the view taken 
by Rowland J. The first is Secretary of State 
V. Amamaih (A. i. B 1936 Pat. 339).^ That was 
a case where the suit had been brought against 
the Secretary of State and others, and the Secre- 
tary of State in appeal took the point that the 
notice under S. 80 had not been served. The 
order of the Bench was to expunge the Secretary 
of State from ibe action, and otherwise to 
•endorse the order of the District Judge remand- 
ing the case to be disposed of against the re- 
maining defendants on the merits. 

CIO) The other case is Registrar^ Co-operative^ 
Societies V. Ramkishun Mandar (a. i. r. 1939 
pat. 32)® where James J. sitting singly, on the 
appeal of the Registrar dismissed the suit as 
against him, but observed that the decree as 
■against the other defendants was not affected by 
the order. 

[U] In the present case I do not think it can 
•be oontendedv as Mr. Ghatterji for the respondent 
has sought to do, ^lat no notice under S. 80 was 
necessary, whether he was acting in good faith 
-or not, what the village MnTiflif did purported 
to be done in execution of his duty as such and 
it has been so found. But I can see no reason 
why the suit should not proceed in the absence 
of notice against the appellant, in whose case no 
notice was necessary. A suit against him alone, 
without impleading defendant 2, would have 
been fully maintainable, and no difficulties could 
arise by striking defendant 2 from the action. 
If we regard defendant 2 as having been struck 
off, there would be no defect in the plaint neces- 
sitating its rejection under O. 7, R. ll (d), Civil 
P. C. 

Cl2l It has further been argued for the appel- 
lant that the plaint sho'vra the acts of the defen- 
dants so intermingled as to make on those 
legations a decree against one alone impossible, 


the allegations being joint against each. I do not 
agree with this view on the plaint as it stands, 
but, in any event, upon the findings, os I have 
already indicated, there is no reason why there 
should not be a decree against the appellant 
alone in whose case alone there was found to be 
any real cause of action. 

[13] In my view the appeel fails, and it is 
accordingly dismissed with costs. 

D.H. Appeal dismissed. 
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Motamal Jethamal v. Coyyimissioner of 

Income-tax, Bihar and Orissa. 

Misc. Judicial Case No. 150 of 1945, Decided on 
20-12-1946. 

Income-tax Act (1922), S. 10 — Profits and gains 
of business — Loss of part of stock-in-trade due to 
accidental fire is allowable deduction as trading loss. 

Tlio loss of part of the stock-in-trade due to fire la 
allowable as a trading loss on ordinary principles of 
commercial accountancy irrespective of the fact whether 
any part of it is insured or any sum is received from 
the Insurance Company, if it is insured. The Income- 
tax Department cannot bo allowed to treat the sum 
recovered from the Insurance people as if it were a turn 
over of the equivalent amount of the goods destroyed 
by fire and not to allow the deduction for the value of 
the goods destroyed by fire, otherwise the position is 
that on the one hand they treat the goods destroyed 
by fire as a turn over when the amount is received from 
the Insurance people but they do not treat this as a 
turn over when it comes to the deduction side: English 
case law discussed. [Para 12] 

Consequently, in computing the profits and gains of 
a business (dealing in grains, groceries, jute and cloth) 
under S. 10, a sum representing the value of the stock- 
in-trade of the assessee's business, destroyed by an 
accidental fire, is an allowable deduction as a trading 
loss. [Paras 1 & 16] 

Cases referred : — 

1. (1892) 3 Tax Cas 185:1892 A. C, 309:62 L. J. Q. B. 
41 : 67 L. T. 479 : 41 W. R. 270, Gresham Life 
Assurance Society v. Styles. 

2. (*31) 6 I. T. O. 363 : 18 A. I. R. 1931 P. 0. 165 ; 64 
Mad. 691 : 58 I. A. 239 : 132 I. C. 619 (P. C.), Pondi- 
cherry Railway Co. Ltd. v. Commr. of Income-tax, 
Madras. 

3. (1925) 12 Tax Cas813, Whimster & Co. v. Commr. 
of Inland Revenue, 

4. (1888) 2 Tax Caa 321 : 13 A. 0. 418 : 68 L. J. P. C. 

8 : 69 L. T. 481, Russell v. Town and County Bank. 

5. (1914) 6 Tax Cas. 899: 1915 A.O. 483:84 L. J. E. B. 
417 112 Ij. T. 651, Usher’s Wiltshire Brewery Ltd. 

V. Bruce. v 

6. (1924) 8 Tax Cas 725, Union Cold Storage Co. Ltd. \ 
v7 Jones. 

7. (1929) 14 Tax Cas. 364 : 1929 A. C. 381 : 98 
L. J. E. B. 363 : 140 L. T. 625, Gliksten A Son, Ltd. 

V. Green. 

8. (’30) 4 I. T. 0. 438 : 17 A. I. R, 1930 Mad. 808 : 53 
Mad. 904 : 127 I. O. 611 (F.B.), Bamaswami Chettiar 
V. Commr. of Income-tax. 

9. (1931) Id Tax Cas, 595, Bownson, Drew and 
Clydesdale, Ltd. r. Commrs. of Inland Avenue. 

10. (1906) 6 Tax Cas. 215 : 1906 A. C. 448, Strong 
Go. V. Woodifiold. 

8. K. ilasumdar ~ for Applicant. 

8, N. Dutt — for Beapondent. 
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Manohar Lall J. — This is a reference by 
the Appellate Tribunal under S. 66 (l), Income- 
tax Act, asking for the opinion of this Court on 
the question 

“■whether the aggregate sum of Rs. 24,506 representing 
the value of goods destroyed by fire, in the circumstances 
of the case, is allowable as a deduction in computing 
the profits and gains of the assessee business under 
S. 10, Income-tax Act.” 

[2] The facts are these. The assessee is a 
dealer in grains, jute, groceries and cloth. In the 
accounting year of the assessee which is 1997 
Sambat corresponding to 1940-41, a fire broke 
out in the vicinity of the assessee’s shop which 
ultimately spread out and affected his godown with 
the result that his goods worth Rs. 17,552, jute 
worth Rs. 6954 and currency notes worth Rs. 3228 
were destroyed. The assessee claimed a set-off 
against his income in the accounting year for 
these three sums as his business loss. The claim 
was disallowed by the Income-tax OflQcer on the 

ground that this was a capital loss in these words: 

“During the accounting year there waa an accidental 
fire in asaessee’s shop in which a good portion of bis 
stock-in-trade, fixed assets and cash, was burnt. Item (3) 
above (that is to say currency notes) is clearly a capital 
loss and is added back .... The assessee lost his stock- 
in-trade due to an accidental fire. This loss which is 
due to the shortages of C. S. lost in fire, is thus more a 
capital loss. These are, therefore, not incidental to 
business, and are added back.” 

[3] In api)eal, the assessee’s claim was rejected 
in these words : 

“The loss of stock-in-trade is a revenue loss only 
when it occurs by a cause usual in the course of business 
and is by its nature incidental to the carrying on of the 
business. The break-out of the fire was an unfortunate 
accident not attributable to any operations carried on 
during trade. The destruction of currency notes and 
goods was thus purely by reason of an unexpected acci- 
dent, and therefore the loss was a loss of capital not 
deductible from taxable profits." 

[4] In eecond appeal, the Appellate Tribunal 
rejected the claim in these words : 

“It must be conceded that the goods that were des- 
troyed by fire formed part of the assessee's stock- 
in-trade. But, in our view, such loss was not in the 
nature of a trading loss. It cannot be said to be any- 
thing arising out of, or connected with, the assessee’s 
trade or business. The loss to be incidental, must be 
such as, in the ordinary course and having due regard 
to the peculiar risks attendant upon the conduct of the 
business, is likely from time to time to occur. The loss 
due to fire may be remotely connected -with the trade, 
^ut in no sense can it be said to be incidental to the 
'trade itself.” 

C6] In making the reference to this Cburt the 
Appellate Tribunal points out that the claim for 
deduction of Es. 8228 representing the value of 
currency notes destroyed was not objected to 
before them in appeal. This question, therefore, 
does not arise for our consideration. The Appel- 
late Tribunal further observed that it must be 
conceded that the goods that were destroyed by 
fire fonned part of the assessee’s stock-in-trade, 
and therefcnre, the simple question for our deter- 


mination is whether the loss of a part of the 
stock-in-trade of the assessee due to accidental 
fire can be allowed as a trading loss. 

[6] Mr. Mazumdar on behalf of the assessee 
and the learned standing counsel on behalf of 
the Income-tax Department drew our attention 
to a number of Indian decisions, but none of 
these have a direct bearing on the question for 
our decision. The matter, therefore, has to be 
decided on general principles and with the aid 
of some English decisions and the practice in 
England. 

[7l It is necessary to bear in mind that the 
thing to be taxed is the amount of profits or 
gains of the trade or business and that the word 
profit should be understood in its natural and 
proper sense — in a sense which no commercial 
man would misunderstand — per Lord Chancellor 
Halsbury in (1892) 3 Tax cas. 186* approved by 
the Privy Council in 5 i. T. o. 863.* Lord Presi- 
dent Clyde in (1925) 12 Tax cas. 813* stated at 
page 823 : 

“In computiog the balance of profits and gains for 
the purposes of income-tax or for the purposes of excess 
profits duty, two general and fundamental common- 
places have always to be kept in mind. In the first 
place, the profits of any particular year or accounting 
period must be token to consist of the difference 
between the receipts from the trade or business during* 
such year or accounting period and the expenditure 
laid over to earn those receipts. In the second place, 
the account of profit and loss to be made up for tbe 
purpose of ascertaining that difference must be framed 
consistently with the ordinary principles of commercial 
aoconnting, so far as applicable, and in conformity 
with the rules of the Income-tax Act, or of that Act os 
modified by the provisions and schedules of the Acts 
regulating excess profits duty, as the cage may be. 
For example, the ordinary principles of commercial 
accounting require that in the profit and loss account 
of a merchant’s or manufacturer’s business the values- 
of tbe stock-in-trade at the beginning and at the end of 
the period covered by tbe account should be entered at 
cost or market price, whichever is the lower, although 
there is nothing about this in the taxing statutes.” 

Lord Herschell observed in (1888) 2 Tax cas. 
821 * that 

“the profit of the trade or business is thesarplus by 
which the receipts from the trade or business exceed 
the expenditure necessary for the purpose of earning 
those receipts . . . Unless and until you have ascer- 
tained that there is such a balance, nothing exists to 
which the name ‘profits’ can properly be applied.” 

In (1914) 6 Tax cas. 394,® Lord Parker ol^erved 
that where a deduction is proper and necessary 
to be made in order to ascertain the balance of 
profits and gains, it ought to be allowed provi- 
ded there is no prohibition against such azt 
allowance. 

[8] It is now well settled that in England a 
trader is allowed to deduct the amount i>aid for 
insurance effected on his goods or stock-in-trade. 

It is true that- in (1924) 8 cas. 726® Bowlatt J . 
refused to allow any deduction being made fox^ 
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fire insoranod premium and this view was up- 
held in the Court of Appeal. The Master of the 
Bolls (Pollock M. R.) observed at p. 741 : 

It may have been prudent that os owners they 
should keep the premises insured i but what they 
secured by it is not a further market for their busiuessi 
not an increased sale of their commoditiesi not an 
enlarged use of their services which they are prepared 
to Mnder; what they have secured is an indirect result 
perhaps useful to, but not directly necessary to their 
own trade/* 

But the better view is given in the House of 
Lords case in (1929) 14 Tax cas. 364 7 Lord Han- 
worth M.R. pointed out at p. 377 that insurance, 
whether against marine risks or fire risks, is a 
part of the ordinary duty of the trader in carry- 
ing on his business and that governed by ordi- 
nary business prudence, and mindful of the fact 
that untoward events take place both by land 
and by sea, the company take steps to insure an 
indemnity being paid to them whether they lose 
their stocks in transit to them by perils of the 
sea, or whether they lose it in situ on land by 
the perils and misfortune of fire. At the top of 
p. 878 he states that it was agreed that the pre- 
miums which were paid for insurance, whether 
for marine or for fire, were proper subjects for 
deduction in the ordinary trade account. Sar- 
gant L. J. pointed out at p. 380 that “fire is an 
event which has to be taken into account as an 
ordinary risk of a company” which was doing 
large business in timber. 

[9l This commercial view has now been 
adopted by the Indian Legislature in S. 10 ( 2 ) 
(iv) winch directs that the profits and gains of 
the busmess shall be computed after making a 
deduction in respect of insurance against risk of 
damage or destruction of buildings, machinery, 
pl&nt| stocks Or stores used for the purposes of 
the business. 

What then is the practice with regard to 
the deduction of the value of that portion of the 
stook-m-trade of a trader which has been des- 
troyed by fire? The Hnglish practice is stated 
m Sander’s Income-tax, Edn. 8, at p, go3 : 

‘‘Loss of stock through fire is deductible In so far as 
it IB not recovered by insurance, but loss of bulldine 
does not form an admissible deduct ion/* 

I was unable to get this book in our library, 
and I am quoting this from the judgment of 
Ananthakrishna Aiyar J. in 3 L T. O. 438 ,® 

Cll] In Qlilcsten*s case, (1929) 14 Tax Cas. 364’' 
referred to above, the trading account of the 
assessee is printed at pp. 873 and 874 . This account 
IS m the normal form. It starts with the stock- 
in-trade in hand at the beginning of the year on 
the left hand side, then the amount of the pur- 
chases and freight etc., then there is the item of 
£3000 for insurance and then the total is made 
up. On the right hand side, the amount of sales 
and the actual stock-in-trade which was left at 


the end of the year is shown, and then the stock- 
in-trade destroyed by fire is also valued at the cost 
price. In the year in question the assessee had 
recovered from the Insurance Company a larger 
sum than the value of the timber destroyed as 
stated by them on the right hand side but they 
did not bring it on the left hand side in the 
trading account as a receipt. It was argued on 
their behalf that as they did not deal in fires 
the sums received from the company should be 
treated not as having provided money to take 
the place of the goods destroyed by fire but as 
having prevented the fire. But this argument 
was overruled both by Rowlatt J. and by the 
Master of the Rolls and by the House of Lords. 
But it is important to observe that no objection 
was taken that the assessee was not entitled to 
show on the right hand side the value of the 
timber destroyed by fire. The Master of the 
Rolls who examined the trading account ob- 
served at p. 377 that the expenses, whether the 
freight for bringing fresh stock-in-trade to the 
premises of the company, the insurance for 
insuring the transit of the timber from overseas, 
are all items which must be found in the trading 
account as part of the ordinary business of the 
trader and also observed at p. 378 that no deduc- 
tion could be made where there has been a loss 
in respect of any sum recoverable under an 
insurance or contract of indemnity, and proceeds- 

"It appears to me to mean this, tliat if you have got 
a loss of, say £100,000 and, let us say £75,000 is replace- 
able or recoverable under a contract of indemnity then 
to the extent of that £75,000 you are not to make any 
dedaetion as if it were a loss, because instead of its 
being a loss the sum is replaceable or recoverable under 
a contract of indemnity.” 

It will be noted that the Master of the Rolls 
does not say that the balance of £25,000 will not 
be deducted. In the House of Lords their Lord- 
ships observed that the result of the 6re was that 
they got rid of so much timber and got the in- 
surance money at that figure and the assessee 
was precisely in the same position as if they got 
rid of it by giving it tp a customer and it was 
treated as a turn over in the ordinary course of 
their business. Supxx)smg the timber hod been 
sold to a customer and he had failed to make 
any payment at all and the amount due from' 
the customer had been lost or bad become 
irrecoverable, it cannot be seriously argued that 
such a loss would not have been a trading loss. 

[12) In my opinion, therefore, the loss of a 
stock-in-trade due to fire is allowable as a trading 
loss on ordinary principles of commercial ac- 
countancy irrespective of the fact whether any 
part of it is insured or any sum is received from 
the Insurance Company, if it is insured. The 
Income-tax Department cannot be allowed to 
treat the sum recovered from the Insurance 
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people as if it were a turn over of tbe equivalent 
amount of the goods destroyed by fire and not 
to allow the deduction for the value of the goods 
destroyed by fire, otherwise the position is that 
on the one hand they treat the goods destroyed 
by fire as a turn over when the amount is re- 
ceived from the Insurance people but they do 
not treat this as a turn over when it comes to 
tbe deduction side. The only other case which 
I have been able to discover is the case in (1931) 
1C Tax Cas. 595® in which the assesses was held 
taxable for the amount which they received in 
respect of loss by fire and marine casualties in 
1918 from the underwriters although the goods 
had not been insured. Rowlatt J. refused to 
treat this as a mere charity or a gift and held 
that on the assesseo's own accounts this must be 
treated as a trading receipt which was paid to 
them by the underwriters for the loss incurred 
by the assesses. 

[13] I have stated that there is a clear finding 
in this case that the goods that were destroyed 
by fire formed part of the assessee’s stock-in- 
trade. Therefore, in my opinion, the assessee is 
entitled to claim a deduction for the price of 
these goods as a trading loss. 

[14] The Appellate Tribunal relied upon tbe 
observations of Lord Chancellor in the leading 
case in (191C) 5 Tax cas. 215^® that the loss by the 
assessee was not sustained by him in his character 
as a trader nor was it in tbe course of tbe carry- 
ing on the business. I am wholly unable to agree 
with this view for the reasons stated above. 

[15] The cases relied upon by the learned 
Standing Counsel were oases where either a 
theft or dacoity occurred in the premises of the 
assessee or where a certain sum which the 
assessee was sending to the bank was stolen in 
the course of the transit or where a shortage of 
cash was found in the till or where certain em- 
bezzlements were made by a goraasta. The pre- 
sent case is entirely different and, therefore, I 
£nd it unnecessary to consider those cases. 

[IG] Tbe answer to the question submitted to 
tus is in the affirmative. The assessee is entitled 
|to the costs of this Court. I would assess the 
hearing fee at Rs. 250. The assessee is also enti- 
tled to a return of a sum of rs. 100 which he 
deposited with tbe Appellate Tribimal as fees for 
the reference to this Court. 

[7] Meredith J. — I agree that the question 
must be answered in the affirmative. To my 
mind, whether fire is a risk incidental to a busi- 
ness must to some extent depend on the nature 
of the business ; but I have no doubt that fire is 
a risk incidental to any business dealing in in- 
flammable materials and I think, grain is suffi- 
ciently inflammable to justify the view that it is 
a risk incidental to a grain business-. Gases are 


not unknown where grain heats up especially in 
the holds of ships, and catches fire by spontaneous 
combustion. Insurance against fire would, there- 
fore. be an entirely reasonable and wise act on 
the part of the keeper of a grain godown. The 
Income-tax Act allows deduction in the profit 
and loss account of a sum spent in insurance 
premium. This can only be on the view that 
insurance is a justifiable expenditure, and the 
expenditure can only be justifiable, if it is to 
guard against a risk incidental to the business. 
The fact, therefore, that the law allows the insu- 
ranee premia to be deducted, to my mind, carries 
the inevitable consequence that loss of stock 
by fire can also be deducted, and this view 
is confirmed by the fact that if the Insurance 
Company pays the claim the sum received must 
be shown on the profit side. It would be against 
all principle to force a man in his profit and 
loss account to show the compensation paid on 
the one side as a profit, without showing the 
value of the stock destroyed on the other side as 
a loss. There is no question of its being a capital 
loss in the case of stock in trade, though that 
might be so in the case of a building destroyed 
by fire. 

[I8l Tbe Tribunal seems to have been obsessed 
by the fact which it emphasised, that the fire was 
“unexpected” and “accidental.” In one sense, no 
doubt, it is so, but in another sense it is not. 
From the long term view which a sensible busi- 
nessman must take the risk of fire can be 
worked out year over year upon the average, so 
that from this point of view there is nothing 
unexpected about it. In determining the rates 
which they must charge for insurance an Insu- 
rance Company must work out very exactly the 
risk of fires upon the average. There is nothing 
unexpected or accidental from their point of 
view, and neither can there be from the point of 
view of the big business man in working out 
what he must allow on the average for 1<W3 by 
fire in his business. That, in my opinion, should 
also be the point of view of the Income-tax 
authorities in determining whether fire is an in- 
cidental risk in any business. On the long view 
certain losses by fire, to be properly covered by 
insurance, far from being unexpected or acci- 
dental are inevitable. The Tribunal, therefore, 
has applied the wrong criterion. 

K.s. Answer in the affirmative. 
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In order to detemine whether the joint trial of the 
ftooosed persons is bad on account of misjoinder of per- 
sona and charges, the Court should not look t> wbat is 
ultimately found to have bean the facts but what were 
the accusations when the accused persons were put on 
trial : 25 A.I.R 1938 P. O. 130. on. [Para 6] 
In determining the accusations the Magistrate ought 
to apply his judicial mind to the facts before him both 
as they are stated in the earlier and later stages of the 
prosecution. The Magistrates will exercise their discre- 
tion fairly and honestly, and in case of their failure, 
their decisions are liable to revision by their superior 
Courts. The High Court must be vigilant and resolute 
to see that the accused are not prejudiced or embarrass- 
ed by an improper joinder of parties or of persons ac- 
cused. When at the framing of the charges the ac- 
cusations have been varied in material part’culars from 
stage to stage, it is not beyond the power of either the 
Magistrate having had to frame the charge or of the 
Court of revision or appeal to reject that part of 
accusation which seems to be an afterthought. 


[Para 9] 

Annotation: (’46-Com.) Cr. P. C., S. 239. N. 6 Pt. 12. 

(b) Criminal P. C. (1898). S. 239 (d) — “Same 
transaction” — Requisites. 

Whether the offences are committed in course of the 
same transaction is to be judged from a common sense 
point of view. Uniformity of time or place are not 
sufficient to make one transaction of the acts committed 
then and there. There must be accomplishment of a 
certain object or performance of a certain act in view. 
In order that the different acts will make up one 
transaction, it mu9t be inherent in them that from the 
very beginning of the earliest act or the first act, the 
other acts should either be in contemplation, or should 
from the very nature of the transaction in view form 
the TOmponent parts of one whole. Continuity of ac- 
tion is not intended in the sense that one act must im- 
mediately follow the other without any other connec- 
tion. Continuity refers not to the time so much as 
to the intimate connection between the acts. Case law 
rejerred. [Paras 11 and 14] 

Annotation : ('46-Com) Cr. P. C., S. 239 N. 6. 

Cases referred : — 

1. (’88) 65 I. A. 168 : (1938) 1 M. L. J. 647 : 25 A.I.R. 

2 Cal. 295 : 32 S.U.R. 
476: 174 I.C. 1 (P.C.), Babulal Chaukhani v. Emperor. 
~Z, r06) 30 Bom. 49, Emperor v. Datto Hanmant. 

3. (’29) 63 Bom. 344 ; 16 A.I.R. 1929 Bom. 128 : 116 

leOe 248: 80 Or, L. J. 588, Gopal Baghuoath v* Etn* 
peror, 

^^5 • 8® Ur. Ij. j. 698, Akhil Bandhu Ray 

V. Emperor. 

S. (’85) 22 A.I.R. 1936 Cal. 312: 62 Cal. 608 : 166 I.O. 
^2, Kashiram Jhunjhunwalla v. Hurdat Ral Gopal 
Rai. ^ 

«. (’86) 60 Bom. 148 : 28 A.I.R. 1936 Bom. 154 : 162 
I.O. 899: 87 Or. L. J. 688, SapurjL Sorabji v. Emperor. 
7. (’42) 29 A. I. R. 1942 Bom. 121 : 200 I.C. 261 : 48 
*» (®‘-B*)i Emperor v. Mahadeo Tatya. 

A.I.R. 1935 Nag. 141 : 31 N.L.R. 380 : 150 
o ®® Bhairosing v. Emperor. 

wH«® 52 : 130 I.O. 269 : 32 Cr. 

L, J. 478, Gaueah Frosad v. Emperor. 

^2* V ^® A Pat. 102 ; 130 LC. 796 : 32 

Cr. Li. j. 611, Abdur Rahim v. Emperor. 

D, Sahu — for Petitioners. 

Advocate-General — for the Crown. 

Order — This rule was iaaued on the District 
Magistrate of Cuttack to show cause why the 
•conviction of the petitioners should not be set 
aside. The petitioner, Yusuf Khan, has been 


convicted under S. 323, Penal Code, and the peti. 
tioner, Budhu Khan, under s. 379, Penal Codo. 
while both have been sentenced to rigorous im- 
prisonment for two months each by the Sessions 
Judge of Cuttack in appeal on modifying their 
conviction under s. 394, Penal Code, by the 
Sub-divisional Magistrate, Kendrapara, for which 
they had been sentenced each to rigorous im- 
prisonment for six months each and to a fine of 
Rs. 150 and Rs. loO respectively. 

[2] The learned lower appellate Court in in- 
terfering with the finding of.the trial Court held 
that the assault committed by the petitioner 
Yusuf was not for the end of commission of 
theft, and, therefore, their offences did not fall 
under S. 894, Penal Code. They were, therefore, 
acquitted by him of this offence. The ultimate 
finding at which be arrived was : 

‘ The two appellants might have remained waiting at 
fhe place for the complainant to pass along the road. 
They appeared when they saw the complainant ap- 
proaching towards them. The appellant Yusuf started 
the quarreland assaulted the complainant. Up to this 
stage the common object of the appellants might be the 
same or similar, but when the other appellant Budhu 
tound that Yusuf wasableto overp^werthe complainant, 
Budhu ran away with the bundle and Yusuf followed 
him when he found that other travellers had come to 
or were approaching towards the spot.” 

[3] On this finding ho convicted each of the 
l^etitioners for the speciBc offence committed by 
him by the specific act that he did. 

[4] The trial Court’s finding that the two 
acted in concert for voluntarily causing hurt for 
the end of committing robbery w’as dislodged. 
In these circumstances, it is argued by Mr. Sahu 
for the petitioners that as the acts amounting to 
offences committed by the accused persons were 
distinct and unconnected, they cannot be tried 
jointly. The learned Advocate-General in his 
reply to this argument invited attention to 
S. 239 (d), Criminal P. C., and contends that 
the act of assault by Yusuf and the act of theft 
by Budhu were committed in the course of the 
same transaction. The point to be determined, 
therefore, is whether the two acts together cons- 
tituted one transaction committed, as they are, 
under circumstances of this case. 

[ 5 ] The learned Advocate-General says that 
in order to determine whether the joint trial of 
the petitioilers is bad on account of misjoinder 
of persons and charges, the Court should not 
look to what is ultimately found to have been 
the facts but what were the accusations when 
the accused persons were put on trial. The] 
authority relied upon is the case in 65 i. A. I68 : 
1936-1 M. L. J. 647.* Their Lordships expressed 
themselves in the following terms : 

“Their Lordshipg are of opinion that the view adopted 
in India is aorrect, as the High Court have held in the 
present ease. The clause deals with three matters, ac- 
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CQsation, charge, trial. It says nothing about verdict. 
The condition is expressed in the words ‘persons accused 
of different ofiences, etc.’ It does not say ‘rightly accused’ 
or ‘accused and convicted.' It is on the basis of what ap- 
pears on the face of the accusat’on that the Court may 
proceed to charge and try. The accusation is neces- 
sarily anterior to the cserc'se of the discretion to charge 
and try. These are stages subsequent to the accusation. 
This view is strengthened by reference to S. 2o4 which 
Ehrtes the duty of the Magistrate in warrant cases, such 
as the cases in question here. The duty so stated is 
that the Magistrate, when evidence has been taken, 
or at any previous stage of the case, if of opinion that 
there is ground for presuming that the accused has 
committed an offence triable under Ch .21 which he is 
competent to try and which in his opinion could be ade- 
quately punished by him, should frame in writing a 
charge against the accused. Similarly, in the case of 
trials in the High Court or Courts of Session, charges 
will be framed on the accusation. It is true that the 
opinion of the Magistrate may be wrong in law as to 
there being a same transaction, or the evidence which 
led him totbinkprima /acio that this condition existed, 
may be insufficient or may eventually be falsified. It 
would result in any such events that the prosecution is 
enabled at the trial to join separate offences contrary 
to the terms of Ss. 234 and 235. And it has been 
affirmed that improper advantage is taken of S. 239 (d) 
so as to bring into one proceeding a great number of 
accused and a great multiplicity of offences, with serious 
hardship and injustice to the accused. If that were 
indeed the result of the section, as the High Court 
seem to be apprehensive it might bo, it would be much 
to be regretted and might well be a ground for an 
amendment of the section by the Legislature if such 
practice prevailed notwithstanding the warning of the 
High Court and their determination to see that accused 
are not being unfairly dealt with and to prevent any 
procednre by whioh cases which should be compara- 
tively short and simple become unwieldily complicated 
and lengthy. But even so that can bo no ground why the 
Court should misconstrue the section. Indeed it is diffi- 
cult to think that such apprehensions are justified. It 
must be hoped, and indeed assumed, that Magistrates 
will exercise their discret'ou fairly and honsstly. Such 
is the implied condition of the exercise of every dis- 
cretionary power. If they do not, or If they go wrong 
in fact or in law, then the accused has prima facie a 
right of recourse to the Superior Courts by way of 
appeal or revision.” 

[6] In this connexion their Eordships quoted 
with approval the following passage from the 
judgment of Batty J. : 30 Bom. 49.^ The state- 
ment reads : 

“Section 239 admits of joint trial when more persons 
than one are accused of different offences committed 
in the same transaction. It suffices for the purpose of 
justifying a joint trial that the accusation alleges the 
offences committed by each accused to have been 
committed in the same transaction.*’ 

[74 They also referred to another passage 
from the judgment of Baker J. in 63 Bom. 844 .® 
The statement is : 

“So long as the accusation against all the accused 
persons is that they carried ont a single scheme by 
successive acts, the necessary ingredients of a charge 
regarding the one transaction would be fulBlIed, and 
the fact that the conspiracy was not established, woold 
not vitiate the trial as regards those acts for which the 
evidenoo was sufficient for proof.” 

Csl Tho stage, therefore, at whioh it has to be 


decided whether the accused persons should be 
tried jointly or severally is the stage of accusa- 
tion. The learned Advocate-General has cited 
the case in A. i. R. 1938 Cal. 258* in which it has 
been held that the stage of accusation is the 
stage when the Public Prosecutor opened the 
case. In this case the question arises whether for 
accusation one should depend upon the first 
information report or statement of the case in the 
charge-sheet submitted by the police or the evi- 
dence adduced in Court and recorded before the 
charge is framed. If the two differ materially so 
much so that if reliance is placed upon one, 
the joint trial would be bad, while relying upon 
the other, it would be good, whioh of the two is 
to be preferred for reliance at the relevant stage. 
In the present case the first information report 
and the statement of the prosecution case in the 
charge-sheet are to the effect that petitioner 1 
was trying to purchase a piece of land which 
was ultimately purchased by the complainant. 
He, therefore, bore a grudge against him and bad 
threatened him. While he (complainant) was going 
on a bike from his shop with a bundle contain- 
ing a cash of Rs. 230 and his pucca account 
books, the petitioners were found coming from 
an opposite direction one following the other and 
of them Yusuf started a quarrel and assaulted the 
complainant first with a log of wood and later 
when he fell down from his bike as a resolt of 
the assault, he got upon him and began assaulting 
him. At this time, finding the complainant com- 
pletely in the grip of petitioner 1, petitioner 2 , 
Budhu, removed the bundle containing money 
and accounts and fled away. Petitioner 1 find- 
ing some persons approaching towards the spot, 
left the complainant alone and followed Bndhu. In 
the evidence the case was presented in a mate- 
rially different shape, namely, that the two 
petitioners wanted to purchase the land and on 
their failure, both of them bore a grudge to 
molest the complainant. In fulfilment of their 
common object or intention, they lay in ambush 
behind a bamboo-bush at a time when the com- 
plainant was expected to pass by it, and when he 
went past the bush, they came out, assaulted the 
complainant and snatched away the bundle. If the 
latter version be accepted for the purpose of de- 
ciding whether the two persons should be tried 
together, or, in other words, whether the offence 
of assault by one or offence of theft by another 
was committed in the same transaction, there 
should remain no doubt that the Magistrate 
quite right in trying the petitioners jointly " 
the former is taken to be the form of accusation, 
it would be difficult to hold that the offences 
were committed in the same transaction. 

[93 The learned Advocate-General contends 
that it is the latter which should determine the 
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form of accusation for the purpose of determin- 
ing whether the joint trial was good or bad. I 
cannot accede to this contention os a statement 
of on absolute rule. I should say on the impres- 
Sion that I have formed on reading the judgment 
of their liOrdships of the Judicial Committee, 
that in such state of circumstances the Magistrate 
|ought to apply his judicial mind to the facts 
before him both as they are stated in the earlier 
and later stages of the prosecution. Their Lord- 
ships have also expressed in no mistakable terms 
that the harmful consequences likely to flow from 
improper advantage being taken of S. 239 (d) so 
as to bring into one proceeding a great number 
of accused and multiplicity of offences with 
serious hardship and injustice to the accused can 
be avoided by / the High Courts or any other 
superior Court exercising the powers of appeal 
or revision to rectify wherever the Magistrates 
or trial Courts go wrong in fact or in law. Their 
Lordships make it clear that the Magistrates 
will exercise their discretion fairly and honestly, 
and in case of their failure, their decisions are 
liable to revision by their superior Courts. The 
High Court must be vigilant and resolute to see 
that the accused are not prejudiced or embarras- 
jsed by an improper joinder of parties or of per- 
[sons accused. Their Lordships no doubt have 
ruled out as untenable the contention that the 
legality of the trial has to be judged by the 
ultimate verdict on the facts forming the accu- 
sation; but their Lordships have never meant it 
to be laid down that when at the framing of the 
charges the accusations have been varied in 
material particulars from stage to stage, it is 
beyond the power of either the Magistrate having 
had to frame the charge or of the Court of revi- 
sion or appeal to reject that part of the accusa- 
tion which seems to be an afterthought. In this 
oase I should say that in order to try the accused 
persons together on a charge under s. 894, Penal 
Code, the subsequent developments have been 
introduced into the accusation. I should, there- 
fore, hold that the legality or otherwise of the 
trial should be judged by what a Magistrate 
exercising his discretion fairly and honestly (to 
use the words of their Lordships of the Judicial 
Conunittee) should have done in this particular 
I should, therefore, judge it on the allega- 
tions contained either in the flrst information 
report or the brief statement of the case as it 
appeared after investigation by the police. There 
is no substantial variation between the two. The 
learned lower appellate Court also seems to have 
taken this view in acquitting the petitioners of 
the charges under s. 894, Penal Code, but the 
question of legality of trial of the petitioners 
together on charges of distinct offences committed 
by each of them separately was not agitated 


before him, and that is the only reason why the 
point has not been dealt with in bis judginont. 

[lol On the facts as alleged in the early stage 
of the prosecution, the trial can bo held legal on 
the only hypothesis that the offences by the 
accused persons were committed in course of the 
same transaction as provided in S. 239 (d), Cri- 
minal P. C. In order to judge whether it was in 
the course of the same transaction, I should 
here place before me what elements are there and 
what there are not. To start with, common pur- 
pose or common object shared by both the 
I)etitioner3 in commission of the offences is 
completely absent in the accusations. There is 
no allegation that there was any conspiracy 
between the petitioners to commit the offences. 
The only circumstance from which it is sought 
to bo implied that the two petitioners must have 
proceeded on a common mission consists in that 
the two came towards the complainant one follow- 
ing the other. The allegation that they came from 
behind a bamboo-bush is a subsequent introduc- 
tion. Apparently the place where the petitioners 
were found coming one following the other may 
be a place of their usual haunt. They might be 
coming in that direction either as mere com- 
panions without any illicit object shared by both 
or one might be coming independently of the 
other, it being purely a matter of accident that 
one was coming ahead and the other behind. 
The only elements on which the learned Advo- 
cate-General very strongly relies in order to spin 
out the sameness of the transaction are unity of 
time and place. 

[11] It has been decided, time and again thatj 
whether the offences are committed in course off 
the same transaction is to be judged froml 
common sense point of view and no decision can! 
be picked out, as it is not humanly possible in 
which it has been authoritatively Intended to be 
laid down as to what the elements are that will 
make out one transaction. Authorities are not 
wanting in which it has been held that uniformity 
of time or place are not sufficient to make one 
transaction of the acts committed then and there. 
.What I understand the section to mean is this, 
that there must be accomplishment of certain 
object or performance of certain act in view. In 
order that the different acts will make up one 
transaction, it must be inherent in them that 
from the very beginning of the earliest act or 
the first act, the other aot< should either be in 
contemplation, or should from the very nature 
of the transaction in view form the component 
parts of one whole. Judged from point of 
view, I hold that the assault by one and the 
theft by the other might have happened purely 
accidentally at the same time and place, but it 
is difficult to say, or to give a name to, what 
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the transaction was of which these two acts of 
offences formed component parts of a whole. In 
my judgment, therefore, the two offences were 
not committed in course of the same transaction. 

[ 12 ] Several authorities have been cited by 
the learned counsel on each side to prove or 
disprove that the acts were committed in the 
course of the same transaction. Kone of them 
will help the solution of the difficulty. Each of 
them is an authority on the facts of that parti- 
cular case. As they have been cited and discuss- 
ed at great length at the Bar, I should briefly 
notice them one after the other. The learned 
Advocate-General has relied on the following 
cases: A. i. B. 1935 Cal. 312,® 60 Bom. 148, 
A. I. R. 1942 Bom. 121 ’ and A. I. R. 1936 
Nag. 141.® In the first named case it was laid 
down: 

“The word traneacticn means a group of facts so 
connected togotber as to involve certain ideas, namely, 
unity, continuity and connection. In order to determine 
whether a group of facts constitutes one transaction it 
is necessary to ascertain whether they are so connected 
together as to constitute a whole which can be properly 
described as a transaction.” 

This lends great support to the view that I 
have taken. 

[13] In 60 Bom. 148® it has been said that: 

“The word ‘transaction’ is rather a vague term. It is 
not defined in the Criminal Procedure Code and no 
doubt it i^ advisedly left undefined. It is not intended 
to be interpreted in any artificial or technical sense. 
Common sense and ordinary, use of language must 
decide whether on the facts of a particular case, one is 
concerned with one transaction or several transactions. 
"Various tests have been laid down to decide whether 
difierent acts are part of the same transaction. They 
are: — (1) proximity of lime; (2) unity of place; (3) 
unity or community of purpose or design; and (4) con- 
tinuity of action. But the main test must be continuity 
of action.” 

[14] This decision is far less in support of 
the learned Advocate-General’s contention than 
that of what I have said before. Continuity of 
action, according to this decision is the main 
test. Continuity of action is not intended in the 
sense that one act must immediately follow the 
other without any other connection. Continuity 
refers not to the time so much as to the intimate 
connection between the acts. There is no contin- 
uity if after the completion of one act, there is 
nothing more to be done in order to make the 
thing done form one whole. If one act is com- 
plete by itself and has no connection with the 
other act which is done either simultaneously or 
immediately following the earlier one, it cannot 
be said that there is continuity of action. 

[ 15 ] A. I. B. 1942 Bom. 121^ has been relied 
upon in support of a contention that the test 
consists in whether the evidence to prove the 
different offences would be the same. On read- 
ing the case with core, 1 have not been able to 
accept this contention in the nude form in which 


it has been presented. In that case there was 
enough material on record to support that one 
was assisting the other in commission of the 
main offence of rape and the commission of 
theft was in that sense considered to be conti- 
nuous one. The theft there can be conceived to 
have been committed in course of the same 
design. That this was not intended to be an 
absolute rule will be clear from the fact that the 
evidence of theft could not be the same as that 
of rape except when they are taken to be a 
continuous action. This authority, therefore, does 
not go far to help. 

[16] A. I. R. 1935 wag. 141® at p. 144 in deciding 
whether the offences were committed in the 
course of the same transaction has kept in view 
the different acta being the component parts of 
one whole. In fact the learned Advocate- General 
cited this before me when I expressed this idea 
in course of arguments by way of supporting 
my view. I, in fact, thank him for his frankness. 

[17] A. I. R. 1931 pat. 52® indicates that there 
must be continuity of action and purpose. 

[18] Mr. Sabu has cited the case in A. I. R. 
1931 pat. 102*® by way of replying to the learn- 
ed Advocate-General’s contention that unity of 
time and place are the best tests, os this case 
most emphatically lays down that the mere fact 
that different offences were committed at the 
same time and place are not enough to make 
them parts of the same transaction or to have 
been committed in the course of the same trans- 
action. In this view I do not think that the 
authorities cited will convince me to change my 
view that the two offences committed by the 
two petitioners were not committed in the course 
of the same transaction. In my judgment the 
trial is bad on account of the misjoinder of per- 
sons accused. 

[ 19 J The only question that I have to deter- 
mine is whether the petitioners should be sub- 
jected to a retrial. Stripped off all embelisbments 
the offences committed are very simple and 
minor. Besides, the prosecution is guilty of 
improving upon the case as originally stated. 
The learned lower appellate Court has committ- 
ed an error of record in .saying that it was 
admitted by the defence that the prosecution 
witnesses were present at the occurrence. What 
was admitted was that the real occurrence of 
assault was on the field where the witnesses were 
present. The learned lower appellate Court does 
not feel confident about the prosecution casetb^t 
the complainant had Rs. 230 in his po ootfw op. 

I do not think it is likely that he (coropl^***” 
should carry his pucca accounts from his shop 
to his house. I do not feel confident that on the 
evidence as it is, a conviction is more-likely 
than not. 
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[203 Under tiie oironmstances, I "would give 
the petitioners the benefit of doubt and acquit 
tiiem forthwith without subjecting them to a 
retrial. They will be discharged from their bail 
bonds forthwith. 

Order accordingly. 

A. I. R. (38) 1948 Patna 127 [C. N. 48.] 

Sheaber and Sinha JJ. 

Atmahuru Rama Rao — Judgment-debtor 

Appellant v. Atmakuru Rajeswar Rao and 

others — Decree-holders — Respondents. 

. AppealNo.77 of 1945, Decided on 1*5-1947, from ori- 
ginal order of Snb-Judge, Berhampore, D/- 17-12-1945. 

CivU P. C. (1908), O. 34, Rr. 2, 4, 5 and 10 and 
O. 41, R. 35 — Costs in mortgage suits — General 
rule — Personal liability of judgment-debtor — Costs 
awarded in appellate decree. 

^ Bole 36 of O. 41 must be read as subject to the pro- 
visions of O. 34 which make specific provisions as to 
costs in a suit on a mortgage ; whereas R. 35 speaks of 
a decree in appeal generally. Hence, the general rule 
in a mortgage action is that costs incurred by the 
mortgagee form part of the mortgage decree unless 
there is a specific direction that the whole or part of 
those costs ^all be payable personally by some or other 
of the judgment-debtors. Though the words used in the 
decree of the appellate Court may lend themselves to 
the construction that the judgment-debtor was per- 
sonally liable ihe real meaning must be found in the 
judgment and decree as interpreted in accordance with 
the rules of O. 34. The Court most be deemed to have 
intended what the law enjoins it to do as a general rule 
and the party, which contends that a departure from 
the general rule was intended, must clearly establish its 
contention from the words used in the judgment and 
in the decree following thereunder ; 20 All. 523 (F. B.), 
Bel. on ; 3 A. I. R, 1916 Pat. 1, lasting. ; Case law 

d%8^sed. fPare 43 

« > Civil P. C., O. 34, B. 2, 

S‘ ih -f 2 and 3 ; O. 84, B. 4, N. 12, Pts. 1 to 3 ; 

^ C* N. 5, 

Pts. 1 to 3; O. 41, R. 85, N. 3. 

Cases referred : 

h J* 61 • 3 A. I. B. 1916 Pat. 1 : 38 

Matnkdhftri Singh v. Bamdas Singh. 

^Prasad Maqbul Fatima v. Lalta 

h 1023 All, 343 : 93 I. 0. 228, Wahid 
All V. Durga Shankar. 

4. ('31) 129 I. C. 554 : 18 A. I. R. 1931 All. 124, Lai 
Eannu Lai v. Bhagwandas. 

5. (’08» 85 Cal. 431, Baj Kumar Singh v. SheoKarayan. 
(’26) 12 A. I. R. 1925 Cal. 1135 : 93 I. C. 364. 

Bahadnr Singh v. Basiruddin Ahmmad. 

All. 4^ : 6 A. I. R. 1919 All. 297: 60 I. C. 
700, Amina Bibt v. Ramashankar Misra. 

^ AU. 89 ; 161 I. C. 294, Aziz 

Ahmad v. Riaz-ol Hasan. 

• ^3 A. I. R. 1928 All. 722 : 96 
I. u. 602, Het Bam v. Baja Dutt Prasad Singh. 

M. 8. Bah — lor Amellant. 

P. V. B. Bao — . for B^pondente. 

Sinha J. — This is an appeal from the deci- 
Sion of the learned Subordinate Judge of Berham- 
pore, dated 17-12-1946, dismissing the appellant’s 
objection nnder S. 47, Civil P. O. 

CS] The facts leading upto this appeal lie with- 


in a very narrow compass, and may shortly be 
stated as follows : A mortgage suit for sale was 
instituted by the plaintifif-respondents against 
the appellant and other members of his family 
on the basis of a mortgage bond executed by his 
father as representing the family. The suit was 
decreed, and a first appeal, being First Appeal 
No. 6 of 1940, was preferred by the appellant 
only, the other members of the family being im- 
pleaded as pro forina respondents. During the 
pendency of the said appeal, the decree was 
made final on 23-12-1940. That decree was put 
into execution in E. p. No. 16 of 1941. For certain 
reasons, not necessary to be stated here, the said 
execution was stayed. The first appeal was heard 
and decided by this Court on 1 - 5 - 1943 . This 
Court held that the decision of the trial Court 
that the mortgage bond was justified by legal 
necessity and was executed by the father when 
the family was in straitened circumstances justi- 
fying the alienation by the father was correct. In 
the result, the appeal was dismissed with costs. 
In the judgment of this Court, it is not stated 
that the costs of the appeal will bo paid by the 
appellant personally. A decree was drawn up in 
the present case, the relevant portion of which is 
in these terms : 

“It is ordered and decreed that this appeal bo and tho 
same is hereby dismissed with costs. 

And it is further ordered and decreed that the ap- 
pellant do pay to the respondents 1-4 the sum of rupees 
five hundred and thirty only as per details at foot being 
tho amount of costs incurred by the latter in this 
Court" 

[3] I have quoted the relevant portion of the 
decree in order to dispose of the argument ad- 
vanced in the Court below and in this Court on 
behalf of the decree-holders. It may also be 
stated that the mortgagee-decree-holders did 
not make any attempt to have a fresh final 
decree prepared after the decision of the first ap- 
peal by this Court as aforesaid. But the decree- 
. holders put the decree for costs prepared by this 
Court into execution in o. E. p. Suit No. 190 of 
1945 on the footing that this was a simple money 
decree for payment of coats amounting to Bs. 630. 
This execution was taken out against the appel- 
lant only. The appellant filed an objection to 
the execution of the decree on several grounds, 
of which it is necessary only to notice the second 
objection which is to the effect that costs in a 
mortgage suit cannot be realised personally from 
one of the judgment-debtors in the absence of a 
specific direction in the decree to that effect, in- 
asmuch aS' ordinarily costs in a mortgage suit 
must be realised from the sale of the mortgaged 
properties as a part of the mortgage decree. This 
objection was overruled by the learned Subordi- 
nate Judge on the ground that, in the circum- 
stances of this case; tiie decree of the High Court 
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must be taken as having been passed personally 
against the appellant unless there was a specific 
direction that it would form part of the decree 
on the mortgage dues as also on the ground that 
the decree of the High Court was passed after 
the final mortgage-decree had been drawn up in 
pursuance of the preliminary decree by the trial 
Court. Hence, the executing Court was of the 
opinion that the decree-holders had a double 
remedy available to them, namely, either to pro- 
ceed against the mortgaged property or against 
the appellant personally, and that the decree- 
holders were not restricted to their remedy 
against the mortgaged property only. The lower 
Court based its decision on the consideration 
that the ordinary rule is that an unsuccessful 
appellant must ordinarily pay the costs of the 
appeal, and that equity also demanded that the 
pei*son who appealed from the decree should only 
bear the burden of the costs decreed by the ap- 
pellate Court, especially in view of the fact that 
the appellant was the only defendant who pre- 
ferred the -appeal to the High Court, and got 
defeated in his attempt to get rid of the decree 
not only against himself but against his entire 
family. Hence this appeal. 

[4] Apart from authorities, the provisions of 
O. 34, Rr. 2, 4, 5 and 10, Civil P. C,, make it 
clear that, in a suit for foreclosure or sale, ordi- 
narily costs of the suit and other cost», charges 
and expenses since after the preliminary decree 
up to the time of actual payment shall be added 
to the mortgage money, that is to say, not only 
the mortgage debt, principal plus interest, but 
also all the costs incurred in enforcing the mort- 
gage shall form part of the mortgage decree rea- 
lisable by sale, in case of a simple mortgage, of 
the mortgaged properties. That this is one of the 
rights of the mortgagee is made clear by B. 10 
which provides for the exceptional oases in which 
the mortgagee may have deprived himself by his 
conduct of the benefit of those provisions. The 
personal remedy against the mortgagor is always 
available to the mortgagee provided that remedy 
is not barred by lapse of time. It is always open 
ito the mortgagee to give up his higher rights 
■under the mortgage, and to confine his claim to 
the personal remedy in respect of the mortgage 
■money and interest due thereon as also for costs. 
Hence, in ordinary circumstances, the Code has 
.provided the mortgagee with this additional ad- 
vantage that he can claim the benefits of a 
secured creditor not only in respect of the mort- 
gage debt but also in respect of costs incurred 
by him in enforcing the mortgage. But in the 
present case it appears, as was said at the Bar 
on behalf of the decree-holders, that the mort- 
gage property is not sufficient to discharge the 
.mortgage debt proper. It was also stated that 
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the personal remedy, in addition to the mort< 
gage rights which may be enforceable under R. 6 
of o. 34 of the Code, is not available, as the suit 
had been instituted beyond six years of the due 
date of payment. Hence, naturally the decree- 
holders are anxious to execute the decree for 
costs of the appellate Court not as a part of the 
mortgage decree but as a simple money decree. 
But this remedy, in my opinion, is not available 
to the decree-holders unless they get a direction 
from the Court by way of an exception to the 
general rule that costs in the suit, including 
costs at the appellate stage, will form part of the 
mortgage decree. In other words, unless the 
decree-holders get a specific direction from the 
Court that the decree for costs would be payable 
personally by all or some of the judgment- 
debtors, as the case may be, the ordinary rule 
must prevail and the costs realised only as a 
part of the mortgage decree. Learned counsel 
for the respondents invited our attention to 
B. 35 (s) of o. 41, Civil P. C. Rule 85 makes a 
general provision as to the date and contents of 
the decree, and sub-r. (3) specifically provides that 

'‘the decree shall also state the amount of costs inoar- 
red in the appeal, and hy whom, or out of what prO' 
perty, and In what proportions such costs and the costa 
in the suit are to be paid.” 

In my opinion, B. 85 must be read as subject toj 
the provisions of O. 84 of the Code which make; 
specific provisions as to costs in a suit on a' 
mortgage ; whereas B. 36 speaks of a decree in 
appeal generally. Hence, in my opinion, the 
general rule in a mortgage action is that costs 
incurred by the mortgagee form part of the 
mortgage decree unless there is a specific direo-| 
tion that the whole or a part of those costs shall 
be payable personally by some or other of the 
judgment-debtors. On the other band, the decree- 
holders* contention is that, imless there is a spe- 
cific provision that the decree for costs shall 
form part of the mortgage decree, the direction 
in the decree that so much is payable by way of 
costs of the suit or the appeal, and particularly 
of the latter, must have its ordinary meaning- 
There is no warrant for such a contention in the 
provisions of O. 34 of the Code, as referred to 
above. That being so, in my opinion, on pm- 
ciple, the appellant’s contention that, there being 
no specific direction (as an exception to the 
general rule) that the judgment-debtor Is per- 
sonally liable for the costs of the appeal, thoM 

costs must form part of the mortgage-decree^ 
correct. Hence, in this case, though the woxas 
used in the decree as prepared by thia Court 
lend themselves to the construction that the 
judgment-debtor was personally liable, tl« rew 
meaning must be found in the judgm^t aM 
decree as interpreted in accordance with the 
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rules of o. 34 of the Code, discussed above. The 
Court must be deemed to have intended what 
the law enjoins it to do as a general rule, and 
the party, which contends that a departure from 
the general rule was intended, must clearly 
establish its contention from the words used in 
the judgment and in the decree following there- 
under. In this case, the judgment, as already 
indicated, is simply to the effect that the appeal 
was dismissed with costs, there being no indica- 
tion in the judgment or even in the decree that 
the liability for payment of the costs decreed 
was a personal one. 

[5] The decision of this Court in 2 pat. h. J. 51^ 
was in respect of the decree for costs in the suit 
on a mortgage, and a Division Bench of this 
Court held that in a mortgage decree for sale 
costs are part of the amount due upon the mort- 
gage and are recoverable from the mortgaged 
property, and not from the judgment-debtor, 
unless the decree makes such a speciho provi- 
sion, and that, in the absence of such a specific 
provision, there is no presumption that the 
decree entitled the decree-holder to proceed 
personally against the judgment-debtor. But that 
case is not exactly in point, as in that case there 
was no question of the decree for costs in the 
appellate Court. The leading case on the subject 
is the Full Bench decision of the Allahabad 
High Court in 20 ALL. 6*3.® In that case the 
preliminary decree was affirmed on appeal by 
the High Court, and in the decree drawn up by 
the High Court there was a direction that the 
defendant pay to the plaintiffs the amount of 
costs incurred in the Court of appeal. The 
decree-holders caused the mortgaged property to 
be sold, and the sale proceeds proving insufficient 
to liquidate all the dues on the mortgage, they 
applied for a money decree. But that applica- 
tion was dismissed. Subsequently, the decree- 
holders applied for execution of the decree as to 
costs personally against the judgment-debtor. 
The executing Court allowed the application for 
execution against the person of the judgment- 
debtor. On appeal, the Full Bench discussed 
the relevant provisions of the Code, and held 
that the clause in the decree directing the defen- 
dant to pay a certain sum to the plaintiffs was 
only a formal compliance with the provisions 
of the Code, and was never intended to be a 
direction for the recovery of costs personally from 
the judgment-debtor. Their Lordships further 
held that, if there was an ambiguity in the decree, 
it was the duty of the Court to construe those 
words in the decree by the light of the judgment. 
So construing the decree, their Lordships held 
that there was not the slightest indication in the 
judgment and the decree that the Court intended 
to award costs against the defendant personally. 

1948 p/17 & 18 


Though that decision was given under the old 
Code, it has been followed in later cases arising 
under the present Code of 1908. The Division 
Bench niling of this Court, referred to above, 
has referred with approval to this decision. The 
decisions of the Allahabad High Court in A.i. r. 
1926 ALL. 313^ and of the same Court in 129 i. c. 

are instances where the FiUl Bench decision, 
referred to above, was followed, and it was held 
that, in spite of the decree directing the payment 
of a certain sum of money by way of costs, 
there was no personal liability in the judgment- 
debtor to pay that sum. The Calcutta High 
Court in 85 Cal. 431® and A.T.R. 1925 Cal. 1135® 
has held that the costs awarded in a mortgage 
suit follow the character of the amount decreed 
in the suit, and form part of the entire decretal 
amount to be realised from the mortgaged 
property. All these decisions support the appel- 
lant’s contention that he is not personally liable 
for the i)ayment of the amount of costs decreed 
by the Court of appeal. 

[6] On the other hand, learned counsel for 
the respondents very strongly relied upon the 
decision of a Division Bench of the Allahabad 
High Court in 41 ALL. 473.^ That case, to a 
large extent, supports the respondents* conten- 
tion that the decree must be taken at its face 
value, and, if there is a direction that the judg- 
ment-debtor should pay a certain sum of money 
by way of costs, such costs are realisable 
personally from the judgment-debtor. Walsh J. 
has made the following i*elevant observations at 
p. 475 : 

“There isnothiDgin this decree to indicate any special 
restriction nx>on the rights given to the decree-holders. 
The ordinary penalty of an unsuccessful appellant is 
that he mast personally pay the costs of his appeal. 
There is no reason or principle why an exception 
should be made in lavonr of mortgagors." 

But it would appear that the attention of their 
Lordships constituting the Division Bench which 
decided that case, was not drawn to the provi- 
sions "of the Code of Civil Procedure referred to 
above, namely, Rr. 2, 4, 6 and io of o. 34 of the 
Code. Hence, those observations of their Lord- 
shii}s snffer from the infirmity that they do not 
take into consideration the special provisions of 
the Code relating to mortgage decrees. Another 
decision of their Lordships of the Allahabad 
High Court in A.I. R. 1934 ALL. 89® was also 
relied upon on behalf of the respondents. The 
decision bearing on this question is contained in 
the penultimate paragraph of the long judgment 
which dealt with other matters of greater impor- 
tance. On the question of costs, their Lordships 
held in circumstances similar to those of the 
present case that the unsuccessful appellants, 
who were only some of the judgment-debtors 
were personally liable for the costs of the appel- 
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late Court. Though their Lordships make a 
reference to the general rule that ordinarily 
costs awarded to a mortgagee-decree-holder in a 
mortgage suit or appeal, in the absence of any 
express direction to the contrary, should form 
part of the mortgage decree realisable from the 
mortgaged propert>-, they hold that the terms 
of the decree make the appellants personally 
liable. But this judgment also makes no reference 
to the previous decisions of the same Court to 
the contrary, particularly the Full Bench deci- 
sion which is the leading case on the subject. 
Reference was also made to another decision of 
a Division Bench of the Allahabad High Court 
in 48 ALL. 682.^ But that case concerned costs 
incurred in proceedings in execution of the final 
decree in a mortgage suit, and their Lordshii)3 
held that such costs were not chargeable against 
the mortgaged property, but were payable by 
the judgment-debtor personally. They make a 
reference to the provisions of R. 10 of o. 34 of the 
Code; but they observe that R. 10 has nothing to 
do with the costs awarded in execution proceed- 
ings. Tliat case, therefore, is not exactly in 
point. 

[7] For the reasons given above, it must be 
held that the preponderance of judicial authority 
is in favour of the view I have taken on reference 
to the relevant provisions of the Code of Civil 
Procedure, and that the cases relied upon by the 
respondents are not of such compelling authority 
as to override those previous decisions; either 
they ignore the specific provisions of the Code 
of Civil Procedure bearing on the question or 
ignore the binding authority of the Full Bench 
decision. It must, therefore, be held that the 
decision of the learned Subordinate "Judge is 
erroneous in law. The appeal is accordingly 
allowed, and the judgment-debtor’s objection 
upheld. The execution against the person of the 
judgment-debtor cannot proceed. The appellant 
is entitled to his costs in this Court and in the 
Court below. ' 

Shearer J— I agi-ee. 

V.B. Appeal alloiced. 
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Manohab Lall Ag. C. J. and Rat J. 

Bam Chander Prasad and others — Appel- 
lants V. Sital Prasad and others — Bespon- 
dents. 

A. F. A. D. Nos. 7l7 and 718 of 1944, Decided on 
80-10*1946, from decision of Second Addl. Sob-Judge, 
Saran, D/- 28-1-1944. 

(a) Civil P. C. (1908), S. 11— Rent suit — Question 
of title in. 

In the rent suits filed by A against certain tenants, fi 
intervened and was added as defendant second party 
and as such raised the contention that the deed of gUt 
irosn £ on which A based his title tp recover rents in 


respect of the disputed tenancies was inoperative an^ 
was executed under undue infiuence. An issue was 
raised between the parties and it was held that the deed 
was executed under undue influence and remained 
inoperative not having been given efiect to. In the 
subsequent title suit by A against B : 

Held, that as the question of conflicting title as 
between A and B was raised in the rent suit and this 
conllxt of title was directly and substantially in issue 
between them in order to decide the rent suit, the deci- 
sion that the gift was inoperative as it was never given 
effect to, i. e., there was no divesting of the gifted pro- 
l>erty by the donor in favour of the donee operated as 
res judicata : Case law discussed. [Para 14] 

Annotation (’44-Coin.) C. P. C., S.ll, N. 14, Pt.3. 


(b) Transfer of Property Act (1882), S. 126 — Gift — 
Undue influence — Presumption — Paramour and 
mistress — Gift of entire property by donor in favour 
of his only daughter’s paramour — Contract Act 
(1872), S. 16. 


The donee was in illicit connection with the donor’s 
only daughter and in view of this connection be bad 
given up residing in his own house and was putting up 
with the donor and bis daughter : 

Held that (1) the daughter and, for the matter of 
that, her x>aramour, the donee, must be bold to have 
been in a position to dominate the donor’s will ; 

(2) the gift of the entire property to the donee by the 
donor ignoring his daughter and daughter’s daughter 
made the transaction unconscionable ; 

(3) the above two circumstances conjointly made out 

the presumption that the gift deed was brought about 
under undue infiuence. [Para 15} 

Annotation. — (’45-Com.) T. P. Act, S. 126, N. 9. 

(c) Transfer of Property Act (1882), S. 122— Gift- 
Acceptance of— Inference as to— Possession of gift 
deed by donee. 

The acceptance of a gift has to be inferred not from 
the donee’s present possession of the gift deed but from 
the fact of the deed having been banded over to him 
by the donor and bis having accepted the same in token 
of the acceptance of the giftat the relevant time. Where 
the donee was living as an inmate of the donor’s family 
being in league with the donor’s daughter, it is quite 
possible for him to take hold of tlie document without 
the donor’s knowledge and intention. [Para 16] 

Annotation.— (’45*Com.) T. P. Act, S. 122, N. 7. 

Cases referred : — 

1. (’77)3 Cal. 146 (F.B.), Oobind Chunder v. Taruok 
Ghunder. 

2. (’13) 16 Beng. L. B. 238 (F. B.), Hurri Sunkur v. 
Muktaram Patro. 


3. (’36) 23 A. I. R. 1936 Pat. 556 ; 165 I. C. 623, 
Pirtbi Singh v. Ramsaran Mabto. 

4 . (’36) 22 A. I. B. 1935 Pat. 626 ; 168 I. C. 734, Han 

Mahton v. Saheb La). _ ^ , 

5. (’34) 21 A. I. B. 1934 Pat. 282 : 147 I. C. 1055, 
Fazilat Hussain v. Kamkhelawan Koeri. 

6. (’33) 20 A. I. B. 1933 CaL 824 : 147 I. a 481, AkhiJ 

Chandra V. Bamani Kanjan. ^ i c-a • o« 

7. (’26) 43 C. L. J. 146 : 13 A. I. B. 1926 Cal. 6o0 . 94 
I. C. 837, Gnanada Gobindo v, Nalini Bala Debi. 

Jaleshtcar Prasad — for Appellants. 

Phulan Prasad — for Bespondents. 

Ray J. — The appeals have been heard toge* 
ther and they will be governed by this 
The second Appeal no. 717 has been prefers 
by Mnnabi Bam Chander Prasad, defendant 1. 
impleading defendants 2, 3 and 4 as re^)ond^t9- 
Tbia relates to Title Suit no. 160/S0 of i939/194i 
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in th© Court of th© Additional Munsif , Gopalgan j. 
The Seoond Appeal No. 718 has been preferred by 
Mangla Prasstd, uncle and heir of Baoha Babu, 
defendant l and Jai NarainPandey, defendant 2 , 
impleading defendant 8 and 4 as respondents 
and relates to Title Suit No. 186/31 of i939/i94l 
of the Court of the Additional Munsif, Gopalganj, 
The two suits, 160/30 and 186/31, hereinafter 
referred to as suits 160 and 186 respectively, were 
filed under the provisions of 0. 21 , R. 103, Civil 
P. C. Title Suit No, 160 arose out of Mi^lla- 
neons Gases Nos. 174 and 175 and Title suit I 86 
arose out of Miscellaneous case No. 173. Lala 
Sital Prasad is the common plaintiff in both the 
suits in which he sought to set aside the ordei*s 
passed in the abovenamed miscellaneous cases 
and to have his title declared in respect of the 
disputed properties and his possession either 
confirmed or restored. 

[ 2 ] The history behind these litigations is 
shortly as follows: The plaintiff, Sital Prasad, 
filed Bent Suit No. 67 of 1933 against one Akioo 
Bhar and Bent Suit no. 38 of 1933 against 
Harangi and Barho. Akioo held two tenancies, 
on© sikmi and the other occui)ancy. The sikmi 
tenancy consists of Sikmi Khata no. 2 in village 
Batanpura, and the occupancy in Khata no. 95 
in village Belwar. These two tenancies held 
under on© consolidated rental at an annual 
jama of Ra. 9-4>6 were recorded within the 
mokarrari of Mathura Prasad and Jasoda Nandan 
Prasad. Bent Suit No. 38 was in respect of a 
holding comprised in Khata No. 63 in village 
Barachap. This holding similarly appertained to 
the estate of Mathura Prasad and Jasoda Nandan 
Prasad. It is alleged that there was a partition 
between Mathura Prasad and bis nephew Jasoda 
Nandan Prasad by virtue of which the tenure 
relating to the tenancies in suit fell to the share 
^17 Prasad. Mathura Prasad, it is 

away all his properties to the 
^*»8ad. and on the strength of 
tnis title, he claimed to recover the rent in res- 

peot of the disputed holdings. Both these suits 
along with a number of other suits were tried 
together and Sital Prasad obtained decrees. In 
execution of the decrees, Sital brought th© dis- 
^ted three holdings to sale and himself became 
the auction-purchaser. He took out dakhaldehani 
on 80-4-1988, whereupon Bam Chander Prasad, 
ron of Ja^a Nandan Prasad and nephew of 
Mathura Prasad, filed an objection in respect of 

that they W abandoned by their holders 
m of Mathm Prasad, and that on the 

dMth of M^ura Prasad. Jasoda Nandan and 

Chandershekhar and Jai Narain filed objections 
under o. 21 . b. 100 . Civil P. 0. daiming posses- 
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sion over Sikmi Khata no. 2 as purchasers at a 
sale held in execution of a certificate issued 
against Bam Chander Prasad, son of Jasoda 
Nandan. The miscellaneous cases were decided 
in favour of the claimants. Hence, Sital Prasad, 
the decree-holder, filed the suits, as already 
stated. Second Appeal no. 717 is in respect to 
the two occupancy khatas preferred by Bam 
Chander Prasad and s. A. no. 718 is by Jai 
Narain Pandey and Mangla Prasad. 

[3] The plaintiff.re9i)ondent bases his title on 
the deed of gift from Mathura Prasad, while 
Bam Chander claims it on the basis that his 
father and after him he himself was in possession 
of the properties as heir or survivor of Mathura 
Prasad. 

[4] Both the Courts below have found the 
deed of gift of Mathura Prasad in favom* of the 
plaintiff to be a genuine, valid and operative 
document, and on this finding they have decreed 
the suit. Hence, these second appeals. 

[ 5 ] The learned counsel for the appellants 
has raised two contentions, namely, ( 1 ) that the 
findings of the learned Courts below are inade- 
quate to support the conclusion in favour of the 
gift inasmuch as they have not come to any find- 
ing as to whether Mathura Prasad bad intended 
to, and did in fact divest himself of title to the 
properties in suit, and ( 2 ) that the issue is barred 
by res judicata. 

[6] The issue of res judicata is based upon 
the decision, in Bent Suits filed by Sital Prasad 
against certain tenants in respect of tenancies 
including the one which was the subject-matter 
of Rent Suit no. 38 and Bam Chander Prasad 
intervened in all the suits and was added as 
defendant 2nd party, and as such raised the con- 
tention that the deed of gift on which Sital Pra- 
sad based his title to recover rents in respect of 
the disputed tenancies was an inoperative docu- 
ment and had been executed under undue in- 
fluence. An issue was raised between the parties 
on the point, and it was held that th© deed of 
gift had been executed under undue influence 
and remained inoperative not having been ever 
given effect to. With regard to the first conten- 
tion, it is urged in reply that it is no longer 
open to the appellant in second appeal having 
been concluded by concurrent findings of fact of 
both the Courts below, and with regard to the 
contention regarding res judicata, it is urged 
that the decision in the rent suit was only in- 
cidental and should not operate as res judicata. 

[73 The learned trial Court has dealt with the 
contention of res judicata in the following 
manner. He observes : 

ehoald point out that all the Judges who had 
oocosiona* to deal with this question of tee validity of 
tee deed of gift have nneqtdvocally expressed them- 



132 Patna Ram Chander Prasad v. Sital Prasad (Bay J.) A, I, R. 


selves in clearest possible language that their decision 
on the point will not be final and conclusive between 
the parties as they 'were examining the point only 
incidentally. They have gone to the length of observing 
that the parties will be free to agitate the matter of 
title again. I should like to reproduce the observations 
of Babu Shiva Kumar Pra?ad, Add.tional Munsif, who 
tried the batch of 13 rent suits and upon whose judg- 
ment the learned pleader for the defendants relied for 
the applic.ation of the principle of ros judicata to the 
facts of this case. The observations are quoted here 
from bis judgment at page 3 against Point No 1. ‘It 
must be conceded at the very outset that it is outside 
the scope of these suits to decide about the genuineness 
or otherwise of this deed of gift and the question will 
only be gone into incidentally s mply to ascertain whe- 
ther the plaintiff has been in possession of the pro- 
perties covered by it It Is abundantly clear from 

these remarks of the learned trial Court made at ibe 
beginning of bis findings tliat the matter was investi- 
gated only incidentally and-hence, in my opinion, the 
rule of Tca judicata cannot bar the present title suit.” 

[8) The learned lower appellate Court in dis- 
missing the contention of res judicata adopted 
the same line of argtiment as the learned Munsif. 
He observed : 

“From the judgments in the two batches of rent suits 
it appears that the Courts examined the question of 
title on the basis of the deed of gift incidentally, and 
came to adverse findings in respect of the deed of gift. 
Reading the judgments on the point, it does not appear 
that any specific issue with respect to the deed of gift 
was ever raised or decided directly and Bubstant'ally.** 
He then referred to certain decisions of this 
Court and of the Calcutta High Court in which 
it had been held that a question of title decided 
in rent suits in which the question of relation- 
ship of landlord and tenant is the very founda- 
tion of the decree, operates as res judicata, and 
then says : 

“The point to be clearly borne in mind, however, is 
that in none of the proceedings referred to above, the 
Court meant to decide the question of title on the basis 
of the deed of gift directly and substantially as against 
respondent 1. I am, thus, of opinion that the title of 
respondent 1 could not be held to stand defeated on the 
ground of res 

1 have examined all the authorities cited by the 
learned Court of appeal below and those cited 
at the Bar, and 1 propose to deal with them one 
after another in the following paragraphs. 

[9] In 3 Cal. 145^ which was decided by a 
Bench consisting of five Judges including Sir 
Richard Garth 0. J. the facts were that in a 
previous suit instituted by one of the present 
defendants against the tenant for rent, one of 
the present plaintiffs (representing the right now 
claimed by all of them) intervened as a defen- 
dant, on the ground that he was the person 
entitled to the rent, and failed to establish his 
claim. It was held, foUewing the Full Bench 
case in 15 Beng. D. B. 238^ that the plaintiffs in 
the later suit were barred by the judgment in 
the former suit, and once it is made olear that 
the self-same right and title is substantially in 
-issue in. two suits* the precise form in which 


either suit was brought or the fact that the plain- 
tiff in the one case was the defendant in the 
other became immaterial. In this case the deci- 
sion of an issue in a suit for rent was considered 
to bar the determination of the same issue in a 
regular title suit by the principle of res judicata. 

[10] In A. I. R. 1936 pat. 556^ it was held by 
James and Rowland JJ. that the relationship of 
landlord and tenant is the very foundation of a 
decree in a suit for rent and therefore when such 
a suit has been decreed the Courts must proceed 
on the footing that it was a matter necessary to 
be determined and in fact determined in the 
earlier rent suit. It cannot be relegated to the 
category of matters only indirectly, collaterally 
and incidentally decided. This principle is true 
even if the decree passed is an ex parte one. This 
decision, in its implication, is conhned to rent 
suits though rent suits as such have no reference 
to the facts. 

[11] In A. I. R. 1935 pat. 626* the facts were 
that in a suit for rent, the plaintiff claimed to 
be entitled to a two annas and eight pies share. 
The Court basing the decision on an entry in a 
register, however, held that he was entitled to 
only two annas share. In a subsequent suit for 
rent against the same defendants, the plaintiff 
again claimed rent as owner of two annas eight 
pies share. It was contended that the decision in 
previous suit did not operate as res judicata to 
the issue in the later suit, as the question of 
share of the plaintiff was not finally decided in 
previous suit, the decision being based entirely 
on the entry in the register. It was held by 
James J. that the decision was necessary for the 
purposes of that suit, and that the question was 
directly and substantially in issue between the 
parties. Hence the previous decision operated 
as res judicata. 

[12] To the same effect is the decision of 
James J. in the case in A. I. R. 1934 pat. 282* 
where it is said : 


“Where in a rent suit the parties went to trial on 
the issue of the ownership of the house, and where the 
issue was decided and where probably the case wae 
tried as a regular suit in order that the question of 
title might be decided, the question is barred by res 
judicata” 

[13] In A. I. R. 1933 Oal. 824® it was held that 
in a rent suit where there is a dispute as to 
question of title as between the co-sharer-land- 
lords, the tenants denying the plaintiffs' title, 
and pleading that the other co-sharer was the full 
owner, and the other co-sharer supporting 
defence, it was held that the Court was justified 
in deciding the qnestion of title and the decree 
was not vitiated. 

[14] In snpport of an opx>osite oontention, re- 
liance has been placed upon the case in 43 OX.J* 
146.^ This decision is to the effect that where the 
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lelationslup of landlord and tenant as between 
the parties in a rent suit has been decided with 
reference to the period in suit, it should not ope- 
rate as res judicata in a suit for rent for a diffe- 
rent period, but if the issue has been decided 
generally, and for all times or once foi; all, it 
would be res judicata in respect of any suit for a 
BubsHqnent period. Tn the present case, there is 
nothing that can support the contention that the 
question of relationship was determined with re- 
gard to the period in suit. In this case too the 
question of conflicting title as between Sital, 
and the son of Jasoda Nandan was raised both 
by the intervening defendant as well as by the 
tenant, and this conflict of title, as between 
them, was directly and substantially in issue in 
order to decide the rent suit, and the Court that 
beard the rent suit and Anally decided it is com- 
petent to try this subsequent suit. I see, there- 
fore. no reason why the decision should not 
operate as res judicata between the parties. The 
learned Courte below have made to rest their 
decision upon tho word “incidentally’* used by 
the Bent Court in holding that the Court left 
the matter open to be tried out in a regular suit. 
I do not think it is really so The Rent Court 
in using the word “incidentally" tried to distin- 
guish between genuineness of the gift deed and 
its operative character. He assumed, for the 
sake of that suit, that the gift was genuine but 
held that even though it was genuine, it was not 
given effect to by the parties. So far, the fact of 
genuineness, that is. the fact of execution by 
Mathura Prasad is not in dispute. What is in 
dispute is that it was never given effect to, or, 
in other words, there was never any divesting 
of the gift properties in favour of the donee. In 
my view, if this Anding is held to operate as a 
bar of res judicata, it will be quite sufficient 
to d i s mi s s the plaintiff’s suit. 

ri6l Besides, the learned Courts below have 
misdirected themselves in disposing of the point 
raised, namely, that the deed of gift was execu- 
ted under undue influence. It has been found as a 
fact by both the Courts below that Sital was in 
illicit connection with the donor’s only daughter 
and only issue then living, and, in view of this 
connection, he had given up residing in his own 
house and was putting up with Mathura and 
his daughter. The daughter under the circum- 
stances and, for the matter of that, her paramour 
Sital must be heM to have been in a position to 
dominate his will. Furthermore, the giving away 
of the entire property in favour of Sital ignoring 
his daughter and the daughter's daughter makes 
the transaction unconscionable. These two cir- 
cumstances conjointly make out a presumption 
that this document must be held prima facie 
to have been brought about under undue in- 
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fluence. The plaintiff has done nothing, accord-( 
ing to the findings of the Courts below, to disixil 
this presumption. 

[ICJ With regard to tho acceptance of the gift 
by Sital, evidenced as it is by his possession of 
the deed of gift can also be said not to have 
been satisfactorily disposed of by the learned 
Courts below. The acceptance is to be inferred, 
not from his present possession of the deed, but 
from the fact of the deed having been handed 
over to him by the donor and his having accep- 
ted the same in token of the acceptance of tho 
gift at the relevant time and this is tho fact 
which is relevant for the purpose. Keeping in 
view the circumstances that Sital was living as 
an inmate of the family being in league with 
Mathura’s daughter, it was quite possible for 
him to take bold of the document without the 
donor’s knowledge and intention. In the ab- 
sence of the donor, it is difiicult for tho appel- 
lant to prove how possession of the deed was 
secured by Sital. 

[I7l In any view, I have no hesitation in 
holding that the present suits are barred by res 
judiC'ita. These appeals, therefore, succeed and 
must be allowed with costs. 

Uanohar Lall, Ag. C. J.->I agree. 

O.N. Appeals allowed. 
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Rat J. 

Upendra Prosad Padhi and another — 
Appellants v. Sri Sji Akhandaleswar Maha- 
deb and others — Respondents. 

A. F. A. D. Ko. 125 of 1943, Decided on 18-11-1946, 
from decision of Dist. Judge, Cuttack, D/* 22-6-1943. 

(a) Orissa Hindu Religious Endowments Act 
(4 [IVJ of 1939), Ss. 27 (4). 57 — Scheme under 
S. 92, Civil P.C. — Members of committee appointed 
as life members — Effect of Ss. 27 and 57. 

If in tbe scheme formed under S. 92. Civil P. C., 
by tbe District Judge, be has appointed the members 
of tbe committee as life members, their tenure of offico 
cannot come to an end in view of 8 57, Orissa Hindu 
Religious Endowments Act even though it is incon- 
sistent with the provisions of S. 27 (4) of that Act. 
Tberefore, they shall be deemed to have been in office 
until tbe scheme is modified or cancelled in the manner 
provided by that Act. (Para 2] 

(b) Orissa Hindu Religious Endowments Act 
(4 [IV] of 1939), S. 54 — Scope and applicability— 
Members of committee appointed under scheme 
under S. 92, Civil P. C., if require previous con- 
sent by Commissioner. 

Section 64 does not apply to existing trustees. The 
section does not make any distinction between here- 
ditary trustees and non-bereditary trustees. Tbe seo- 
tion read as a whole is meant to replace Ss. 92 and 93, 
Civil P. C. The provision is enabling and at tbe same 
time is not exhaustive. It CHnnot be said that it is 
only those persons who have been mentioned or refer- 
red to in 8. 64 and under circumstances defined there- 
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in, can maintain a suit and nobody else. The members 
of the committee appointed under a scheme framed 
under S. 92, Civil P. C., do not, therefore, fall within 
the category of persons having interest and having had 
to obtain previous consent within the ambit of S. 54 
of the Act. [Para 3] 

O’. N Rath — for Appellants# 

P. Mahanty — for RcBi>ondents. 

Judgment. — This second appeal is by the 
defendants in a suit for recovery of certain 
gifts (presents) made by devotees to Sri Sri 
Akhandaleswar Mahadeb whose endowment is 
under the management of the committee consti- 
tuted by the plaintiffs 1, 2 and 3 

l2] The only point that has been discussed in 
second appeal is that in view of certain provi- 
sions of law to be mentioned presently, the 
plaintiffs have no locus standi to bring the suit, 
nor is it maintainable. The sections relied upon, 
are Ss. 27 (4), 57, 54 and 5 ( 2 ), Orissa Hindu 
Religious Endowments Act (4 [iv] of 1939). 
Admittedly, plaintiffs l, 2 and 3 are members of 
a committee appointed under a scheme framed 
under s. 92, Civil P. C., by the District Judge 
of Cuttack. It is argued that non-hereditary 
trustees as they are, their office by virtue of 
their previous appointment enures only for one 
year from the date of the commencement of the 
Orissa Hindu Religious Endowments Act. The 
Act commenced on 4-11-1939, and, therefore, 
they cannot be considered to be in office after 
4-11-1940, and thus they are not entitled to 
maintain the present suit which was filed in the 
month of May 1941. Secondly, it is argued that 
they either as trustees or as members of the 
public having interest in the endowment could 
not maintain a suit to recover possession of pro- 
l^erties as the disputed properties are comprisefl 
in a Hindu Religious Endowment without con- 
sent of the Commissioner. Even considered os 
a proceeding pending at the commencement of 
this Act, it is valid only so far as it is not 
inconsistent with the provisions of this Act. 
This last argument was, however, abandoned 
when it was pointed out to the learned advo- 
cate api>earing for the appellant that the conti- 
miing scheme under S. 92 does not amount to a 
proceeding. If the sections 27 and 54 stood alone, 
the appellants should certainly’ have been entitled 
to succeed. But s. 67 operates to nullify the 
effects of the aforesaid sections to a very large 
extent. Section 67 reads as follows : 

“Where the administration of a religious endowment 
is governed by any scheme settled under S. 92, Civil 
P. C., 1908, such scheme shaU, notwithstanding any 
provisions of this Act which may be inconsistent with 
the provisions of such scheme, be deemed to be a 
scheme settled under this Act, and such scheme may 
be modified or cancelled in the manner nrovided bv 
this Act.’* 

If in the sidieme framed under S. 99, Civil P. C. 
by the District Judge he appointed the membera 


of the committee as life members as it is ad- 
mitted that they have been so appointed their 

tenure of office cannot come to an end even 
though it is inconsistent with the provisions of 
s. 27 (4). Therefore, they shall be deemed to 
have been in office until the scheme is modified 
or cancelled in the manner provided by this 
Act. 

[3] The next question that arises is whether 
as members of the committee they can maintain 
the suit without having obtained the consent of 
the Commissioner. There are two answers to 
this contention. The first is that the members 
of the committee having had the right to insti- 
tute suits to recover properties from the bauds 
of either trespassers or persons claiming on their 
own behalf, some sort of right to the custody of 
the endowment properties, this right will conti- 
nue to lie in them notwithstanding anything in 
the provisions of S. 54 to the contrary. The second 
answer is that S. 54 does not appear to apply to 
existing trustees. The section does not make any 
distinction between hereditary trustees and non- 
hereditary trustees. The extravagance of the 
contention can be exposed by taking a small but 
right illustration into consideration. Suppose, 
the hereditary trustee of a Math has, in course 
of his management of the Math properties, to 
institute suits for recovery of endowment pro- 
perties either from the hands of trespassers or 
from the hands of one who claims to have 
superior right as Mabanth of the Maih. Is it at 
all necessary that in order to maintain such a 
suit he will have to obtain the previous consent 
of the Commissioner ? The answer to this ques- 
tion must be in the negative. The section is 
framed so as to confer certain new rights upon 
certain persons who otherwise have not got 
them, to institute suits for the benefit or in the 
interest of endowments. The section read as a, 
whole is meant to replace Ss. 92 and 93, Civil( 

P. 0. The provision is enabling and at the same 
time is not exhaustive. It cannot be said that 
it is only those persons who have been men- 
tioned or referred to in S. 54 and under circum- 
stances defined therein can maintain a eoit and 
nobody else It is the common law that when- 
ever any property is vested in any individual, he 
either as owner or as x>ossessor or as manager 
of such properties has a right to maintain actions 
for preservation, restoration or due upkeep of 
the said properties. If any law of any La&s- 
lature is meant to take away such a ri^t, the 
provision contemplating to take them away 
must be very clear, nnambignous and expre®. 

In my judgment, members of the committee do 
not faU within the category of persons hi 
interest and having had to obtain previoos 
sent within the ambits of of the Act 





1948 Murat Patwa v. Province op Bihar (FB) Patna 185 


has also been argued by Mr. Mahanty appear, 
ing for the respondents that this is not a suit 
for recovery of possession of property comprised 
in a religious endowment. He contends that this 
is a property which is acquired from time to 
time by daily administration of the endowment 
and it cannot be said to be included within the 
very wide words “property comprised in a reli- 
gious endowment” occurring in s.54 (l) (a). I do 
not feel the necessity of expressing any opinion 
on this last argument advanced by him. 

[ 4 ] In the result, 1 find no substance in the 
contention in support of pleas in bar of the 
plaintiffs’ suit. In my judgment, the members 
of the committee have got a right of maintain- 
ing the suit without any consent from the 
Commissioner, and they are entitled to continue 
in the office until the Commissioner, in exercise 
of his powers under the Act and in accordance 
with the last part of S. 57 of the Act, removes 
them or limits their tenure in any possible way. 
In this view of the matter, the appeal fails and 
is dismissed with costs. 

8. C. Appeal dismissed. 

A. I. R. (36) 1948 Patna 186 [C. N. 51.] 

FULL BENCH 

Agarwala Ag. G. J., Beubbn 
AND Bennett JJ. 

Murat Patwa — Petitioner v. Province of 
Bihar — Opposite Party. 

Criminal Misc. Case No. 194 of 1947, Decided on 
22-9-1947. 

(a) Bihar Maintenance of Public Order Act (5 [V] 
of 1947), S. 4 — “As soon as may be**, meaning of — 
Onus — What is reasonable time. 

The phrase “as soon as may be” as nsed in S. 4 of 
the Act means as early as is reasonable in the ciroum- 
stances of the particular case. It should ordinarily be 
poe^ble to communicate the grounds to a detenu with- 
in a comparatively short period of time and that after 
the la^e of such a period the onus will shift to the 
authority in question to show that the grounds were 
served os soon as was reasonable. No particular period 
can be indicated as being sufficient to shift the onus of 
proof. The oircumstancos will obviously differ to a 
substantial extent What is reasonable in one set of oir- 
cumstances may be quite unreasonable in another. 

[Para 12] 

Where the order under S. 2 (1) (a) of the Act was 
issued against a person on 16th April 1947, the person 
wae arrested thereunder on 9th May 1947, but the 
grounds of bis detention were not communicated to 
him until 24th July 1947 : 

Held that the authority concerned did not comply 
with the provisions of 8. 4 of the Act. [Para 12] 

(b) Bihar Maintenance of Public Order Act (5 [V] 
of 1947), S. 4 — Section is mandatory — Non-com- 
pliance with — Effect. 

The provisions of S. 4 are mandatory and absolute. 

[Para 14] 

The Act is not primarily concerned with orders but 
with the preventive detention of persons whose deten- 
tion the Ftovinoial Government is satisfied is necessary 


with a view to prevent them from acting in any 
manner prejudicial to the public safety and mainto- 
nanco of public order. The order made under S. 2 (1) (a) 
is mere machinery through which the object of the 
Act, namely, the detention of the person concerned, ia 
carried out and, it is that detention which becomes il- 
legal if the grounds for his detention are not communi- 
cated to the detenu within a reasonable time as 
provided in S. 4. It is unnecessary to infer any inten- 
tion on the part of the Legislature that the order issued 
under S. 2 (1) i^) shovild be avoided 

[Para 25] 

Cases referred : — 

1. {*44) 23 Pat. 252 : 31 A. I. R. 1944 Pat. 354, Kamla 
Eant V. Emperor. 

2. (1653-54) 8 Moo. P. C. 203 (P.C.). The Queen v. 
William Nicholas Price. 

3. 207 Fed. 757, Johu B. Stevens &. Co. v. Ins. Co. 

4. (1825) 3 B. A C. 658, Sponccley v. Robinson. 

5. (1841) 10 L. J. Com. Law 241, Thompson v.Gibson. 

6. (1842) 10 M. & W. 688 : 12 L. J. Ex. 86, Christie 
V. Richardson. 

7. (1846) 9 Q. B. 634 : 16 L. J. M. C. 31, Tennant v. 
Bell. 

8. (1884) 9 A. C. 757, Justices of the Peace for Middle- 
sex V. The Queen. 

9. (1861) 30 L. J. Ch. 379 : 3.^L. T. 494 : 9 W. K. 
292, Liverpool Borough Bank v. Turner. 

10. (1926) 1926 A. C, 6l9 : 95 L. J. Ch. 457 : 135 
L. T. 514, Salford Quvrdians v. Dowhurst. 

11. (1881) 6 Q. B. D. 376, R. W. Enragbt's case. 

B. O. Ohosh — for Petitioner. 

Government Advocate — for Opposite Party. 

Order. — The questions raised in this reference 
are as to the construction and effect of S. 4. Bihar 
Maintenance of Public Order Act, 1947, which we 
shall hereinafter refer to as “the Act”. 

[ 2 ] The reference to this Full Bench arises out 
of an application under S. 491. Criminal P. C., by 
one Murat Patwa, who claims that he is being 
illegally and improperly detained in the Bihar 
sub jail. 

[3] The applicant was originally arrested by 
the Sub-Inspector of Police, Bihar P. S. on 5th 
March 1947, but it appears that no authority for 
this arrest came into existence until I2th March 
1947, when the District Magistrate, Patna, pur- 
porting to act in pursuance of the ix)wers confer- 
red upon him by sub-s. (2) of S. 2 of the Act passed 
an order directing that he be detained for fifteen 
days. On the day after the expiration of that 
order, namely, 26th March, the applicant moved 
this Court under S. 491, Criminal P. C., and a 
rule was issued which was made returnable on 
3rd April 1947. On the latter date, a Division 
Bench of this Court made this rule absolute and, 
inter alia, passed the following order : 

“An order shall issue at once, that it the petitioner 
has not been released, he must be released without fur- 
ther delay 

It appears, however, that the petitioner was not 
released until 10th April 1947, and then only upon 
his furnishing bail to an amount of Bs. 1000 with 
two sureties of like amount to come up and ap- 
pear in respect of charges that were said to be 
pending {gainst him in the Court of the Sub* 
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divisional Magistrate, Bihar, in Criminal Case 
NO- 40 (2) of 1947. On 16th April 1947. the Pro- 
vincial Government passed an order under S. 2 (l) 
of the Act for the detention of the applicant 
until further orders. The applicant appeared 
before the Subdivisional Magistrate, Bihar, in 
Criminal case No. 40 (2) of 1947, on 9th May 1947, 
and he was then arrested and detained in pursu- 
ance of the order of 16 th April 1947. Th^pplica- 
tion now before us was filed on 3rd June 1947 
and came before a Division Bench of this Court 
on 5th June 1947. On loth June 1947 an order 
which is dated l6th April 1947, W’as served upon 
the applicant which purported in pursuance of 
S. 4 of the Act to communicate to the applicant 
the grounds for his detention and which is in the 
following form : 

“Government of Bihar, 

Political Department, 

Special Section. 

Order No. 1660C Patna, the 16th April. 1947. 

Id pursuance of section 4 of the Bibar Maintenance 
of Pubi c Order Act. 1947 (Bihar Act V of 1947) Murat 
Patwa son of Tulsi Ram of Mahalla Allnagar, P. 8. 
Bihar, Patna is informed that the grounds for his deten* 
tion are- — 

that be was acting in a manner calculated to inflame 
communal passions which act is prejud'eial to the pub- 
lic safety and the maintenance of the publ'c order. 

2 Murat ' atwa is informed that he has a r-gbt to 
make a repre'entafon in writ'ng against the order 
under which he 's detained. If he wishes to make such 
representation he should address it to the undersigned 
and forward it through the Superintendent of the Jail 
aa soon as possible. 

Sd. Illegible. 

Joint Secretary to Government.” 
The matter next came before the vacation Bench 
on 18th June 1947, when on the application of 
counsel for the applicant it was adjourned until 
16th July 1947. On 2lat July 1947. the application 
came before a Division Bench of this Court con- 
sisting of Bennett and Bamaswami JJ. and it 
being disputed whether the grounds for the ap- 
plicant's detention had been communicated to 
him and there being no evidence thereon before 
the Court, the bearing was adjourned till 28 th 
July 1947, to enable the Crown by a further affi- 
davit to show that the grounds had been com- 
municated to the applicant and, if so, the date of 
such communication to the applicant and to 
produce a copy thereof. At the further hearing on 
28th July 1947, an affidavit was filed on behalf of 
the Crown purporting to have been sworn by the 
sub- jail clerk of Bihar. In regard to this affidavit, 
we agree with the comments made by Bennett J. 
in the following extract from hia order making 
this reference : 

“From the contents of this affidavit it m'gbt be ima- 
gined that this sub- jail clerk was a Secretary to Govern- 
ment. In para 1 of the affidavit he states that he is 
aequainted with the facts of the case. In paras 9 and 4 
thereof he relates the reasons for arrest and detention 
of the applicant, in para 8 hs swears to a report m^e 


by the Sub-Inspector of Bihar to the Sub-divlsfonal 
Magistrate, Bihar. In para. 6 he sets out in detail the 
report dated 7th March 1947, made by the Deputy 
Superintendent of Police, Bihar to the Sub-divisional 
Mag'strate, Bihar. In para. 6 he states : 

That the cose of Murat Patwa was through proper 
channel placed before the Government and on 16-4-1947 
the order of detention was passed and on the same date 
notice under S 4, Bihar Maintenance of Public Order 
Acti5 [V] of 1947) wasd’reoted to be served.” In Para9he 
states! ‘that subsequently the Government issued another 
not’ce on 17-7-1947, on Murat Patwa giving more 
deta ls as to the cause of his detention and has been 
sent to the Snb-divisional Officer for service;' and finally 
in Para. 10 he states that all these facts are true to his 
knowledge. It was no doubt very candid of the Crown to 
endeavour to put the Court in possession of these facts, 
but the advisers of the Crown incur a grave rea- 
pons bilitv when they allow a subordinate official to 
swear to the truth to bis knowledge of facts the truth 
Or otherwise of wh'ch he obviously can know only by 
hearsay. The Courts cannot treat lightly the fact that, 
albeit in good faith, an affidavit has been put before it 
in which a person swears to his knowledge of the truth of 
facts of which he obviously has no personal knowledge. 
The only facts in his affidavit which the deponent prims 
fae'e could properly swear to were those set out in paras. 7 
and 8 thereof, namely, that the order dated 16-4-1947, 
above set out was served by the deponent unon the an- 
plicant on 10-6-1947.” 

[4l At the hearing on 28-7-1947, the learned 
Government Advocate produced an order dated 
17-7- 1947, which on the face of it is acknowledged 
by the applicant as having been served upon 
him on 24-7-1947. This order is in the following 
terms. 

“Government of Bihar, 

Political Department 
(Special Section). 

Banobi, 17-7-1947. 

Order No. 6222C. In pursuance of S. 4, Bihar Mainte- 
nance of Public Order Act, 1947, Murat Patwa. son of 
Tulsi Ram of Moballa Alinagar, Bihar P S. Patna, is 
informed that the grounds for his detention are tbat<— 
There are reasons to believe that he took part in the 
last communal disturbances in Moballa Alinagar of 
Bibar town and removed door frames, door shutters 
etc. of the evacuated houses of Muslims. In the circum- 
stances the Provinc’al Government are satisfied that if 
allowed to remain at large, he should indulge in com- 
munal activities to the prejudice of public safety and 
the maintenance of the public order. 

2. Murat Patwa is informed that he has a right to 
make a representation against the order under which 
he is detained. 11 he wishes to make soch a representa- 
tion he should address it to the undersigned and 
forward it through the Superintendent of Jail as soon 
as possible. 

3. Government Order No. 15600, dated 16-4-1947 is 
cancelled. 

Sd. Illegible 

Joint ^cretary to Govermnent. 

Cs] The ma feAriftl provisions of the Act for the 
puri) 06 es of this reference are the preamble and 
ss. 1 (3), 2 (1) (a), 2 (9). a (5), 3 and 4. ^ 
relevant portion of the preamble reads as fol- 
lows: 

“WheroLS it is expedient to provide for preventive 
detentioD, Imposition oi collective fines, control of meetinfl® 
and processions, imposition of eenaoR>hip^nqai8't''ODiBg 
of property and prevention of onlawfaJ and the 
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weaiiog of xinoffioial aniforms in connection w'th the 
pablio safety and maintenance of order in the Province 
of Bihar.” 

And it is, therefore, clear that the Provincial 
Xi^ialatuf'e in passing the Act were purporting 
to exercise the powers conferred upon them by 
8. 100 (a) and, Item 1 of list ll in Sch. 7, Govern- 
ment of India Act, 1935. 

[6] Section i (3) provides : 

“This Act .... shall remain in force for a period 
of one year from the date of its commencement ” 

And this sub-section read with the Preamble 
shows that the Act is in the nature of emergency 
legislation. 

[7] Sections 2 (l) (a), 2 ( 2 ), 2(5). 3 and 4 
provide: 

( 1 ) (a) The Provincial Government if satisfied 
vnth respect to any part'calar person that w'th a 
view to preventing him from acting in any manner 
prejndioial to the publio safety and the maintenance of 
pnbl’o order it is necessary so to do, may make an 
order directing that he be detained. 

• • • • 

( 2 ). A District Ma^’strate may exercise the power con- 
fened by cl. (a) of snb-s. (1) and an order so made by 
him shall be valid for a period not exceeding fifteen 
days. 

• • • • 

( 5 ). So long as there is in force in respect of any 
person such an order as aforesaid directing that he be 
detained he shall be liable to be removed to and detained 
in BOoh place and undersuch conditions, including con* 
dition* as to maintenance, disc'pline and the pun'sh- 
ment of offences and breaches of discipline as the Pro- 
vincial Government may from time to time by general 
or special order specify. 

* • • • 

S. An order made onder S- 2 shall be in force for a 
period not exceeding six months from the date on which 
it is made unless earlier revoked by the authority mak- 
ing the order. 

Provided that any such revocation shall not prevent 
the making under S. 2 o^ a fresh order to the same 
effect as the order revoked. 

4. Where an order is made in respect of any person 
under cl. (a) of sub-s. (1) of S. 2, as sron as may be 
order is made, the authority making the order 
shall communicate to the person affected thereby so far 
as such (^mmunieatioD can be made without disclosing 
facts which the said authority considers it would be 
against the public interest to disclose the grounds on 
which the order has been made against him and such 
other particulars as are in the opinion of such authority 
sufficient to enable him to make if be wishes a repre* 
sentation against the order and such person may at any 
time thereafter make a representation in writingtosuoh 
authority against the order and it sball be the duty of 
such authority to inform such person of his right of 
m a kin g such representation and to afford him the 
earliest practical opportunity of doing so.” 

[8] Bennett and Bamaswsmi JJ., were of 
opinion that it waa conolusively established that 
the authority making the order had failed to 
comply with the provisions of S. 4 of the Act, 
that these provisions were mandatory and that 
therefore non-compliance therewith rendered 
illegal the continued detention of the applicant. 
In view, however, of two recent decisions of 


a Division Bench of this Ck>urt in criminal 
Miscellaneous Cases nos. 128 and 125 of 1947 to 
the contrary effect they referred tho points of 
law to a Full Bench. 

[9] In Criminal Miscellaneous case no. 123 
of 1947 the material part of tho judgment of 
Ray J with whom Reuben J. concurred, reads 
as follows: 

“The last content’on of the learned counsel is based 
upon S. 4 of Ihe Ordinance In this connection his sub- 
mission is that the order of detent on is invalid in- 
asmuch as the requirements of S. 4, in the Provinc'al 
Government failii g to reach the detenu the grounds of 
his detention, have not been complied with. This con- 
tention is wholly fallacious Tho very text of tho section 
ind'cates that these gro -nds are to bo intimated to 
a detenu after the order is passed and the object of 
furnishing of such grounds is to enable him to make a 
repre-eentation in writing to the autborit'es against tho 
order. Therefore, there is no room for doubt that the 
order is ne ther invalid nor invalidated on account of 
non-compl'ance of the provisions of S. 4; but at tho 
same time it is not ignorable in this particular case 
that the executive authorities have not paid sufficient 
attention to’the provisions of S.4. Sect on 4 very clearly 
requires that the authority making the order sball com- 
municate to the person affected thereby so far as such 
communication can be made, without disclos'ng facts 
which the said authority considers it would be against 
the public interest to d'sclose the grounds on wh'cU 
the order has been made against him. and such other 
particulars as are in the op'nion of such authority 
sufficient to enable h'm to make, if he w she? a ropre- 
sentat'OD against the order. Bearing in mind* that 
leg'slation of the k nd which we are dealing w th in 
this case is an inroad upon the liberty of a subject tho 
section aims at giving the person ordered to be detained 
an opportunity to clarify the charges against him with 
the hope that be may disabuse the appropriate authority 
of the prejudicial opinion aga nsl him. Suppose, in any 
parflicular case a detenue is able to satisfy the authority 
concerned that at all relevant times he was far away 
iiom the particular locality In relation to which his 
activities have been considered objectionable and are 
sought to be restrained. Under such circumstances the 
authority will, in all likelihood, be glad to release him. 
Under the circumstances it is never the intention of the 
Leg slature in enacting the sect'on that communication 
of the order of deteut'on and the ground and such 
other particulars as are suffie'ent to enable him to 
make a representat-on should be withheld from him 
for any length of time. It may not be practicable in 
every case to communicate the grounds and the 
particulars along with the order of detention but that 
does not mean that it can be deferred for an; length of 
time. The gronnda should be ordinarily commun oated 
along with the order of detention and deep te any 
speo'al circumstances pointing to the contrary, they 
must be communicated withina reasonable time. If it is 
unnecessarily delayed and is ultimately found that his 
detention was completely unjustified, the delay amounts 
to playing with the liberty of a subject for no fault of 
his. Besides, the Provincial Government should not 
labour under a conception that such orders are com- 
pletely immune from interference and free of the 
jurisdiction of the Court. As laid down in 28 Pat. 262,1 
under part'calar circumstances, it is quite open to the 
Court to take a view that the order was not bona fide 
order The order has in its favour a very strong 
presumption of validity which carries along with it 
presumption that, the* Provinc’al Government was 
reasonably satisfied and that there were valid and 
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sufficient materials for being so satisfied but this pre-* 
sumption is a rebuttable one and after the order is 
made, the onus is on the subject, the detenu to satisfy 
that the order was not a bona fide one. By way of 
illustratiou, I may invite attention to the case of 
Jugeswar that was dealt with by his Lordship Shearer 
J. No doubt this presumption is very much weakened 
in circumstances where the Provincial Government 
unduly and without any rhyme or reason defers com* 
municating to the detenu the grounds and other 
particulars which he is entitled to get notice within a 
reasonable time of hisdetention. Contumacious disregard 
of the provisions of S. 4 of the Ordinance cannot be 
deemed to have no adverse effect; it may, rather should, 
in the context of particular circumstances deprive the 
order of its due presumption of bona fide character and 
lay it open to the charge of it being a mere pretence for 
u^awful detention of a citizen. Under the circum- 
stances this Court would strongly recommend to the 
Provincial Government to comply with the provisions 
of S. 4 and further to say that in case of continued 
disregard, orders of detention run the risk of being 
considered as sham orders and this Court will then 
have DO other alternative but to direct restoration of 
the subject’s liberty.” 

In Criminal Miscellaneous case no. 125 which 
was also heard and decided by Reuben and 
Ray JJ., the material part of the judgment of 
Ray, J. was as follows : 

”1 have said in Criminal Miscellaneous Case No. 
123 of 1947, disposed of on 2*5-1947, that non-compli* 
aoce with the provisions of S. 4 of the Ordinance is a 
subsequent occurrence and it necessarily does not go to 
the root of the validity of the order. The order when 
passed was valid, and there is nothing to show in the 
Ordinance that the order becomes invalid or the 
detenu's detention under that order becomes illegal or 
improper on account of the unusual delay in compliance 
with or on account of non-compliance with the require- 
ments of S. 4 of the Ordinance.” 

The contention before their liOrdsbips seems to 
have been that non-compliance with the provi- 
sions of s. 4 invalidates the detention order 
ab initio. Their Lordships do not appear to have 
considered the possibility that a failure to supply 
the grounds as required by that section, while 
not affecting the initial validity of the order, 
may yet render further detention under the 
order illegal, and this is the point to which we 
propose to address ourselves. 

[103 In dealing with the question of construc- 
tion referred to us, it will be convenient first to 
consider the actual meaning and effect of the 
words used by the Legislature in S. 4 of the Act 
and to determine in relation thereto whether or 
not the provisions of that section have been 
complied with in this case; next, to review the 
scope and purpose of the Act in the light of the 
legislative i>ower which the Provincial Legisla- 
ture in passing the Act were purporting to exer- 
cise, and finally to consider and determine whe- 
ther the provisions of the section are mandatory 
and, if so, the effect of non-compliance therewith 
or whether they are merely directory with no 
i nvalidating effect. 


[11] For the immediate purpose the material 

words in S. 4 of the Act are : 

“As soon as may be after the order is made, the 
authority making the order shall communicate to the 
person affected thereby the grounds .... to enable him 
to make . . . representation against the order . . . and it 
shall be the duty of the authority ... to afford him 
the earliest practical opportunity of making each 
represen tat i on.” 

[12] What in this context is the effect of the 
words ‘'as soon as may be”? We may ask 
ourselves — as soon as may be — what ? In this 
respect, the Legislature, in providing that once 
the grounds have been served, the person affect- 
ed shall be afforded the earliest practical oppor- 
tunity of making a representation, has provided an 
express indication of its intention because it can- 
not have intended that there should be any greater 
degree of delay in communicating the grounds to 
the person affected than in affording him an oppor- 
tunity of making his representation. Any con- 
trary' inference would lead to an absurdity. On 
this basis, the grounds must be communicated os 
early as practicable, which is the same thing as 
saying as early as reasonable in the particular 
circumstances of the case. If authority be needed 
for this latter proposition we would refer, firstly, 
to the following note in Mr. P. Ramnatha Aiyar’s 
Law Lexicon of British India under the head 
"practicable”: 


“Where something is required to be done at the 
earliest ‘praoticable* moment, the doing of the act is 
not required to be done at the very earliest moment; 
the adjective 'practicable' importing a diSereoce accord* 
ing to circumstances and meaning, ordinarily, that the 
thing must be done as soon as reasonably can be 
expected.” 

Secondly, to the judgment of their Lordships of 
the Privy Council in 8 MOO. p. 0. 203® in which 
it is stated, inter alia : 

“The word ‘forthwith* when used in an Act of 
Parliament, has been construed to mean ‘in a reason* 
able time', as soon as the party who is to perform the 
act can reasonably perform it.”; 

and thirdly, to the decision of the Supreme Court 
of the United States of America in 207 Fed. 767® 
where it was held that when a notice is to be 
given ‘immediately’ under an employer’s liability 
policy, it means reasonable notice. There are 
many similar decisions ; (1825) 3 B. & o. 668^, 
(1841) 10 L. J. com. Law 241,® (1842) 10 M. & W. 
688® and (1846) 9 Q. B. 684^. We should arrive at 
exactly the same meaning by applying the 
ordinary rule of construction that where no time 


is mentioned for the doing of a thing a reason 
able time is intended. We have no doubt, th ^ 
fore, that the phrase "as soon as may be" 
in 8. 4 of the Act means as early as is reasonab 
in the circumstances of the particular case. 
Beyond saying that it should ordinarily be pos- 
sible to communicate the grounds to a detenu 
within a eomparattva^ short period of time anol 
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that after the lapse of aaoh a period the onus 
will shift to the authority in question to show that 
the grounds were served as soon as was reasonable, 
we think it better not to indicate any particular 
period as being sufficient to shift the onus of 
proof. The circumstances will obviously differ to 
a substantial extent. What is reasonable in one 
^t of circumstances may be quite unreasonable 
in another In this case, the order under S. 2 (l) 
<a) of the Act was issued on I6th April 1947, the 
applicant was arrested thereunder on 9th May 
1947, but the grounds of his detention were not 
communicated to him until 24th July 1947, and, 
in our opinion, it is abundantly clear that the 
authority concerned did not comply with the 
provisions of 8. 4 of the Act. Indeed, the learned 
Government Advocate did not seriously argue 
the contrary. 

[ 18 ] The Provincial Legislature are not a 
sovereign but a subordinate legislative authority 
and cannot go outside the powers of legislation 
conferred upon them by or in pursuance of the 
Government of India Act, 1935. The legislative 
power which the Provincial Legislature in passing 
the Act were purporting to exercise was, as we 
have a^dy seen, the power to legislate for 
preventive detention in connection with the main- 
tenance of public order which is conferred by 
S. 100 (2) and Item i of List 2 in sch. 7, Govern- 
ment of India Act, 1935. In our opinion, the 
phrase preventive detention” means detention, 
not. as in the case of ordinary imprisonment, in 
respect of the actual commission of an illegal 
act, but detention in reasonable anticipation that 
some illegal act or acts may otherwise be commit- 
ted and in the context of item 1 of List 2, in 
sch. 7, Government of India Act, the illegal act 
mi^t be one connected with the maintenance of 
puWc order. A further limitation upon the 
nature of the illegal act or acts in question is 
provided by s. a (l) of the Act which requires 
that they must be such as are not only prejudi- 
cial to the maintenance of public order but 
prejudicial also to the public safety. 

[143 What distinguishes preventive from arbi- 
trary detention, an entirely different subject- 
matter of legislation, is the existence of the 
i^asonable anticipation that some illegal act or 
wta ^y othei-wise be committed. It is obvious, 
tberefore, that anything that weakens the fair 
and pro^r determination of the existence of such 
reasonable anticipation automatically tends to 

convert what would otherwise he preventive 
detention into a purely arbitrary detention, and 
at some point in that weakening process the 
question will arise whether on Act which pur- 
ports to deal with preventive detention does in 
pith and in substance in fact so deal, or whether 
it has not overstepped the bounds and become 


ultra vires the Provincial Legislature in that it 
constitutes in effect an Act conferring uix)n tlio 
executive a power of arbitrary detention. No 
ix)int on this aspect of the Act was taken before 
us, but this picture of the general background to 
the Act illustrates the importance that may pro- 
I'jerly be attributed to the provisions of S. 4 of 
the Act. Indeed, in the course of his order refer- 
ring the jxiint of law here in question for deci- 
sion by a Full Bench, Bennett, J. stated, inter 
alia, his opinion that nt res magis valoat quam 
pereat, the provisions of s. 4 of the Act must be 
construed os mandatory because otherwise the 
Act would in effect he an Act conferring an 
arbitrary power of detention upon the executive 
and would for that reason be ultra vires the 
legislative ixiwers of the Provincial Legislature. 
It is not necessary, however, for the purpose of 
this application, for us to express any final deci- 
sion upon this ftoint because for the reasons 
W’hich follow we are of opinion that even if the 
Provincial Legislature had in this respect an un- 
fettered power of legislation, the provisions of] 
S. 4 of the Act would nevertheless fall to be con-l 
strued as mandatory. 

[15] We are of opinion that the mere fact that 
one of the formalities attendant upon the exer- 
cise of a statutory power is directed to be carried 
out after the exercise of such power has already 
commenced does not of itself preclude an inten- 
tion on the part of the Legislature tliat non-com- 
pliance therewith shall have an invalidating 
effect upon the thing done or upon the continued 
doing of that thing. 

[16] Whether a formality attending the per- 
formance of a statutory power is or is not essen- 
tial to the validity of the thing done under such 
ixjwer depends upon the intention of the Legisla- 
ture which is to be gathered from the actual 
words used in the stating of that formality when 
considered in the light of the scope and purpose 
of the enactment as a whole. 

[17] No doubt where the formality prescribed 
as attendant upon the exercise of a statutory 
power is directed to be carried out before the 
commencement of such exercise, it will ordinarily 
be easier to infer the mandatory intention of the 
Legislature than where the prescribed formality 
is directed to be carried out subsequent to the 
commencement of such exercise. Indeed, the fact 
that the Legislature has authorised the exercise 
of the power at all before the prescribed formality 
is to be carried out will, where the circumstances 
are such that the Legislature could in practice 
have directed the formality to 'be carried before 
the commencement of the exercise of the ixiwer. 
itself give rise to an inference that the Legisla- 
ture regarded its direction as to the carrying out 
of such formality as metely directory. But that 
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is not the case in regard to the formalities pres- 
cribed by S. 4 of the Act. The Act is an emer- 
gency one and action thereunder is obviously not to 
be delayed. When the authority concerned signs 
the order, it may well be that the grounds are 
not formulated in a manner which would i)ermit 
of their immediate communication to the detenu. 
Moreover, the Legislature expressly contemplates 
that upon grounds of public policy it may not 
be possible to communicate to a detenu all or 
l'€rhai» any of the grounds upon which the Pro- 
vincial Government were satisBcd as to the 
necessity for his detention. In the nature of 
things, therefore, it would not have been pra- 
ctical for the Legislature to have prescribed as a 
mandatory and invalidating provision that the 
formality of communication of the grounds of 
detention should be carried out either prior to or 
at the time of arrest and detention There is, 
therefore, no inference here that because the 
Legislature have authorised the exercise of the 
power of detention to commence prior to the 
carrying out of the prescribed formality as to 
the communication of the grounds of detention 
that it did not intend that the failure to carry 
out that formality should have any invalidating 
effect. Nor, in our opinion, does any such in- 
ference arise in such circumstances from the 
mere fact that the Legislature has not declared 
what shall be the consequence of non-compliance 
with the prescribed formality. We are not aware 
of any general rule that in an enabling Act a 
direction that some formality attendant upon 
the exercise of the power thereby conferred shall 
be carried out at some time subsequent to the 
commencement of the exercise of such power 
must be considered as purely directory unless the 
Legislature has expressly stated some invalidat- 
ing effect. 

[ 18 ] In the realm of contract it is well settled 
that the breach of a condition subsequent may 
have 03 great an invalidating effect as the breach 
of a condition precedent although there may be 
no express statement to that effect. It is always 
a matter of interpretation as to the intention of 
the parties and there would not appear to be any 
reason why there should be any different rule of 
construction in relation to a statute. The learned 
Government Advocate relied upon the following 
statement made by Lord Blackburn in the 
ooui-se of his judgment in (1884) 9 A. o. 757,® at 
p. 778, as supporting the view that a provision in 
an Act of Parliament constituting a condition 
subsequent to the doing of the thing authorised 
by the Act is always directory : 

"There are many ca^es. 1 was not aware that this 
point was to be raised, and I have not looked into them 
■nd I cannot refer to them, but there is a numerous 
class of oases in which it has been held that certain 
povislona in Acta of Parliament are directory in 


the sense that they were not meant to be a condition pre- 
cedent to grant or whatever it may be, but a cond tion 
subsequent; a condition as to which the responsible 
persons may be blameable and punishable if they do 
not act upon it but their not acting upon it shall not 
invalidate what they have done, third persons having 
nothing to db with that." 

1191 He would be a bold lawyer who differed 
from any statement of legal principle made by 
that very eminent Judge, but when Lord Black- 
burn's statement is looked at in relation to the 
context in which it was made, we do not think 
that it can fairly be said that he intended thereby 
to lay down any general rule that a provisiDn in 
an Act of Parliament which constituted a conli- 
tion subsequent to the doing of the thing autho- 
rised by the Act was always to be construed as 
being merely directory. Bather, we think that 
his Lordship bad in mind the very inference, 
to which we have already drawn attention, which 
arises where the Legislature have expressed aa a 
condition subsequent to the doing of the thing 
authorised by the Act a matter which it wae 
open to the Legislature to have expressed as a 
condition precedent. The question for decision 
by the House of Lords in that case was the coo- 
struction of S. 4, Superannuation Act, 1869 
which provides that the (Commissioners of the 
Treasury may in certain circumstances order the 
addition of a certain number of years for the 
purpose of computing the amount of the superan- 
nuation allowance to be paid to persons retired 
from the public service. At the end of that 
section there is the following proviso : 

"Provided always, that every order or warrant made 
under this enactment shall be laid before Parliament." 


It was argued that this proviso constituted a 
condition precedent to the order to be made 
under S. 4 and that non-compliance therewith 
invalidated the grant of the superannuation 
allowance in question. It was held that the 
proviso was directory only and it was in coming 
to this conclusion that Lord Blackburn expressed 
himself as above set out. It will be seen at once 
that the Proviso might have been read as con- 
stituting either a condition precedent or a con- 
dition subsequent to the order to he made under 
the section and that if it were TOnstmed as a 
condition subsequent, then, since it was clearly 
Open to and practicable for Parliament to have 
stated it as a condition precedent, the inference 
was that it was intended to be directory only. 
Neither the Lord Chancellor, the Earl of Selborne, 
nor Lord Watson in the course of their judg- 
ments in that case mentioned the phrase 
tion subsequent'. The ratio decidendi of the 
judgment of the XiOrd Chancellor was as follows . 

‘‘With ihoee preliminaxy consider»tioas, we have to 
approach the words which relate to this special mmota 
‘If the compensation shall exceed* a certam amoon* 
(and for the present purpose 1 need not enter into w® 
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detail of that) such allowance shall be granted by 
speo'al minato stating the special grounds for granting 
such allowance, which minute shall be laid before 
Parliament.’ It seems to me, that the object of that 
is to account for the excess, and to account for it by 
reasons to be communicated to Parliament, and that 
in the nature of the case it is not intended to affect 
the validity of the grant, at all events so far as 
relates to that which is not in excess, and which if 
granted alone would not require any special minute at 
all. But I do not shrink from going further than that, 
and saying that if that which is granted might properly 
be granted, and if the grant or the award is made, as 
far as the officer is concerned, in the usual manner, I 
do not think that the neglect of the Treasury or of 
their proper officer to record in their proper books a 
special minute, or their neglect to lay that special 
minute before Parliament, need be construed as nullifying 
what otherwise would be a valid grant and award of a 
pension made and announced to the pensioner in a 
fora which is sufficient in all other cases. Therefore I 
think that your Lordships, without doing any real 
violence either to the spirit or to the language of the 
Act of Parliament, may dispose of that argument, in a 
manner which certainly will avoid consequences in the 
last degree inconvenient, and I may add unjust, which 
otherwise m'ght possibly result." 

and that of Lord Watson : 

"The enactments with regard to a special minute 
appe^ to me to be plainly directory. I do not think it 
was intended that it should be a condition precedent of 
an arrangement made by the Treasury with respect to 
the retirement of a prison officer or any other civil 
servant whose case falls within the 7th section of the 
statute, that it should have the implied assent of Parlia* 
ment, from the presentation of such a minute, and its 
lying unchallenged on the tables of either House for a 
certain period. That was not the intention of the provi* 
sion. It was not intended to take away from the Gommis- 
sionere of the Treasury the power of making these 
arrangements. The object of the provision is that, for 
the information of Parliament, a minnte containing the 
special reasons for granting a large allowance to a civil 
servant in such, circamstances shall be laid upon the 
table, it being of course within the power of one of the 
Houses of Parliament to deal as they choose in Com- 
mittee of Supply with the allowances that are made by 
the Treasury." 

The ohieot of the s^tiou there nnder considera. 
tion was, therefore, considered by their Lord- 
ships to be a matter 'which had no possible 
relevance to the validity of the order made nnder 
S. 4, and it was upon that ground that their 
Lord^ipa based their decision tiiat the terms of 
the Proviso were directory only. In coming to 
this conclusion, their Lordships clearly thought it 
necessary to discuss and consider the words of 
the Proviso in relation to the whole scope and 
porpcee of the Act. It would have been quite 
unnecessary for them to do so if in fact there 
existed any general rule of law that in a statute 
a condition subsequent to the doing of the thing 
authorised thereby is always to be construed as 
directory only. It may be instructive to note 
hew dilfferent was the effect of the Proviso as 
construed by thoir Lord^pa from the provisions 
of S. 4 of the Act here in question. There the 
Proviso was not directed to any review of the 


order it^f, here the express purpose of s. 4 of 
the Act is to secure such a review. 

[201 There is no general rule as to when an 
enactment is absolute with the consequence that 
the neglect of the requirements of the Act as to 
the formalities attendant upon something to be 
done thereunder will invalidate the thing being 
done or is merely directory when the neglect of 
such requirements has no invalidating effect. As 
Lord Campbell stated in (i 86 i) 30 L. J. ch. 879 ®: 

No Qotversdl rule can bo la*d down as to whether 
mandatory enactment shall be considered directory 
o^y or obligatory with an implied nulli6cation for dis- 
obedience. It is the duty of Court of Justice to try to 
get at the real intention of the Legislature by carefully 
attending to the whole scope of the statute to be 
construed.*^ 

The whole scope and purpose of the statute under 
consideration must be regarded: 192G A. c. 619.^® 

[21] Counsel for the appellant called our 
attention and relied upon the following dictum ’ 
of Brett L. J. (as he then was) in (1881) 6 Q. B. D. 
376“: 

"It is a general rule, which has always been acted 
upon by the Courts of England, that if any person 
procures the imprisonment of another he must take 
care to do so by steps, all of which are entirely regular, 
and that if he fails to follow every stop in the process 
with extreme regularity the Court will not allow the 
imprisonment to continue." 

The facts of that case are not without relevance 
to the question here under consideration because 
they show the importance attached by the Court 
of England to the smallest statutory safeguard 
contained in an enactment affecting the liberty 
of the subject. In that case a writ de contumace 
capieTido, a writ used for the purpose of enforc- 
ing obedience to the decree of an ecclesiastical 
Court, under the provisions of 53 Geo. ill, c. 197, 
was issued from the Petty Bag Office, the Office 
belonging to the common law side of the Court 
of Chancery, out of which writs issued in matters 
wherein the Crown was mediately or immediately 
concerned ; so called because the writs were kept 
originally in a little sack or bag, and it was 
recorded in the Queen’s Bench on the following 
day. The Court being not then sitting it was 
delivered to Sheriff. Under this writ the in- 
omnbent was arrested and lodged in prison. It 
was held by the Court of Appeal on appeal from 
the Queen’s Bench Division that the writ de 
conitumace capiendo when brought into the Court 
of (^een’s Bench, should there, in the presence 
of the justices, be opened and delivered of record 
to the Sheriff and that the failure to comply with 
that formality, which they held to be one of sab- 
stance, invalidated the writ. Brett L. J. (as he 
then was) added : 

^'Although in this case I consider that irregularity a 
matter of substance, I should be of the same opinion if 
it were only a matter of form, because, as I said before, 

I take it to be a general rule that the Courts at West* 
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minster will not allow any individual in this kingdom 
to procure the imprisonment of another, unless he takes 
care to follow with extreme precision every form and 
every step in the process which is to procure that 
imprisonment. I consider this to bo a wholesome and 
good rule, and to be in accordance with the great desire 
which English Courts have always had to protect the 
liberty of every one of Her Majesty’s subjects.” 


[ 22 ] It was suggested by the learned Govern, 
ment Advocate on behalf of the respondents that 
having regard to the decision in 23 pat. 252^ the 
ordinary powers of the High Court under S. 491, 
Criminal Procedure Code, constitute a sufficient 
protection to any person detained under an order 
issued under S. 2 (l) (a) of the Act and that it is 
therefore unnecessary to construe the provisions 
of S. 4 thereof as mandatory and absolute. In 
our opinion, this argument is incorrect and 
fallacious. "Whilst it may be open to the Court 
to infer mala tides from unreasonable delay, the 
• Court cannot he astute to label mere negligence 
with the badge of fraud and, in relation to an 
Act the effect of an order under which is limited 
to six months, it is obvious that the point at 
which delay can properly give rise to an inference 
of fraud will itself he so delayed as to exclude 
the possibility of any effective protection to a 
detenu from snch inference. For instance, in 
this very case, the grounds for his detention were 
not served upon the detenu until well over 
three months after the date of the order under 
S. 2 (l) (a) of the Act, hut, in our opinion, Bennett 
and Ramaswami JJ. rightly rejected any in- 
ference that the Provincial Government were 
acting mala fide. 

[ 22 a] It was next urged on behalf of the res- 
pondent that S. 4 of the Act could not have been 
regarded by the Legislature as affording any 
substantial protection to the detenu because it 
leaves it open to the authority concerned to take 
no action upon the representations made to it, or 
alternatively to plead that it would be against 
the public interest to furnish the grounds of 
detention. We cannot accept this contention. We 
do not think that it can he suggested that the 
Legislature would not properly contemplate that 
due and proper consideration would be given to 
the representations made by the detenu and that 
the authority concerned would examine bona 
fide and fairly the privilege granted on the 
grounds of public interest. The benefit and safe- 
guard- to the detenu of the commanication to 
him of the grounds for his detention cannot, 
except possibly in relation to the provisions of 
S. 2 (s) of the Act, he restricted to the mere 
possibility of representations by him to the 
authority concerned. Once the grounds are com- 
municated, the authority is committed thereto, 
and if they he incorrect or insufficient the detenu 
will ordinarily be in a position to secure action 


on his behalf by his friends and relations and 
by his member in the Legislative Assembly. 
Section 4 of the Act merely applies to the grounds 
of detention the ordinary rule as to the privilege 
from production of a State document on the 
ground of public interest, and the Court, if it 
thinks fit, can compel the objection to be taken 
l^ersonally before it and on oath by the authority 
concerned. This can hardly, therefore, be termed 
an empty provision. 

[23] It was also suggested that if the provi- 
sions of S. 4 of the Act are mandatory, a sub- 
ordinate official by his negligence or deliberately 
might defeat the object of the Act. It may well 
be that in relation to one or more individual 
detenues that is so, hut such a contingency is 
inherent in every mandatory formality attached 
to the doing of a thing under an enabling Act 
and is certainly no reason for holding that the 
performance of the formality is merely per- 
missive. 

[24] We therefore agree with the opinion ex- 
pressed by Bennett, J., in the course of the 
order under reference as to the proper construc- 
tion to he placed upon 8. 4 of the Act, namely: 

“Freedom from arbitrary arrest and detention 
and protection therefrom under the rule of law id 
the very foundation-stone of the individual liberty 
and the rights of the subject. When to meet an 
emergency affecting the maintenance of public order 
powers are granted by the Legislature to the executive 
which constitute an inroad upon such freedom and 
protectioD, it would, iu my opinion, require a clear pro- 
vision to that eflect or some provision provid'ng some 
adequate and alternative protect'on. before it could be 
assumed that the Legislature intended to go beyond 
what was reasonably necessary for the maintenance of 
public order by providing that the safeguards wh'ch 
it had enacted against an abusive exercise of such 
powers should be interpreted as being merely directory. 
There is no such clear provision in the Bibar Mainten- 
ance of Public Order Act. 1947, and there is no protec- 
tion at all against the abuse of the powers granted by 
S. 2 (4) (a) of the Act other than the pro^'ous of 
S. 4 thereof. I find myself quite unable to come to the 
conclusion that for the maintenance of public order 
the Legislature intended to create a position where 
every subject at the sole discretion of the Provincial 
Executive should be liable to preventive detention for 
six months, without being informed as soon as reasona- 
bly possible of the grounds for his detention and that 
when it enacted in positive and mandatory terms that 
‘the authority making the order shall oommonicate ffie 
grounds' it was merely expressing a pious hope which 
the Executive might disregard without affecting the 
validity of the continued detention of the detenu. 

[96] There remains the question as to the 
effect of non-oompliance with the mandatory 
provisiozu of S. 4 of the Act. In this respect we 
do not tbinlr that we should look too narrowly 
at the order made under 8 3 (l) (a) and con- 
sider its initial or oontinued validity. The Act 
is not primarily concerned with orders but 
with the preventive detenion of persons whose 
detention the Provincial Govexiunent is satisfied 
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i3 necessary with a view to prevent them from 
acting in any manner prejudicial to the public 
safety and maintenance of public order. The 
order made under S. 2 (l) (a) is mere machinery 
through which the object of the Act, namely, the 
detention of the person concerned is carried out 
and, in our opinion, it is that detention which 
becomes illegal if the grounds for his detention 
are not communicated to the detenu within a 
reasonable time. It is unnecessary to infer any 
intention on the part of the Legislature that the 
order issued under S. 2 (l) (a) should be avoided 
ab initio. In our opinion, therefore, the applicant 
was being illegally detained and, as we were of 
that opinion but desired, in view of the impor- 
tance of the matter, to coDsider our judgment 
we have already ordered his immediate release. 

[ 26 ] We desire to call the attention of the 
authorities concerned to the fact that S. 4 of the 
Act directs that the detenu shall be furnished 
with such particulars of the grounds of detention 
as will enable him if he wishes to make a repre. 
sentation against* the order under s. 2 (l) (a). 
The first grounds which were communicated to 
the applicant on 10-6-1947, clearly contain no 
such particulars. Those grounds were cancelled 
by the fuller grounds dated 17-7-1947, which were 
communicated to him on 24-7-1947, but even 
those grounds are stated in very general terms 
and it would seem that it should have been pos- 
sible to give more precise and detailed parti- 
culars of the acts of which he was suspected. 

[27] We would also draw the attention of the 
authorities concerned to the fact that a large 
m^ber of similar cases have come before the 
High Court and that it has become abundantly 
apparent that the importance of a prompt com- 
munication of the grounds of detention to 
every person detained under an order passed 
under 8. 2 (i) (a) of the Act has not been ap. 
^e<aa^. We have at present no reason to doubt 
that the omissions were due to inadvertence, but it 
IS in the highest degree important that all servants 
of the Executive should realise that every form- 
ality relating or attached to the deprivation of the 
liberty of any individual must be scrupulously 
carried out. 

[28] Finally, we would order that a copy of 
this judgment be sent to the Provincial Govemf 
ment immediately. 

Petition allowed. 
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Act (8 [VIII] of 1885). S. 163 
(5) — Applicability — S. 163 (5) applies to sale of 
bolding only and not to sale of tenure: 1943 P. W. N 
182, Bel. on. 4 j 

1885) S. 163 

^ ** allure to observe provisions of S. 163 (2) 
W -- Sale is not complete nullity: 28 A. I. R. 1941 
Pat. 440 and 29 A. I. R. 1942 Pat. 238. Bel. on. 

Bihar Tenancy Act (8 [VIII] of 1885)f 
— Rent execution — Simultaneous issue of sale 
proclamation and attachment — Execution, if neces- 
sarily rent execution — Civil P. C. (19081 O 21 
R- 67 (as amended in Patna). ’ * ' 

The mere fact that sale proclamation and attachment 
were i«ued together in execution of a decree would not 
in Itself make the execution a rent-execution because 
even under 0. 21, R. 67. Civil P. a. as amended by the 
latna High Court.it is possible to issue attachment and 
sale proclamation simultaneously in money executions. 

(d) Bihar Tenancy Act (8 [VIII] of 1835),*‘I.^?58B 

12) “ Rent decree — Execution sale — No notice 
under S. 158B (2) — But notice under O. 21. R 22 
Civil P. C. served— Sale, if valid. ’ 

No doubt a sale held in execution of a rent decree 
without issuing the notice under S. 158B (2) is without 
jurisdiction: 34 A. I. R. 1947 Pat. 33. Bel. on. 

But where notice under O. 21, R. 22, Civil P.^C?was 
issued and served the sale cannot be a nullity or 
without jurisdiction. It would at least take effect as a 
money sale 1. e.. a sale of the right, title and interest of 
the judgment-debtor because under S.158AA of the Act 
It IS open to the decree-holder to elect whether he will 
proved by way of rent execution against the tenure or 
holding itself or merely against the property of the 
judgment-debtor. In such a case, if the sale could be set 
aside at all it would be within one month under O 21 

[Para 7] 

(e) Bihar Tenancy Act (8 [VIII] of 1885). Ss. 158B 
and 65 — Rent decree — Sale in execution taking 
effect only as money sale— Arrears of rent between 
date of suit and sale — Liability for. 

Where the landlord purchases a tenure at a sale in 
execution of his rent decree which takes effect only as 

and interest 

of the jud^ent debtor. the landlord takes the property 
subject to the liability for arrears of rent accruing due 
between the date of the suit and date of the sale thomjh 
such liability may not have been notified in the ^le 
proclamation: 32 A. I. R. 1945 Pat. 33 (F. B.) and 25 
A. I. B. 1938 Cal. 681, Bel. on; 8 A. I. R. 1921 Pat. 184 

[Paras 11, 12] 

Cases referred'.—. 

1. (’43) 22 Pat. 628 : 31 A. I. R. 1944 Pat. 101 ; 211 
I. C* 614. 

2. (’41) 28 A. L B. 1941 Pat. 440 : 193 I. C. 124 

c ‘ ■’ 200 

^629^(F f^*’ ^ 

*179^^0^01^* ■ 

: 8 A. I. R. 1921 Pat. 184 : 62 

In No. 68 of 1942. 

8. N. Bose, A, N. Lai and K, N, Varma — 

Prwn LaU and 8. 0. Muhherji—ioT Respondents. 
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Jn No 2fil of 194i. 

Prcm Lall and S. C. Mukherji — for Appellants. 

Mahnbxr Pratad, K. N. Varma and A. N. Lai — 
for Respondents. 

In No 390 of 1944. 

^[ahabir Prasad and A- N. Lai — for Appellants. 

Prcm Lall and S. C. Mukherji — for Respondents. 

Meredith J. — All these three appeals are 
connected, and so have been heard together. 
They relate to various matters in regard to the 
same tenure. This tenure was created by a lease 
of 13.11-1906. In November 1938, a rent suit was 
brought for rent up to the Asin kist of the year 
1345, and on 2-7-1940, this suit was decreed for a 
sum of Rs. 16 000 and odd. Execution was taken 
out in Execution Case No. 3 of 1941 in the Court of 
the Subordinate Judge, Gaya. On 28-4-1941 sale 
proclamation was issued, and on 5-7-1941, the 
property was sold, and the landlords, decree- 
holders purchased the tenure for Bs. 18,000 and 
odd. On 4-9-1941, delivery of possession was taken. 

[ 2 ] On 21-12-1943, more than two years later 
an alleged mortgagee of the tenants judgment- 
debtors made an application imder S 47, Civil 
P. C., to have the sale declared void and without 
jurisdiction. The learned Subordinate Judge said 
that the contention was that the sale was void 
for non-compliance with the provisions of ss. 158 
and 163A, Bihar Tenancy Act. He obviously 
meant Ss. 158B and 163. The opposite party 
did not appear, and the learned Subordinate 
Judge allowed the application and held that the 
sale was void and without jurisdiction. 

[3] This order is the subject-matter of Miscel- 
laneous Appeal No. 261, which is, of coarse, by 
the decree-holdem and which I shall deal with 
first. It is quite clear that as an application 
under o. 21, R. 90 the application could not 
succeed as it was long out of time. It would be 
in time, however, if the sale was without juris- 
diction and the application could be treated as 
one under S. 47. Taking fiirst S. 163, S. 163 (2) (b) 
provides that the sale proclamation, inter aliat 
shall state the value of the tenure or the holding 
or, if the property to be sold is a portion of a 
holding, the value of such portion as determined 
by the Court in the manner specified. Sec- 
tion 168 (6) provides that before issuing the sale 
proclamation, the Court executing the decree 
^all hear the parties and estimate the value of 
the holding or of that portion of the holding the 
proceeds of the sale of which it considers will be 
sufficient to satisfy the decree. 

[43 It is significant that whereas in S. 163 (l) 
reference is mode to a tenure or a holding, and 
'so also in S. 163 ( 2 ) (b), in S. 163 ( 5 ) the reference 
is to a holding only. It seems, therefore, that 
8. 163 ( 5 ) has no reference to tha case of a tenure 
with which we are concerned at present. The 
same has been so held by a Bench of this Court 


is Sonu Lai v. Bartrnm Keightley 22 Pat. 628.* 
The Bench held that sub-s. (5) of the section only 
comes into operation when the property to be 
sold is a bolding, and by valuing it or a part 
thereof the entire decree will be satisfied by the 
proceeds of the sale thereof. It is clear that sub- 
8. ( 5 ) is not applicable. The position, therefore, 
merely is that under S. 163 ( 2 ) (b) it was incum- 
bent to state the value of the tenure in the sale 
proclamation. Formally this was done, but it was 
merely the decree-holder’s valuation which was 
accepted by the Court without hearing the 
judgment debtor. In the ruling I have just cited, it 
has been laid down that a Court is bound under 
S. 163 ( 2 ) (b), Bihar Tenancy Act, to value the 
whole of a tenure before ordering its sale in 
execution of a decree. Let us assume, without 
deciding, that what wqs done did not amount to 
valuation within the meaning of 8 . 163 (2) (b). 
The question is what is the legal effect ? Will it 
render the sale without jurisdiction? In my 
opinion, it will not. The position will be similar 
to cases of omitting to value the property after 
hearing the parties under s. 18, Money-Lenders 
Act. In the latter case, we have two rulings of 
this Court laying down that the sale will not be 
without jurisdiction, first, Chandra Sehhar v. 
BhagwanDas (A.I.R. 1941 pat. 440®) and second, 
Sheo Dayal Narain v. Mt. Moti Kuer (21 pat. 
281 .®) The failure to observe the provisions of 
S. 163 ( 2 ) (b), if there has been such a failure, 
does not render the sale a complete nullity. 

[53 I now come to S. I 68 B. The first part of 
8. 158B prescribes the conditions under which 
the tenure or holding shall pass to the purchaser. 
In other words, the sole will be a rent sale. The 
second part lays down the procedure that must 
be followed by the decree-holder if be wants the 
sale to be a rent sale. It is in these terms : 

’'When the application meotiODed in S. 158AA is made 
and the decree'holder wants to proceed against 
tenure or bolding or port'on of the tenure or holding 
in respect of which the decree was obtained, the tJoort 
executing the decree shall, before proceeding to sell the 
tenure or the holding or a part of the holding, 
give to the parties to the decree notice of the applied" 
tion and of the date on which the sale proclamation 
shall bo drawn up, and may, notwithstanding anyttu^ 
contained in the Code of Civil Procedure, 1908, simol ^ 
taneously issue attachment.” . 

It has been held by a Bench of this Court in 
Kameshwar Singh v. Bishwanath Jha (25 Pat^ 
267*) that 8. 158B (2) is a corresponding provi- 
sion to o. 21 , R. 22 , Civil P. C., and the 
■why under s. 148 (l), Bihar Tenancy Act tw 
notice under O. 21, R. 22, has been dispense 
with in rent executions is because a oorrespon 
ing mandatory notice has been preaoribed on^ 

S. I 68 B ( 2 ), and failure to comply with 
Bection wo^d have the same ooiiseqiienoe ^ 
failure to comply with the proviaioii of O. 
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R. 22 in oases where that prc)Vision is applicable. 
That is to say, as held by this Court, the sale 
^ould be a nullity. 

[6] In the present case, no notice was issued 
under S. 158B (2), and, therefore prima facie it 
would appear under this ruling that the sale was 
without jurisdiction. But the circumstances in 
which this notice was not issued are peculiar. It 
app)eara that the decree-holders of their own 
-ohoxoe chose to adopt the procedure for the exe- 
cution of money decrees and so applied for issue 
of notice under O. 21, R. 22, and such notice was 
issued and served as appears from the order- 
eheet. Then there was an order for attachment, 
tuad only after that the Court observed that the 
ordertad been passed by mistake as the decree 
was a rent decree; so the order would be recalled 
and the sale proclamation and attachment would 
be issued together, and this was done. It is to 
be noticed that the mere fact that sale proclama- 
tion and attachment were issued together would 
not in itself make it a rent execution, because 
even under O. 21 , R. 67, Civil P. C., as amended 
by this Court, it is possible to issue attachment 
and sale proclamation simultaneously in money 
execution. 

C7l The question is, in these circumstances, 
what is the effect of the omission to issue the 
notice under S, 158B (2)? It is, in my opinion, 
quite clear that having regard to the fact that 
notice was issued and served under o. 21, R. 22, 
the sale could not be a nullity, or without juris- 
diction. It would at least take effect as a money 
sale, that is to say, a sale of the right, title and 
interest of the judgmeut-debtor, bwause under 

S. 158AA, Bihar Tenancy Act, it is quite open to 
the decree-holder to elect whether he will proceed 
by way of rent execution against the tenure or 
Iholding itself or merely against the property of 
•the judgment-debtor, and there would be nothing 
illegal in proceeding under the Code of Civil 
Procedure and issuing the notice under O. 2 i, 
R. 22 , the Court in each case being the same. 
The Court will thereby acquire full jurisdiction 
■to sell the property of the judgment-debtor. This 
being so, it cannot be said in the present case 
that the failure to issue the notice under 8. 158B 
■( 2 ) rendered the sale wholly without jurisdiction. 
In that view if the sale could be set aside at all 
lit would be only within one month under O. 21, 
R. 90, and the application to set aside sale, apart 
from the fact that it was without merit, was 
long barred by time. The result is that Miscel- 
laneous Appeal NO. 261 succeeds, and I would 
allow it with costs and set aside the order hold- 
■ing the sale a nullity. 

C8] I now come to Miscellaneous Appeal 
No. 890. On 9-6-1944, the judgmont-debtors made 
a similar application under S. 47. The learned 
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Subordinate Judge rejected their application 
because he said the sale had already been sot 
aside on the appUcation of the mortgagee, and 
there was nothii^ further to set aside. Against 
this order the judgment-debtors have come in 
appeal. In view of what I have already said it 
is clear that in any view that application was 
rightly rejected. It also was long out of time. 
This appeal, therefore, fails and must be dis- 
missed with costs. 

[9} Lastly, there is the First Appeal No. 58. 
At the time when the sale took place a second 
suit was pending against the tenants for rent 
which was said to have accrued duo before the 
sale, namely, the period from the January kisht 
of 1938 to the January kisht of I94l. The previ- 
ous suit had been brought under the Transfer of 
Property Act. It was alleged that a notice to 
quit had been served. Rent was claimed up to 
the time of the quit notice, and for the subse- 
quent period damages for use and occupation 
were claimed. The Court held that the suit was 
one under the Bihar Tenancy Act. The notice 
to quit was ineffective. Therefore, damages 
could not be allowed, and as rent had not been 
claimed in the alternative that suit was dismis, 
sed with regard to the period in question which 
was the four kishts of the year 1933 . 

[lOj The defence in the suit then was, first 
that at the sale referred to the tenure had been 
purchased subject to the liability for rent due at 
the time, and, therefore, no suit could subse- 
quently be brought against the tenants for the 
rent of that period. Secondly, the claim was, in 
any event, barred for the four kists of 1938 because 
under the provisions of o. 2 , R. 2 , Civil P. C., 
rent for that period should have been claimed in 
the previous suit. 

LiiJ Both contentions were rejected by the 
learned Subordinate Judge, but, in my opinion, 
he should certainly have accepted the first con- 
tention and dismissed the suit on that ground. 

I have already stated the circumstances in which 
the sale took place and given my reasons for 
holding that the sale would take effect as a sale 
only of the right, title and interest of the judg. 
ment-debtors. The property would, therefore, be 
sold subject to existing encumbrances including 
the liability for rent. In the sale proclamation 
reference was made to that liability, .but it was 
in somewhat ambiguous terms. It was stated : 

"Be it known that the mokarari rent ofthe said tenure 
for January kisht of 1345 Fasii up to January kisht of 
1348 FasU is due by the judgment-debtors for the re- 
oovery of which a suit being Rent Suit No. 1 of 1941 
has already been instituted in the first Court of the 
Subordinate Judge at Gaya against the judgment- 
debtors and is pending trial." 

In the sale certificate it was also notified that 
the rent for this period was due by the judgment- 
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debtors, and in the bid sheet it is mentioned that 
the encumbrance was read out. Obviously all 
this is ambiguous. On one reading it might be a 
notification that the sale was subject to the 
liability, on another reading it might be taken 
as an indication that it was intended by the 
landlord to saddle the judgment-debtors with the 
liability. However that may be, once it is held 
that the sale was a money sale the landlord's 
wishes would become irrelevant, since all he 
could sell would be the right, title and interest 
of the judgment-debtors. The position has been 
cleEirly laid down by a Full Bench of this Court 
in Kalyani Prasad v. Surendra Nath (24 Pat. 
9®) wherein it is held that a landlord, who pur- 
chases a tenure in execution of a money decree 
obtained by him in a suit for recovery of arrears 
of rent of a tenure takes the property subject to 
the liability for the arrears of rent accruing due 
between the date of the suit and the date of the 
sale, though such liability may not have been 
notified in the sale proclamation. That is exactly 
the position in the present case, and we are 
bound by the ruling of the Full Bench. It is 
true that that was a case under the Chota 
Nagpur Tenancy Act, but there is no significant 
difference between the two Acts in this regard. 
The proviso to S. 60 , Chota Nagpur Tenancy 
Act, which does not occur in the Bihar Tenancy 
Act, is irrelevant, because as pointed out by the 
Full Bench, that proviso obviously refers to a 
rent decree and rent sale, and in the present 
case we are dealing with a money sale. In the 
course of the judgment the learned Judges refer- 
red to an observation of Ghose J. with regard to 
the Bengal Tenancy Act upon this point in 
Midnapur Zamindary Co, Ltd. v. Mrinal 
Kanti Roy (42 c. W. N. 967®). Ghose J. said ; 

“The tenantwas liable for those arrears. The landlord 
has DOW placed himself in the position of that tenant 
by purchasing his right, title and interest. Then can 
the Landlord still say that he can claim these arrears 
from the person whose right, title and interest he has 

purchased ? Moreover so far os the landlord 

auotioD'purchaser is concerned, he does not require any 
notice that arrears of rent are due.” 

That I apprehend, correctly states the position. 
Moreover, . the Full Bench has expressed the 
opinion that the position with regard to sales in 
money executions would be the same under the 
Bihar Tenancy Act. Mr. Prem Lall for the 
respondents relies* upon Kesho Prasad Stngh 
V. Paranjota Koer (6 p. L. j. 354^) but all that 
was laid down in that case was that if the land- 
lord obtains two rent decrees against a tenant 
and first executes one decree by sale of the hold- 
ing without notifying that the sole is subject to 
the other decree, and purchases the holding 
himself, he is not debarred from executing the 
other decree against the remaining properties of 
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the tenant. That seems to me, with respect, obvi- 
ously correct, because in a rent sale, without 
any notification that the sale was subject to any 
encumbrance, the holding will pass free from 
encumbrance, and, therefore, the tenant and not 
the landlord, would be liable for any rent due 
at the time of the sale. But this ruling quite 
clearly, is inapplicable to a case like the present 
one where the sale is not a rent sale. 

fl2] In my opinion, after the sale no suit for 
rent of the previous period could lie against the 
former tenants, and the suit should have been 
dismissed. As the appeal succeeds on this ground, 
it is unnecessary to express any opinion with 
regard to the point taken under O. 2, B. 2. I 
would, therefore, allow First Appeal No. 66 with 
costs, and direct that the suit be dismissed with 
costs. 

Sinha J. — I agree. 

G.N. Order accordingly^ 
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final mortgage decree held before Act — Personal 
decree tmsatisfied on that date Relief under Act 
~Sale, if can be set aside. 

Where in a suit for the recovery of money lent upon 
a mortgage, the final decree was execnted by the sale 
of the mortgaged property before the coming into force 
of the Orissa Money-lenders Act, but the personal 
decree for the nnrealized balance remained onr 
satisfied on the date when the Act came into 
force, the Conrt cannot either under Cl. (i) or 
Cl. (iv) of S. 11 (1) on an application for relief nndet 
this Act, set aside the sale validly held or disturb the 
title acqnired by such sale. The sale and the title * 
acquired thereunder have taken matter beyond the 
r^ioD of contract and it is no longer a case of r^ 
opening a transaction or taldng an account between the 
parties. 

In considering the matter it would not be right to 
adopt the reasoning of some of the Calcutta decisions 
given with reference to provisions of S. 86, Bengal 
Money-lenders Act, for the simple reason that the 
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Das J. — . These two appeals arise out of an 
execution matter, and have been heard together. 
Miscellaneous Appeal No. 18 of 1944 is an appeal 
by the judgment-debtor from an order of the 
learned Subordinate Judge of Sambalpur dated 
24-1-1944 by which the learned Subordinate 
Judge has refused an application of the judg- 
ment-debtor, filed for certain reliefs under the 
Orissa Money-lenders Act, to set aside in effect 
a sale held on 15-8-19S9. The other appeal, namely, 
Miscellaneous Appeal no. 80 of 1944 is an appeai 
by the deoree-holder against the said order of the 
learned Subordinate Judge granting certain other 
reliefs to the judgment-debtor. As the two 
appeals have been heard together, this judgment 
will govern both of them. 

[ 2 l The facts out of which these two appeals 
have arisen are shortly stated below. The judg- 
ment-debtor Manabodh Panda had executed a 
mortgage in respect of certain properties in 
favour of the deoree-holder, Srimati Rajkumari 
Miawni, on 24-3-1927. Rajkumari Misrani brought 
a suit on the foot of the mortgage in 1935 and 
obtained a preliminary decree on 80 - 4 - 1937 . This 
decree was made final on 4-11-1938. The final 
decree was for a sum of bs. 18,000 odd, out 
of which a sum of bs. 7,000 represented the 
principal amount of the mortgage bond, and 
BS. 11,000 odd reapresented interest. The final 
decree was put in execution, and on 7 - 8 - 1939 , 
the judgment-debtor applied for certain reliefs* 
under the Orissa Money-lenders Act (Act 3 [m] 
of 1939). This Act, so far as the relevant sections 
are conoemed, came into force on 1 - 7-1939 
throughout the province of Orissa; it could not 
however, come into force in Sambalpur, which 
was a partially excluded area, in the absence of 
a notification under S. 92, Government of India 
Act, 1936. Such a notification was issued on 
12-4-1940 by which the relevant sections of the 
Orissa Money-lenders Act, 1939. came into force 
in Sambalpur with effect from 15-4-1940 subject 
to certain modifications. Therefore, the date on 
which the judgment-debtor filed his application 
for relief under the Orissa Money-lenders Act 
was a date on which the Orissa Money-lenders 
Act, 1939, had not come into force in Sambalpur. 
On 16-8-1939 the learned Subordinate Judge dis- 
missed the application on the short ground that 
the Orissa Money-lenders Act, 1939. had not been 
extended to Sambalpur. A sale was held on that 
date and the mortgage properties (some 800 acres 
of land) were sold for a sum of Es. 10,000. The 
sale did not fully satisfy the decree and on 4 - 7 - 1942 , 


Patna 147 

a personal decree under o. 34, R. 6 was obtained 
for a sum of Bs. lo.ooo odd. In the mean, 
time, the judgment-debtor had appealed against 
the order of the learned Subordinate Judge 
rejecting his application for relief under the 
Ori^ Money-lenders Act, 1939, on 16-8-1939. 
This appeal was Miscellaneous Appeal No. 36 of 
1939 of this Court and was disposed of on 
18-9-1942. It was pointed out by this Court that 
the order of the learned Subordinate Judge dated 
15-8-1939, was correct inasmuch as the Orissa 
Money-lenders Act, 1939, did not apply in 
Sambalpur till after the notification under S 92 
Government of India Act, 1935. Dealing with 
the question whether in view of the personal 
decree passed in 1942 the judgment-debtor was 
entitled to reliefs under the Orissa Money-lenders 
Act, 1939, this <3ourt observed as follows in 
Miscellaneona Appeal No. 86 of 1939 : 

It may be that the appellant can make out a case 
for rel^f under S. 11. eab-s. (2), Money-lendora Act. 
Bince that decree (the personal decree for Bs. 10,886) hae 
not yet been executed and the Money-landera Act now 
extends to Sambalpnr. But, if so, the proper place for 
thM prayer to be made is not here, but before the Court 
of first instance which can, if necessary, take evidence 
and enter into the merits. It appears to be open to the 
ap^Uapt to make an application now before the learned 
Subordinate Judge and I have no doubt that any such 
^plication, if made, will receive full consideration both 
from the legal point of view and upon the merits from 
the^leamed Subordinate Judge.” 

With these observations the appeal no. 36 of 
1939 was dismissed by this Court. On 3-5-1943 
the judgment-debtor filed his present petition for 
certain reliefs under the Orissa Money-lenders 
Act, 1939. This petition has been dealt with by 
the learned Subordinate Judge as per his order 
dated 24-1-1944, the order in question in the two 
appeals before ns. The learned Subordinate 
Judge has held that under the provisions of the 
Orissa Money-lenders Act, 1939, it was not oi)en 
to him to interfere with or set aside the sale held 
on 15.8 1939, inasmuch as the sale had been 
validly held before the Orissa Money-lenders Act 
came into force in Sambalpnr. The learned 
Subordinate Judge has further pointed out that 
the decree-holder had taken delivery of possession 
through Court in February 1940, which was also 
tefore the Orissa Money-lenders Act, 1989, came 
into force in Sambalpur. The learned Subordi- 
nate Judge has expressed the view that title 
validly acquired by a sale held before the coming 
into force of the Orissa Money-lenders Act, 1989 , 
could not be disturbed, because none of the 
provisions of the Orissa Money-lenders Act 
warranted snch disturbance. In that view of the 
matter, he refused to set aside the sale but 
granted certain reliefs to the judgment-debtor in 
respect of the unsatisfied personal decree passed 
on 4-7-1942. The reliefs which the learned Sub. 
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ordinate Judge has given to the judgment-debtor 

may be expressed in his own words : 

‘'Interest svas allowed at 12 per cent, per annum and 
it lias to be reduced to 0 per cent, per annum and that 
the interest mu-t not c:^C' ed the principal. The learned 
pleader of the iipp!. cants admitted that the interest 


now would be more than Bs. 7000 which was the 
prixicnpal. The opposite party is therefore entitled to 
recover Ks. 14,000 as principal and interest with costs 
of the original suit and of final decree and personal 
decree with future interest at 5 per cent, per annum as 
directed in the preliminary decree, on the costs, less the 
amount of Bs. 10,000 realised by the sale of the pro- 
perty,” 

The learned Subordinate Judge has also 
allowed the judgment-debtor to pay the balance 
due in four equal six monthly instalments. The 
main grievance of the judgment-debtor is that 
the learned Subordinate Judge has not set aside 
the sale and prepared a new decree for the 
realisation of the dues under the mortgage bond 
of 1927 in accordance with the provisions of 
the Orissa Money-lenders Act, 1939. The decree- 
holder’s grievance against the order of the 
learned Subordinate Judge, as stated in the 
memorandum of appeal, is that the learned 
Subordinate Judge has "wrongly hold that the 
decree-holder was a money-lender within the 
meaning of the Orissa Money-lenders Act, 1939, 
and further that the learned Subordinate Judge 
should not have refused interest pendente lite. 
Out of these two points mentioned in the 
memorandum of appeal presented by the decree- 
holder, only the latter point regarding pendente 
lite interest has been pressed before us. 

[3] It would appear from what I have stated 
above that the main point for decision in connec- 
tion with the appeal of the judgment-debtor is if 
the learned Subordinate Judge should have 
reopened the transaction between the parties, 
under the Orissa Money-lenders Act, 1939, in such 
a way as to set aside the sale held on 15-8-1939 
and make a new decree for the parties, and a 
fresh valuation of the properties to be sold for 
the dues under the new decree. The learned 
Advocate-General, appearing for the judgment- 
debtor appellant, has placed several sections of 
the Money-lenders Act before us. He has drawn 
our attention to certain amendments made in 
the Orissa Money-lenders Act by Act 18 [xvin] 
of 1947, which was extended to Sambalpur by a 
notification on 1-8-1947. The learned Advocate- 
General relies mainly on Ss. lo and 11 of the Act 
as amended up-to-date. Sub-section ( 2 ) of s. U 
is in the following terms : 

“Where a decree passed by a Court on 1-4-19S6 or 
thereafter, on the basis of a loan, remains unsatisfied 
in whole or in part on the date on which this Act 
Mmes into force, the Court which passed the decree, or 
^ort or other authority to which the decree is 
sent for execution shall, on the application of the judg- 
ment-debtor, exeroisa all or any of the powers specified 
in snb-section ( 1 )." ^ 


Sub-section (i) of s. 11 as amended up-to-date 
says that in any suit whether brought by a 
money lender or by any other person in respect 
of a loan advanced before the commencenient 
of this Act, the Court shall exercise all or any 
of the following powers as may be applicable to 
it: then the powers are mentioned of which 
els. (i) and (iv) are relevant for our purpose. 
Clause (i) is os follows : 

“Be-open the transaction, take an account between 
the parties, and relieve the debtor of all liability in res- - 
pect of any interest, in excess of nine per centum simple 
per annum in the case of a secured loan and twelve per 
centum simple per annum in the case of an unsecured 
loan” ; 

clause (iv) is in the following terms : 

‘‘Set aside either wholly or in part or revise or alter 
any security given or agreement made in respect of any 
loan, and if the money-lender has parted with the secu- 
rity, order him to indemnify the debtor In such manner 
and to such extent as it may deem just.” 

By the Amending Act of 1947 a new sub-seotion, 
namely, sub-s. (3) boa been added to S, 10. This 
new sub-section is in the following terms : 

“Where a decree passed by a Court on 1st April 1936, 

Or thereafter on the basis of a loan remains unsatisfied 
in whole or in part on the date on which the Orissa 
Money-lenders (Amendment) Act, 1947, comes into 
force, the Court which passed the decree or the Court 
or other authority to which the decree is sent for exe- 
cutioQ shall, on the application of the judgment-debtor, 
exercise the powers specified in suh-s. (2) and the decree 
shall bd modified acoordiogly.^* 

Sub-section ( 2 ) of S. lo says that in such suit, as 
is referred to in sub-s. (l), the Court shall appro- 
priate towards the satisfaction of the loan any 
sum realised as interest through Court or other- 
wise, for the period preceding the institution of 
the suit, which is greater than the amount of the 
loan originally advanced. I may also refer here 
to sub-s. (l) of s. 10. which has been amended 
by Act 18 [XVIII] of 1947. That sub-section in 
effect says that no Court flhall in respect of a 
loan advanced before or after the commencement 
of this Act pass a decree for an amonnt of interest 
for the period preceding the institution of the 
suit which, together with any amount already 
realised as interest through Court or otherwise, 
is greater than the amount of the loan originally 
advanced. Both S3. 10 and 11 as they originally 
stood referred to a suit brought by a money- 
lender. By the amendment made in 1947 they 
now apply to a suit whether brought by a money- 
lender or by any other person in respect of a 
loan. The learned Advocate- General has con- 
tended before us that by virtue of the provisions 
of s. 16 amended ss. 10 and ll will now apply, 
so far as may be, to appeals and proceedings in 
execution arising in respect of decrees passed o® 

1st April 1936 or thereafter on the basis of loons, 
whether such appeals or proceedings were pend- 
ing on Or instituted after the date on which the 
said sections came into force. The confeen- 
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tion of the learned Advocate-General is that the 
personal decree passed in Jnly 1942 still remains 
unsatisfied- The personal decree is for the balance 
of the amount which the judgment-debtor was 
found liable to pay to the decree-holder under 
the preliminary decree jjassed on 30th April 1937 
and the final decree passed on 4th November 
1938. It is contended that all the decrees in this 
case were passed after 1st April 1936 and they 
still remain unsatisfied. The suit is, therefore, 
stiU pending and by virtue of the provisions of 
sub-s. (2) of 9. 11. sub-s. (3) of S. 10 and S. 16, 
Orissa Money-lenders Act, the judgment-debtor 
is entitled to all the reliefs under the various 
sections of the Ori^a Money-lenders Act, and if 
in order to give such reliefs it becomes necessary 
to set aside the sale held on 15th August 1939 or 
to disturb a title acquired by that sale, the Court is 
entitled to do so by virtue of the aforesaid pro- 
visions of the Orissa Money-lenders Act. This is 
the sum and substance of the contention, as I 
have understood it, of the learned Advocate- 
General. On behalf of the decree-holder, however, 
it has been contended that none of the provi- 
sions of the Orissa Money-lenders Act authorise 
the setting aside of a sale held before the Orissa 
Money-lenders Act came into force or the dis- 
turbance of a title acquired at such a sale. On 
behalf of the decree-holder it is contended that 
it may be open to the Court to apply the Orissa 
Money-lenders Act to the unsatisfied personal 
decree and give whatever relief the judgment- 
debtor is entitled to under the Orissa Money- 
lenders Act ; but the Court is not entitled under 
the provisions of the Orissa Money-lenders Act 
to set aside a sale which had been validly held 
before the Orissa Money-lenders Act came into 
force or to disturb a title acquired by that sale. 

[41 Stated in the form mentioned above, the 
question at issue reduces itself to the simple 
question if any of the provisions of the Orissa 
Money-lenders Act, 1939, authorise the Court, 
either by express words or by necessary implica- 
tion to set aside a sale validly held before the 
coming into force of the Orissa Money-lenders 
Act, 1939, or to disturb a title acquired at such a 
sale. The learned Advocate-General has not 
been able to show us any express words either 
in 8. 10 or 8. U or any other section of the 
Orissa Mmiey-lenders Act, 1939, which would 
authorise the Court to do so. A large number of 
decisions of the Calcutta High Court have been 
placed before us on this point. I think it is un- 
necessary to consider all these decisions in detail, 
for the simple reason that the provisions of the 
Bengal Money-lenders Act are different from the 
provisions of the Orissa Money-lenders Act in 
f.Kift respect. I invite special attention to 8. 80, 
Bengal Money-lenders Act, which relates to tiio 


re-opening of transactions. Sub-section (2) of that 
section of the Bengal Act clearly authorises the 
Court to restore the judgment-debtor’s property 
acquired by the decree-holder in consequence of 
the execution of the re-opened decree. If the 
judgment-debtor pays to the decree-holder the 
amount of the new decree, then possession of the 
property remains with the judgment-debtor; if 
there is default, possession of the property comes 
back to the decree-holder. These and similar 
provisions of the Bengal Act are not to bo found 
in the Orissa Money-lenders Act. It would not, 
therefore, be right to adopt the reasoning of some 
of the Calcutta decisions, given with reference to 
the provisions of S. 36 of the Bengal Act, for the 
purpose of interpreting the provisions of the 
Orissa Money-lenders Act. I propose, therefore, 
to examine independently the provisions of the 
Orissa Money-lenders Act before referring to 
some of the Calcutta decisions. 

[ 5 ] The sections relevant for the puri^Dse of 
this appeal are Ss. 16, 11 and 10 . The material 
portion of S. 16 is in cl. (ii), which says that the 
provisions of Ss. 10 to 15 shall, so far as may be, 
apply to apjjeals and proceedings in execution 
arising in respect of decrees passed on 1st April 
1936 or thereafter on the basis of loans whether 
such appeals or proceedings in execution were 
pending on, or instituted after, the date on which 
the said sections come into force. It is contended 
before us that when S. 16 makes applicable the 
provisions of Ss. 10 to 15, so far os may be, to 
pending appeals and proceedings in execution 
arising in respect of decrees passed on 1st April 
1936, or thereafter, it means ss. 10 to 15 as 
amended up-to-date, that is, as they stand on the 
date on which they are being applied. Assuming 
this contention to be correct without deciding it, 
the section merely takes us back to ss. 10 and 11. 
We have, therefore, to see if there is anything 
in S3. 10 and ll, as amended up-to-date, which 
authorises the Court to set aside a sale already 
held or disturb a title already acquired , before 
the coming into force of the Orissa Money-lenders 
Act, 1989 , in the particular area from which this 
appeal comes. The learned Advocate- General has 
relied on sub-s. (2) of S. ll and sub-a. (3) of S. 10. 
Both these sub-sections allow the Court to grant 
certain reliefs in respect of a decree passed on 1 st 
April 1936 or thereafter on the basis of a loan, 
when the said decree remains unsatisfied in 
whole or in part on the date on which the Orissa 
Money-lenders Act, comes into force (in the case 
of sub-s. (2) of 8. ll) or the date on which the 
Orissa Money-lenders (Amendment) Act, 1947, 
comes into force (in the case of sub-s. (S) of S. 10). 
The learned Advocate-General has contended 
before us that the personal decree of 1942 is still 
unsatisfied, and, therefore, the preliminary and 
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final decrees passed in 1937 and 1938 also remain 
unsatisfied. He has referred us to the forms of 
decree in Appendix D of sch. l, Civil P. C., 
particularly the forms in which decrees in a 
mortgage action are passed. He has referred to 
form No. s, the form in which a personal decree 
under o. 34, r. 6 is passed, in which there is a 
reference to the final decree and it is stated that 
the balance due after the sale under the final 
decree is so much. The learned Advocate-General 
may be right in bis contention that the amount 
payable under the personal decree is really a 
part of the final decree, which adjusts the total 
liability of the debtor to the creditor. In this 
view, if the personal decree remains unsatisfied, 
decree and the preliminary decree can 
also be said to remain unsatisfied. Accepting, 
therefore, this part of the argument of the 
learned Advocate-General, we have to consider 
whether the Court can give the kind of relief 
which the^ learned Advocate-General wants for 
his client in this case. Sub-section ( 2 ) of S. 11 
entitles the Court to exercise all or any of the 
powers specified in sub-s. (i). That sub-section 
has four clauses, with two of which we are con- 
cerned. These two clauses I have already quoted 
in extenso in an earlier part of this judgment. 

I can find nothing in those two clauses which 
woiJd authorise the Court to set aside a sale 
validly held before the coming into force of the 
Orissa Money-lenders Act, 1939, or to disturb a 
title validly acquired by such a sale. There has 
^^n some argument before us if the expression 
reopen the transaction*’ is an independent 
cla^e, and if under that clause the Court is 
entitled to set aside a sale which has been held 
before the coming into force of the Orissa 
Money-lenders Act, 1939. My own view is that 
the expression “reopen the transaction” in cl. (i) 
ifl not an independent clause. It is followed by 
some other words which clearly show that the 
reopening of the transaction is for the limited 
purpose of relieving the debtor of all liability in 
respect of any interest in execess of nine per 
centum simple per annum in the case of a secured 
loan and twelve per centum simple per annum 
in the case of an unsecured loan. The expressions 
reopen the transaction’* is followed by a comma: 
tten there 13 the expression “take an account 
^tween the parties;’’ these two expressions 
merely show that the Court can do certain things 
m order to give a particular relief. What relief 
the Court can give is mentioned in the following 
words : “and relieve the debtor of all liabUity 
m ^pect of any interest.*’ etc. It is clear to me 
the reopening of the transaction which the 

pS'ciSr °^eiving the 

mentioned in oi. (i). 
either by express words or 


necessary implication, allow the Court to set 
aside a sale already held before the coming into 
force of the Orissa Money-lendera Act or to dis- 
trub a title acquired by such a sale. If a decree 
passed on 1-4-1936, or thereafter on the basis of 
a loan remains unsatisfied, the Court can give 
relief to the judgment-debtor under ol. (i) of sub- 
8. (i) of s. 11 to the extent mentioned therein; it 
can reopen the transaction, take an account be- 
tween the parties and relieve the debtor of all 
liability in respect of any interest in excess of a 
wrtain percentage. For the purpose of calculat- 
ing the present liability of the judgment-debtor, 
the Court can do any of the things mentioned in 
cl. (i). ’Ibere is, however, nothing in that clause 
which would indicate that the Court cpin inter- 
fere with a sale validly held or a title validly 
acquired before the coming into force of the Act, 
The sale and the title acquired thereunder have 
taken the matter beyond the region of contract, 
and it is no longer a case of reopening a transac- 
tion or taking an account between the parties. 
The next clause is cl. (iv), which allows the Court 
to set aside either wholly or in part or revise or 
alter any security given or agreement made in 
respect of any loan, etc. Here, again, the security 
no ^nger exists after the mortgaged property 
has been sold in execution of a final decree. The 
security had merged into the decree, and so far 
03 the security is concerned it has vanished by 
the sale of the mortgaged property. I think it 
will be stretching the language too far to hold 
that the expression “set aside either wholly or 
in part or revise or alter any security given” 
means that the Court can undo a sale which has 
already been held or disturb a title which has 
been validly acquired. There is an important 
proviso to sub-s. (l) of s. ll which says that 
nothing contained in the sub-section shall be 
deemed to require the creditor to refund any 
sum which has been paid to him. This proviso 
also restricts the scope of sub-s. (l) of s. 11 , and 
indicates that the Legislature did not intend that 
in the process of reopening, everything which has 
been done before including sales held should be 
disturbed. Then there is another important con- 
sideration. If the intention was that sales already 
held and title validly acquired thereunder before 
the coming into force of the Orissa Money- 
lenders Act, 1939, were to be disturbed one 
would expect certain provisions regarding- third 
pwty purchasers, or bona fide assigns. Such 
provisions occur in the Sengal Act, which goes 
much further than the Orissa Money-lenders 
Act. The absence of euoh provisions in the Orissa 
Money-lenders Act, particularly in s. 11, is 
against the contention of the learned Advocate- 
General. Turning now to s. 10 of the Act, the 
position is the same. Snb-seotion (3) of S. 10 
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allows the Court to give suoh relief to the judg- 
ment-debtor as is specified in sub-s. (2). Neither 
sub-s. (2) nor sub-s. (3) of S. 10 say anything 
-about setting aside a sale or disturbing a title 
validly acquired before the coming into force of 
the Act. The learned Advocate-General has laid 
great emphasis on the expression “and the 
decree shall be modified accordingly’* which 
occurs in sub-s. (3). He says that if the decree 
is to be modified, it must be the preliminary and 
the final decrees which still remain unsatisfied; 
if these decrees are to be modified, then a fresh 
sale must be held in accordance with the modi, 
fied decree. Here, again, I do not think that 
the words of the section justify the contention 
raised on behEdi of the judgment-debtor appeU 
lant. The expression *‘the decree shall be modi- 
fied accordingly” has to be read with sub-s. ( 2 ) 
of S. 10 and that sub- section indicates the kind 
of relief which can be given. I am unable to 
accept the contention of the learned Advocate- 
General that the expression means that a sale 
already held should be set aside or a title validly 
acquired before the coming into force of the 
Act shall bo disturbed. My conclusion, therefore, 
is that there is nothing in the two sections 10 and 
11 which would justify the Court in setting aside a 
sale validly held before the coming into force of 
the Orissa Money-lenders Act or to disturb a 
title validly acquired under such a sale. 

[6] I now turn to some of the decisions which 
liave been placed before us. The learned Advo- 
oate-General has placed great reliance on three 
decisions : A.I.R. 1944 cal. 193;' A.I.B. 1944 p. c. 
86* and A.I.R. 1942 Oal. 123.* The first decision 
is a Full Bench decision in which the principal 
question for consideration was formulated as 
follows : 

Where in a salt for the recovery of money lent upon 
a mortgage, the final decree was executed by the sale 
of the mortgaged property before 1-1-1939 {which was 
the relevant date under the Bengal Aot), but a personal 
decree for the unrealised balance remained nnsatisfled 
on that date, can the Court in exercise of its powers 
under S. 36, Bengal Money-lenders Act, reopen the 
preliminary decree and final decree as well as the 
personal decree so as to affect all three ?” 

The answer given by the Pull Bench was that 
©aoh of the three decrees in the suit was a decree 
to which the Bengal Aot applied and that none 
of these three decrees were fully satisfied by 
1-1-1939. This decision is really a decision in 
favour of the learned Advocate-General so far as 
the first part of his contention is concerned, 
namely, when a personal decree passed under 
0. 34, B. 6, Oivil P.C., remains unsatisfied it follows 
that the preliminary decree and the final decree 
also remain unsatisfied. I have already stated 
that this part of the contention of the learned 
Advocate-General may be accepted as correct. 


The Calcutta decision, however, is no authority 
for the second proposition of the learned Advo- 
cate-General that S3. 10 and 11 , Orissa Money- 
lenders Act, authorise the setting aside of a sale 
already held before the coming into force of the 
Act. It is true that a sale had already been held 
in execution of the final decree in the Calcutta 
case; but I have already pointed out that s. 36 , 
Bengal Money-lenders Act, goes much further 
than the corresponding provisions of the Orissa 
Money-lenders Act, and gives the power to 
restore to the judgment-debtor property which 
had already been purchased by the decree-holder 
in execution of the reopened decree. Section 36, 
Bengal Act, also contains provisions for the pro- 
tection of third party purchasers and bona fide 
assigns for value. There are no corresponding 
provisions in the Orissa Money-lenders Act, and 
the case before us must be decided on the terms 
of the provisions of the Orissa ^loney-lenders 
Aot. The facts of the Privy Council decision on 
which the learned Advocate-General has relied 
were as follows : The plaintiff commenced a 
mortgage action claiming a decree for payment 
of Rs. 3,88,300 the amount then due to the mort- 
gagees, on default of payment, sale of the mort- 
gaged properties, and liberty to apply for the 
recovery of any balance after sale. The suit was 
contested and the parties arrived at a compro- 
mise agreement to be enforced by a decree, and 
on 4-7.1933, the decree was made on the basis of 
the compromise. One of the terms of the com. 
promise was that defendant 1 shall execute in 
favourN)f the plaintiff a sale deed in respect of 
some villages which would be selected by the 
plaintiff. On 26-6.1934, the creditor applied for 
execution of the aforesaid decree. This applica- 
tion was resisted and before the execution pro- 
ceedings had been determined, there came into 
force the U. P. Agriculturists’ Relief Aot of 1934. 
On 23-7-1935, the debtor claimed certain reliefs 
under ss. 5 and 30 of the said Act. The Subordi- 
nate Judge granted those reliefs but the Chief 
Court at liucknow held that the reliefs could be 
granted only in respect of suoh decrees as con- 
tained a direction for payment of money. Their 
liordships did not agree with the reasoning of 
Chief Court. With regard to the contention that 
the parties should not be allowed to resile from 
the agreement, their Lordships observed as 
follows : 

"This consideration appears, with respect, to be more 
appropriate to appeal than to revision ; bat as the 
operation of a Relief Act is one of general importance 
it may be as well to point out that the object of all such 
Acts is to give relief from agreements made by the 
applicants whether under the laws relating to usury or 
otherwise, and that it cannot in ordinary oiroamstances 
be an objection to relief that the applicant is seeking to 
resile from the very agreement against which the law 
has expressly smd he may be relieved.'* 
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No question of setting aside a sale validly held 
before the coming into force of the Act was 
under consideration in the case before their 
Lordships, and I am unable to deduce any such 
principle as is contended for by the learned 
Advocate-General from the decision of their 
Lordships of the Judicial Committee. The case 
in A. I. R. 1942 Cal. 123® was a case in which the 
sale was set aside ; that was, however, a case in 
which the matter came up to the High Court 
when the sale w’as pending confirmation in ac- 
cordance with the provisions of S. 35, Bengal 
Money-lenders Act. The matter, therefore, was 
at large and it was open to the Court either to 
confirm the sale or not to condrm it. The sale 
appears to have been held in that case after the 
Bengal Money-lenders Act had come into force, 
and the question of confirming the sale under 
that very Act was in issue. That decision can be 
no authority for the proposition that a sale 
validly held before the coining into force of the 
Act can be set aside under the provisions of the 
Act, when those provisions do not say so either 
in express words or by necessary implication. 
On behalf of the decree-holder also several deci- 
sions of the Calcutta High Court have been placed 
before us. As I have already stated, no useful 
purpose will be served in considering those deci- 
sions which were given with reference to the 
terms of s. 86, Bengal Money-lenders Act. I may 
only refer to one such decision in 49 c. w. N. 367* 
where it was held that even under s. 86, Bengal 
Money-lenders Act, the Court reopens a decree 
only for the purpose of and so far as it io' neces- 
sary for giving relief to the borrower against 
specific evils sought to be remedied by the Act, 
namely, liability for interest in excess of the 
limits specified. It was further observed that the 
passing of a new decree did not mean that the 
old decree and all adjudications implied there- 
under were totally gone, and that the parties 
were not relegated to their rights and liabilities 
on the original cause of action. The position 
under the Bengal Money-lenders Act has been 
further clarified in A. i. B. 1945 Cal. 177,® where 
it was pointed out that the right conferred on 
the judgment-debtor under cl. (o) of sub-s. ( 2 ) of 
8. 86 of the Bengal Act was in the nature of jura in 
re alieno, the title being still in the decree-holder 
j^<^aser, but burdened with the enjoyment of 
th© judgmoiit^dobtor od long as h© pays tb© in- 
stalments payable under the new decree ; when 
the new decree is fully paid up he becomes the 
owner, for the decree-holder purchaser would not 
M considered to be owner, for the debt due to 
Mm m consideration of which he had purchased 

discharged by payment. 
^>een contended by learned 
counsel for the decree-holder that even under 


the Bengal Act the title of the decree-holder 
under the purchase does nob disappear : that title- 
remains and possession is given to the judgment- 
debtor for the purpose of paying up the amount- 
under the new decree. I do not think any useful’ 
purpose will be served by investigating further 
the position under the Bengal Money-lenders 
Act, as I am clear in my mind that s. 36, Bengal 
Money-lenders Act, goes much further than any 
of the provisions of the Orissa Money-lenders 
Act, and the case before us must be decided oa 
the terms of the various sections of the Orissa 
Money-lenders Act and not by the principles laid 
down in several Calcutta decisions with referenos 
to s. 36, Bengal Money-lenders Act. For ths 
reasons given above, tiie appeal of the judgment^ 
debtor must be dismissed. 

[7] The appeal of the decree-holder can, I 
think , be disposed of in a few words. Learned 
counsel for the decree-holder contends that under 
s. 10 (i), Orissa Money-lenders Act. the amount 
of interest for the x)eriod preceding the institu* 
tion of the suit cannot be greater than tha 
amount of the loan originally advanced . He con- 
tends, therefore, that the learned Subordinate^ 
Judge should not have fixed the limit of Bs. 14,00a 
without taking into consideration interest pen- 
dente lite. It is sufiScient to point out that the 
suit was brought in 1935 and the period antece- 
dent to the institution of the suit was a i)eriod 
of about eight years only. Under 8. 11 of the Aofe 
the Court could relieve the debtor of all liability 
in respect of any interest in excess of nine per 
centum simple per annum in the case of a secu- 
red loan. The interest at that rate for a period 
of 8 years would be much less than Bs. 7000- 
Calculated at 9 per cent, per annum simple the 
interest on the principal sum of Bs. 7000 would 
be BS. 630. The learned Subordinate Judge- 
has allowed interest to the maximum extent of 
Bs. 7000, which would cover a period of more 
than 10 years. Therefore, I ftm unable to accept 
the contention of the decree-holder that the 
learned Subordinate Judge Las not given her 
interest pendente lite. 

[8] The result, therefore, is that both the- 
appeals fail and are dismissed. In the peculiar 
circumstances, the parties will bear their own. 
cx^s for the hearing of the appeals in this Court. 

[9] Ayyar J. — I agree. Arguments based on 
analogy are sometimes apt to be misleading. The 
Bihar Money-lenders Act specifically exempted 
decrees from the operation of “reopening the tran- 
saction *’ and the Bengal Act in s. 86, provided*. 
among other relief to the borrower, for tba 
judgment-dehtor being restored to possession and 
continuing in possesaion so long as he pays off 
the dues, as fixed by the Court. But the OriSA 
Act contains no provision for unsettling a sal* 
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which has already taken place or for disturbing 
a valid title which has already been acquired 
before the relevant date, in the process of re- 
opening the transaction** under S. 11 (l) (i), 
Orissa Money-lenders Act, The Court cannot 
stretch the words of a statute in such a way 
as to import remedies which are not speciiied 
in the statute itself. 

B.G.D. Appeals dismissed. 
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Basdeo Narain Choudhury and others — 

Plaintiffs — Appellants v. Karu Mdhton and 

others — Defendants — Bespondents. 

A. F. A. D. No. 1788 of 1945, Decided on 16-9-1947, 
from decision of Addl. Sab-Judge, Patna, D/* 18-8*1945. 

(a) Civil P. C. (1908), S. 100 — Question of fact 
or law — Representation — Civil P. C. (1908), O. 1, 
R. 8. 

Question whether the plaintiff tenant in a rent 
reduction proceeding represents the whole body of 
tenants is a mixed question of law and fact. [Para 4] 

Where the representative capacity of the plaintiff 
appeared to have received the sanction of the landlords 
inasmuch as the rent receipts were granted in his name 
alone, it was held, all the things considered, that the 
representative capacity of the tenant was well proved : 
19 L C. 989 (Cal.), Rel. on; 15 A. I. R. 1928 Pat. 218 
and 7 A. I. B. 1920 Pat. 204, Ref. [Para 4] 

Annotation. — (’44-Com.) Civil P. C., Ss. lOO-lOl, 
N. 61, Pts. 1 and 2, O. 1, R. 8, N. 8. 

(b) Bihar Tenancy Act (8 [VIII] of 1885), S. 112A 
— Rules framed by Board of Revenue, Chap. 7B, 
Rr. 115 and 117 Rent reduction proceedings — 
Notice must be served on all landlords unless land- 
lords served represent others. 

The underlying object of the Br. 115 and 117 is that 
before the rent of a holding is proposed to be altered to 
the prejudice ol any party it should not be done until 
that party had notice of the rent settlement proceedings. 
This isquitein accord with the fundamental prinoipleof 
law that before an order is passed affecting any person 
that person should be given an opportunity to be heard. 
Where there are no less than 34 landlords, but notice is 
served on only two of them, and there is no evidence 
to show that these two latter have any valid authority 
to represent the entire body of landlords, the remaining 
82 landlords have every right to be served with a notice 
BO that if they wish, they can contest the proceedings \ 
88 AJ.B. 1946 Fat. 102 and 33 A.I.B. 1946 Fat. 15, 
Expl. and Dieting. [Para 5] 

The mere fact that the landlords who are served with 
the notice are managing on behalf of the other unserved 
landlords does not establish representation, specially 
when these landlords belong to different castes and 
places. [Para 6] 

Thus an order passed by the revenue authorities in 

the Bent reduction proceedings in the absence of the 
unserved landlords is without jurisdiction. [Para 6] 

Cases referred : — 

1 . (’18) 17 O. W. N. 838 : 19 I. 0. 989, Ohaxnatkarin 
Dwi y. Triguna Nath. 

2. (*28) 7 Pat. 129 : 16 A. I. B. 1928 Fat. 218:109 I. G. 
510, Shyam Sunder v, Gobardhan. 
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3. (’20)6 Pat. L. J. 32 : 7 A. I. R. 1920 Pat. 201 : 54 
I. C. 39, Beradar Singh v. Bacba Mabto. 

4 . (’46) 33 A. I. R. 1946 Pat. 102:227 I. C. 615, Maho- 
med Yunus V. Bishu Nath Singh. 

5. (’45) 24 Pat. 597 : 33 A. I. R. 1946 Pat. 15:226 I. C. 
144, Mahomed Yaski v. Tara Mahton. 

6. (’40) 21 P. L. T. 246 : 27 A. I. R. 1940 Pat. 406 : 
189 I. C. 739, Central Co-operative Bank* Ltd. v. 
Dasarath Pandey. 

7. (’41) 22 P. L. T. 374 : 28 A. I. R. 1941 Pat. 390 : 
194 I. G. 99, Sree Kant Lai v. Ajodhya Singh. 

C. P. Sinha and Sidheshivar Prasad Singh — 

for Appellants. 

G. P. Singh and Shashi Shekhar Prasad Siyigh — 

for Respondents. 

Mukharji J. — This 13 plaintiffs’ second 
appeal. They brought Title Suit No. 65 of 1942 
in the Court of the Munsif of Bihar for a 
declaration that the order of reduction of rent of 
a certain bolding of 23.62 acres held by the de- 
fendants under them was void and without juris- 
diction. There was also a claim for arrears of 
rent for the years 1347 to 12 annas kist of 1349. 
Previously there was a suit by the plaintiffs 
against the defendants for arrears of rent in res- 
pect of the years 1344 to 1346. In that suit the 
claim of the plaintiffs was reduced in accordance 
with the order passed by the Rent Reduction 
Officer. The claim of the plaintiffs in Title Suit 
NO. 65 of 1942 also included an amount which 
represented the difference between the khatian 
jama and the reduced rental so far as these three 
years, namely, 1344 to 1346, were concerned. The 
suit was contested by the defendants on the 
ground that the order of the Rent Reduction 
Officer was perfectly valid and that the plain- 
tiffs had no cause of action. 

[ 2 ] Before I proceed further, I may mention 
that the annual jama of the holding besides cess- 
was Rs. 250. The amount of cess payable annu- 
ally was Bs. 3-12-0. From Exs. E and E-1, the 
rent schedules, it appears that the rental was 
first reduced to Rs. 142-6-0 and then to Rs. 124-7-0. 
The first reduction was under cl. (o) of s. 112A, 
and the second under cl. (d) of the same section. 
The learned trial Court gave a decree to the 
plaintiffs according to the reduction made under 
cl. (c). Both the plaintiffs and the defendants 
appealed against the judgment of the learned 
Munsif. At page 19 of the Paper Book the learn- 
ed Additional Subordinate Judge who heard the 
appeal and the cross- objection observed as 
follows : 

’’Under such circumstances, I do not quite under- 
stand why the trial .Court ignored the reduction under 
ol. (d)aDd allowed the decree at the reduced rate accord- 
ing to ol. (c) alone. I would,- therefore, allow the cross- 
objection and order that the reduction under cl. (d) will 
also bo available to the respondents." 

The learned Additional Subordinate Judge thus 
allowed the cross-objection and dismissed tho 
appeal. 

[8] A few facts need be stated here for a pro- 
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per appreciation of the respective cases of the 
parties. The holding in question is held by as 
many as 24 tenants, and there are no fewer than 
34 landlords. It is the admitted case of the par- 
ties that the application for reduction of rent 
■was made only by Kara Mahton, one of the 
tenants. It is also an admitted fact that out of 
the large body of landlords only two were im- 
pleaded. These two are Basdeo Chaudhury and 
KasL Chaudhury. According to the plaintiffs 
{vide para. 4 of the plaint — pp. 3-4 of the Paper- 
Book) Gopi Mahto and Paryag Mahton, two of 
the recorded tenants of the holding, are still 
alive. It was also the case of the plaintiffs that 
the heirs of some of the other recorded tenants 
are alive. The main ground upon which the 
order of the Kevenue Officer reducing the rental 
was challenged as having been passed without 
jurisdiction is that all the landlords and tenants 
concerned were not made parties to the rent 
reduction proceedings. The case of the defen- 
dants, on the other hand, was that only Karu 
Mahto filed the application for reduction as, so 
it was said, Karu Mahto represented the other 
tenants. As for the allegation in the plaint that 
out of so many landlords only two were im- 
pleaded, the case of the defendants was that 
these two looked after the affairs of the entire 
body of landlords, and as such were impleaded 
in their representative capacity. Both the Courts 
below have held that there was representation 
and they upheld the order of the Rent Reduo- 
■tion Officer. 

[4] On behalf of the plaintiffs-appellants it 
has been contended that the learned Courts 
below were wrong in their view that only one 
tenant represented all the tenants whose names 
find mention in the Survey Record-of- Rights. 
Similarly, it was also contended that there was 
no justification for the finding that only two 
landlords represented the entire body of land- 
lords in this case. On behalf of the respondents 
it was argued that the question of representation 
is one of fact, and as such cannot be gone into 
in second appeal. The question of representation 
'Came up for consideration in the cose reported in 
17 o. V7. N. 833.' A Division Bench of-the Calcutta 
High Court presided over by Jenkins C. J. held 
that where one of a number of tenants is put 
■forward by the rest as their representative he 
can be regarded as the sole tenant for the pur- 
poses of a suit for arrears of rent within Chap. 14, 
Ben. Ten. Act. Their Xjordships further held that 
whether one of several tenants can be regarded 
-as representative of the rest must depend on the 
•oiEOuxnatances of each case, and is largely, if not 
•erontially, a question of fact. In 7 Pat. 139,* a 
Division Bench of this Court has held, whether 
•one or several co-tenanta can be regarded as a 


representative of the rest is a question of fact 
and depends on the circumstances of each case. 
Dealing with the case as to whether Karu Mahto 
represented all the tenants of the holding, the 
learned first appellate Court has observed as 
follows : 

“But the defendants have filed rent receipts (Ezs. 1 
series) to show that Karoo Mahton alone was recorded 
in the malik’s sharista and all the rent receipts were 
granted in bis name alone.'* 

All the recorded tenants appear to he of the 
same family. Therefore, one need not be sur- 
prised that only one of them represented the 
rest. The fact that in the rent receipts the name 
of Karu Mahto alone finds mention goes to show 
that the landlord accepted Karu os representing 
the entire body of tenants recorded in the Survey 
Record of Rights. In 5 Pat. L. J. 82,® it was held 
that where five persons are entered in the record- 
of-rlgbts as the tenants of a certain land a rent 
decree cannot be obtained in a suit against only 
one of them. In that case one Chatarpati Mahto 
was alleged to be the karta of the family, and 
as such entitled to act on behalf of the other 
recorded tenants. This was not proved and so it 
was held that no rent decree could be passed. 
In the case with which we are concerned it was 
alleged by the defendants that Karu Mahto was 
acting on their behalf. Kara Mahto is thus put 
forward by the remaining tenants as their repre- 
sentative. This representative capacity of Karu 
Mahto also appears to have received the sanction 
of the landlords, because one finds that the re- 
ceipts granted by the landlords show the name 
of Karu Mahto alone as the tenant. The genuioe* 
ness of the receipts has not been called in ques- 
tion. One can, therefore, safely take it that in 
the sherista of the landlord also the name of the 
tenant is Karu Mahto. All things considered, 
therefore, I can have no hesitation in holding 
that the representative capacity of Kara Mahto^ 
was well proved in this case. As for the conten- 
tion that the question of representation is one of 
fact, I may observe that it is rather a mizedj 
question of fact and law and not one which is^ 
purely of fact. This is borne out by the mlingi 
reported in 17 O. N. 833' above referred to 
where it has been held that such a question is 
laigely, if not essentially, a question of fact. 
Their Lordships in 17 o. "W. N. 833' did not say 
that such a question is purely one of fact. The 
decision reported in 17 Calcutta Weekly Kotes 
has been approvingly referred to in 7 pat. 199- 

Csl The question next is whether t'wo of the 
landlords really represent^ the whole body of 
landlords in this case. The learned Additional 
Subordinate Judge thought that because these, 
two landlords were in charge of collection and! 
TTiar>ngA<i the affairs on behalf of all the land-i 
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lords, therefore, it can very well be said that 
they represented all the landlords recorded in 
respect of the tenure in question. No power of 
attorney of any kind has been proved in this 
connexion. Besides, one finds that the plaintiffs 
are of different castes and of different places. 
They seem to have very little in common. In 
such circumstances I do not see how it can be 
held that only two of the landlords represented 
the entire body of them. The Board of Revenue 
has framed certain statutory rules and instruc- 
tions under the Bihar Tenancy Act for the 
guidance of Revenue Officers acting under the 
provisions of the said Act. Admittedly in the 
present case the reduction of rent was effected 
in accordance with the provisions of s. ll 2 Ai 
Bihar Tenancy Act. Rule 115 under Chap. 7B 
of the Rules framed by the Board of Revenue 
is important. According to this rule when the 
Governor has issued a notification under sub- 
8. (1) of S. 112A directing that a settlement of the 
rents of the occupancy holdings situated in any 
area or of any class or classes of occupancy hold- 
ings situated in any area shall be made, the 
Collector s hall serve a notice by proclamation 
and beat of drum and by posting it in the pre. 
sence of not less than two persons in some 
oonspicuoM place in each village in the area 
specified in such notification. The rule goes on 
to describe what the form of the notice will be 
and what it must state. Such notice is to be 
served at least one month previous to the date 
fixed for settlement of rents. Under R. 117 , an 
■ex x>Ai^te order can be passed by a Revenue 
Officer who is to settle such rents under S. 112A; 
but R. 117 has got a proviso which is important. 
This proviso lays down that where the parties 
have nob attended in compliance with the notice 
served under R. 116, the CoUeotor shaU serve on 
each person interested a special notice. The 
proviso IS also to the effect that no rent shall 
be altered in the absence of such parties until 
after the service of such special notice has been 
proved. The underlying object of the rules is 
quite clear; it is that before the rent of a holding 
is proposed to be altered to the prejudice of any 
party it should not be done until that party had 
notice of the rent settlement proceedings. This 
is quite in accord with the fundamental principle 
of law that before an order is passed affecting 
any person that person should be given an opi)or- 
tunity to be heard. In the present case there 
were no less than 84 landlords, but notice was 
served on only two of them. There is no evidence 
to show that these two latter had any valid 
authority to represent the entire body of land- 
lords. The remaining 32 landlords had every right 
to be served with a notice so that if they chose, 
they could contest the proceedings. In the case 
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reported in A. I. R. (33) 1946 pat. 102,* a husband 
was the proprietor of ten annas eight pies milkiat 
while his wife was the usufructuary mortgagee 
of the remaining milkiat. No notice of the rent 
reduction proceedings was served on the wife 
and she was not made a party to those proceed- 
ings. It was held by Beevor J. that the order 
passed by the Revenue Officer for a reduction of 
rent was without jurisdiction. On behalf of the 
respondents a reference has been made to the 
case in 24 pat. 597.® Their Lordsbii33, Fazl Ali 
C. J. and Imam J. were considering s. lOiB, 
Bihar Tenancy Act. The appellant before their 
Xjordships had withdrawn his objection, and the 
Settlement Officer dealt with the matter under 
S. 104E. The proviso to S. 104E states that no 
revision of an entry in a sattlement rent roll 
shall be made until a reasonable notice has been 
given to the parties concerned to appear and be 
heard in the matter. Their Lordships observed 
that it was not established to their satisfaction 
that this proviso was nob complied with. Imam J. 
who delivered the leading judgment next went 
on to observe that even assuming that the Settle- 
ment Officer revised the rent settled by the 
Assistant Settlement Officer without giving an 
opportunity to the parties to appear and be 
beard, it would at best be a case of exercising 
jurisdiction illegally and not a case of acting 
without jurisdiction. The learned Judge then 
went on to refer to the cases reported in 2l p.l.t, 
246® and 22 P.L.T. 374^ respectively. The obser- 
vations of their Lordships just referred to were 
in the nature of obiter dicta. Besides, their 
Lord^ips were not considering the implications 
of the rules framed under the Bihar Tenancy 
Act. In my opinion the Revenue Officer who 
reduced the rent in this case acted without juris, 
diction when he passed order in the presence of 
only two out of 34 landlords interested in the 
land in question. 

[6] A point that was taken on behalf of the 
landlords is that the suit of the plaintiffs-appel- 
lants was barred by the principle of res judicata^ 
Bxhibit o is a certified copy of judgment in Rent 
Suit NO. S8il of 1939 brought by the present 
appellants against the present respondents. In 
that suit also the main point for consideration 
was whether the jama was Rs. 250 as claimed 
by the appellants, or it was les^ as claimed by 
the respondents. The learned Munsif by his judg- 
ment dated 15th May 1940 decreed the suit of 
the plaintiff at the reduced jama. It is contended 
on behalf of the defendants- respondents that this 
judgment should operate as res judicata because 
the plaintiffs did not go up in appeal against it. 
Certain papers were proved on behalf of the 
plaintiffs-appellants to show that they contested 
the legality of the order passed by the Revenue 
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Officer first before the Collector, then before the 
Commissioner and finally before the Board of 
Revenue. Exhibit D .2 is a certified copy of the 
decision of the Commissioner, while Ex. D-3 is 
a certified copy of tlie order of the Board of 
Revenue. The date of Ex. D-3 is 2-2nd November 
1941. It would appear that after they had failed 
to obtain a favourable order from the Board of 
Revenue the plaintiffs.apx)ellant3 filed their title 
suit in the Court of the Munsif at Bihar on 21st 
May 1942. No question of res judicata thus falls 
to be considered in this case. 

[7] As I have held above that the order of 
the Revenue Officers is without jurisdiction, the 
appeal of the plaintiffs-appellants must be allow- 
ed, and it is allowed accordingly. There is a 
cross-objection by the defendants-respondents. It 
appears that although the claim was for 1347, 
1348 and 12 annas kist of 1349, the learned Addi- 
tional Subordinate Judge, through inadvertence, 
no doubt, decreed the suit for the entire year 
1349. This mistake must be rectified. In other 
words, the suit of the plaintiffs will be decreed 
for the year 1347, 1348 and for 12 annas kist of 
1340. The rate of cess allowed by the learned 
first appellate Court is also wrong. The rate 
allowed is Rupees 7 odd, whereas the correct 
rate is Rs. 3-12-0. The plaintiffs-appellants will 
get cess at the correct rate. Thus, while the 
appeal of the plaintiffs-appellants is allowed, the 
cross- objection is also allowed. In the circum- 
stances of the case the parties will bear their 
costs throughout. 

[8l Sinha J- — I agree that the appeal should 
be allowed on the ground that the rent redaction 
proceedings were vitiated on account of the fact 
that all the co-sharer proprietors had not been 
impleaded in the proceedings taken by the ten- 
ants to get their rent reduced. It is a little 
surprising that the Courts below should have 
applied the rule of holding out by all the joint 
landlords of a particular landlord as their repre- 
sentative in their dealings with the tenants. A 
number of co-sharer proprietors may allow their 
joint property to be managed by one of them, 
and in that capacity that particular proprietor 
may be managing the zamindari and granting 
rent receipts on behalf of all of the co-sharers. 
But that arrangement will not render the de 
facto manager, the representative of the entire 
body of co-sharer proprietors in litigations relat. 
ing to the estate. In a litigation relating to the 
joint estate, all the joint proprietors must sue, 
or be sued, or one of the joint proprietors may 
sue on his own behalf as also on behalf of the 
wtixQ estate but the co-sharers, who have not 
^ined, as co-plaintiffs, must be impleaded as 
defendants, popularly known as pro forma 
defendants, that is to say, they must be on the 


record of the proceedings either as plaintiffs or 
as defendants. I have not come across a single 
case, except the present, where it has been suc- 
cessfully contended that, out of a large number 
of co-sharer proprietoue, one of them may sue, 
or be sued, in his own name for a certain relief 
in respect of the joint estate in a representative 
capacity so as to render the judgment given in. 


that suit binding on all the co-sharers, some of 
whom may not even have been impleaded at all. 
The tenancy law, for example, S. 188, Bihar 
Tenancy Act, contemplates that, where there are 
a number of joint landlords interested in an 
estate, if they sue under the provisions of the 
Act, they must act together or, in certain pro- 
i^dings, one or more such co-sharers may move 
the Court making all the remaining co-sbarer 
landlords party defendants to the proceeding. 
In the present case, only two, out of a large 
body of co-sharer proprietors, were impleaded in 
the rent reduction proceedings. The Courts below 
seem to have taken the view that they were sued 
in a representative capacity. I fail to see how 
that position can be taken. It is open to the 
co-sharers to execute a power of attorney, special 
or general, in favour of one, or some of them, 
to act on behalf of all of them. But even then it 
is necessary in law, in order to bind all of tbem^ 
to name all of them as parties to the proceedings, 
even though only the one, who holds the power 
of attorney, may prosecute or defend the suit, 
as the case may be, in the name, and on behalf, 
of all of them by virtue of the power of attorney. 
In the present case, it has not even been claimed 
that all the joint-landlords had executed such a 
general power of attorney in favour of those two- 
who had been specifically named as opposite 
party in the rent redaction proceedings. In my 
opinion, even if they had executed such a power 
of attorney, that would have availed only to this 
extent that they could have represented all the 
landlords in the proceedings, and taken steps to 
prosecute their defence only if all of them had 
been named as parties to the proceedings. I* ^ 
not a cose like that of the karta of a joint Hindu 
mitakshara family, who represents the entire 
family, and can sue, or be sued, in his name 
alone so as to bind the entire coparcenary. 
Hence, in my opinion, the Courts below have 
completely misdirected themselves in applymg 
the rule of representation to the present case. , 

[9] On the question of whether one of a 
number of tenants, who have all been reooroea 
in the finally publi^ed record-of-rights as jointly 
interested in the holding, could have acted in a 
representative capacity, I reserve my opinion, ^ 
the question need not be decided in this case. It 
is enough to base the judgment in the proo cnt 
r»n.q« on the aimple fact that all the o^share^ 
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proprietors "were not impleaded in the rent re- 
dnotion proceedings. It may be that, in the case 
of a joint Hindu Mitakshara family, the karta 
of the family, "which is the owner of the holding, 
may represent the entire family in relation to 
the landlords. But where the body of joint ten- 
ants is not a joint EQndu family, and if all of 
them are shown in the finally published record- 
of-rights as joint tenants of the holding, it becomes 
a moot question whether or not the record-of- 
rights supersedes the landlords’ private papers. I 
need not pursue this matter any further in view 
of the consideration that the question need not 
be decided in the present case. 

[10] The matters raised in the cross- objection 
were practically conceded by the learned advo- 
cate for the appellants, who rightly pointed out 
that the mistake as regards the rent for the kist 
of 1349 Fasli was a clerical one. As regards the 
rate of cesses for the purposes of the Cess Act, 
the holding has been treated as a tenure as 
understood in that Act, and, hence, the learned 
Subordinate Judge was mistaken in allowing 
cesses at one anna per rupee. 

B.G.D. Appeal allowed. 


A. 1 . R. (35) 1948 Patna 187 [C. N. 65.] 

Agarwaba Ag. C. J. AND Manor AR Lall J. 

Abdul Salcur — Defendant — Appellant v. 

Pratah Udainath Sahi Deo, Plaintiff and 

others. Defendants — Despondents. 

Ijettere Patent Appeal No. 16 ol 1946, Decided on 
16-9-1947, from judgment of Imam J., D/- 25-2-1946. 

Landlord and Tenant — Original rent not lump 
sum but at certain rate per acre — Dispossession 

from small part not due to force or deliberation 

Tenant, if entitled to suspension of rent. 

To constitute eviction of the nature entitling to a 
total suspension ol rent, the act of the landlord must be 
forcible or ^ any rate tortious. Where the original rent 
was at a certain rate per acre, and there had been dis- 
possession by the landlord from a small part of the hold- 
ing, which dispossession was the result of inadvertency 
and not of force or deliberation and, there had been no 
impairment of the value of the holding by the dispos- 
session from a minute portion ol it : 

Held t^t the tenant was not entitled to suspension 
of the entire rent o the holding but only to a propor- 
tionate reduction ol rent 21 A. I. R. 1934 Pat. 668 

26 A.T.R.1939 

Pat. 856, DtsUng. [Para 2] 

Oases referred : 

Pftt- 653 : 162 I.C. 

992, Rsmeshwar Lai v. Butto Kristo Bai. 

2. {’41) 22 P. L. T. 310 : 28 AXR. 1941 Pat. 417: 193 
I.C. 260, Bosanti Lai v. Jamuna Prasad 

3. (’89) 20 P. L. T. 878 : 26 A.I.R. 1989 Pat. 866: 180 
I.O. 98, Mt. Deoki Kuer v. Shiva Prasad Singh. 

L. K, Choudhuri — for Appellant. 

B, O. Be and A. K. Chatierji — fox Bespondents. 

A^apwala A^. C. J. — This is an appeal under 
the Letters Patent by the defendant against a 


decision of Imam J. The appeal arises out ot a 
suit by the plaintiff for recovery of rent for tho 
years 1995 to 1997 sambat. The area of the 
holding was 65 acres. The defence of the defen- 
dant was that he had been dispossessed of .8 acre 
and that he was, therefore, entitled to suspen- 
sion of the entire rent of the holding. The Courts 
below allowed him proportionate reduction of 
rent, holding that the disix>s3e=sion bad not been 
tortious, that the rent was not a lump sum rent 
but at the rate of so much jier acre, and that the 
equitable course was to permit a proportionate 
reduction. That decision has been upheld by 
Imam J, who observed that the original rent 
was at a certain rate per acre, and that even if 
there has l>een dispossession by the landlord 
from a small part of the holding, the disposses- 
sion was the result of inadvertency and not of 
force or deliberation, and, lastly, that there has 
been no impairment of the value of the holding 
by the dispossession from a minute portion of it. 

[ 2 ] In 13 Pat. 396* it was held by a Division 
Bench of this Court, of which I was a member 
that to constitute eviction of tho nature entitling 
to a total suspension of rent the lessee must 
establish that the lessor, without his consent and 
against his will, wrongfully entered upon the 
demised premises and evicted him. In other 
words, to justify withholding of the rent, the act 
of the landlord must be forcible or at any rate 
tortious. It was pointed out that there are cer- 
tain exceptions to the rule that a lessee is en- 
titled to a total suspension on partial eviction 
and where the Court will be entitled in equity 
to give a decree for rent only in respect of the 
portion of the leasehold property of which the 
tenant has been in undisturbed possession. In 
22 p. L. T. 310* the facts were that the plaintiff 
sued for recovery of rent of a sub-tenure of 
which he had himself recovered a part of the 
rent to which the defendant was entitled, under 
a mistake. It was held that, as the plaintiff bad 
not deliberately intended to dispossess the defen. 
dant from any portion of the sub- tenure, the latter 
was not entitled to a suspension of the rent of the 
sub-tenure. Reference was also made to a deci- 
sion in 20 p. L. T. 878.® That, however, was a 
case where the rent of tho holding was a lump 
sum rental and the dispossession was tortious. 
The pbesent case falls within the principles of 
the decision in 13 Pat. 896,* and must, therefore, 
be dismissed with costa. 

Manohar Lall J. — I agree. 

B.a.D. Appeal dismissed. 
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Manohar Lall and Ayyar JJ. 

Goxiri Kant Prasad — Appellant v. Ram- 

hilas Narain and others — Respondents. 

A. F. A. O. No. 69 of 19-16, Decided on 1st August 
1947, from order of Addl. District Judge, Muzaifarpor, 
D/- 22-12-194-5. 

Limitation Act (1908), Art. 182 (4) — Decree as- 
signed— Assignee’s name not substituted — Appli- 
cation for execution by assignee in his own name 
— During pendency decree got amended — Fact of 
amendment brought to notice of Court and judg- 
ment-debtor — No application for amendment of 
execution petition — Petition held one for execution 
of amended decree and not barred by time. 

One D obtained a preliminary mortgage decree 
against J? and before it was made final he assigned it 
to G who applied for making it final. He subsequently 
applied for n personal decree under O. 34, R. 6, Civil 
P. C. and such a decree was passed on 12tb June 1940, 
but in that decree the name of D was shown as the 
decree-holder instead of that of O, Two execution peti- 
tions by O in his own name were dismissed. In the 
mean time on 28th July 1943, O had applied for 
amendment of the decree. Q filed a third execution 
petition on 26th September 1943 again in his own 
name and while this was pending he got the decree 
amended on 20th May 1944 and the attention of the 
Court was pointedly drawn to the fact of the amend- 
ment and ^e judgment-debtor raised an objection that 
the amendment should not have been allowed. The 
question was whether the application was barred by 
time : 

Held that the application for execution was not 
barred by limitation. Although there was no applica- 
tion for the amendment of the execution petition after 
the amendment of the decree, the attention of the 
Court having been drawn to the fact that the decree 
which was being executed was the decree as amended 
On 20th May 1944, it must be held that the parties 
understood that the Court allowed the application for 
execution to be treated as if it wore an application for 
execution of the decree of 20th May 1944. Hence, the 
decree which was being executed was the amended 
decree, and in the circumstances, the application for 
execution must be treated to be an application for exe- 
cution of the amended decree as and after 20th May 
1944:23 A.IJI. 1936 Mad.434, [Paras 10 11] 

Annotation ; (’42-Com.) Lim. Act, Art. 182 N. 60. 

Cases referred 

1. (’36) 23 A. I. R. 1936 Mad. 484 : 161 1. O. 969, 
Administrator General, Madras v. Radhakrlshna 
Chettiar. 

2. (’84) 67 Mad. 795 : 21 A. I. R. 1934 Mad. 283 : 148 
I. 0. 1083, Thiyagaraja Thevar v. Sambasiva Thevar. 

H. C. He — for Appellant. 

S. K. Mitra and Nand Lai Urntwalia 

for Respondents. 

Manohap Lall J. — This is an appeal by the 
decree-holder who is aggrieved by the order of 
the learned Additional District Judge of MnzafiTar- 
pur who reversed the decision of the learned 
Mnnsif of Muzaffarpur and held that the execu- 
tion of the decree was barred by limitation in 
the ciroamstauces about to be narrated. 

t 2 ] It is enough to state that one Deotanand 
^tain^ a preliminary mortgage decree against 

Singheshwar on 4th January 1937, 
and before it was made final, he assigned it to 


Gouri Kant Prasad, the appellant before us. 
Gouri Kant Prasad applied for the decree to be 
made final in August 1938, and in December 1939j 
be made an application for a personal decree 
under o. 34, R. 6, Civil P. C. We are concerned 
in the present case with the execution of the 
personal decree pronounced on 12fch June 1940. 
But unfortunately in the preparation of that 
decree the office showed the name of the original 
preliminary decree-holder Deotanand os the 
decree-holder instead of Gouri Kant Prasad in 
whose favour the Court directed that the decree 


should now be prepared. 

[3] The first application for execution was 
filed on 30th April 1941 by Gouri Kant Prasad, 
but the draft of that application omitted to relate 
that the decree under execution stood not in the 
name of Gouri Kant Prasad but in the name of 
Deotanand. This application was dismissed for 
default on 12th July 1941. 

[4] On 19th September 1941 again, another 
application for execution was filed by Gouri 
Kant Prasad. The judgment-debtor objected that 
this application was not maintainable as the 
applicant was not the deoree-holder. On 28th 
July 1943 the applicant filed an application for 
amendment of the decree before the Munsif in 
his original jurisdiction. The application for exe- 
cution, however, was dismissed two days after, 
that is 30th July 1948, on the ground that the 
applicant was not the person in whose name the 
decree stood. With regard to the application for 
amendment, the learned Munsif observed : 

“It appears that after the hearing of this miscellane- 
ous case Baba Gouri Kant has applied for amendment 
of the decree but the amendment cannot be made with- 
out giving notice to all the judgment-debtors who are 
several and one of them is insane and is lodged in the 
Mental Hospital at Kanke.” 


[5] The appellant then filed a third applica- 
tion for execution on 28th September 1943, again 
not in the name of Deotanand but in bis own 
name. The judgment-debtor promptly took ob- 
jection under s. 47, Civil P. O., that the applica- 
tion for execution was not maintainable as the 
applicant was not the decree-holder and also that 
one of the judgment-debtors was insane at the 
time of the decree and, therefore, the decree was 
void and unexecutable against him. While the 
execution case and the miscellaneous case were 
pending, the applicant got the decree amended 
on 20th May 1944 from the Subordinate Judge* 
who was temporarily in charge of the office of 
the Munsif who had passed the decree during 
his absence on leave. The judgment-debtor then 
filed another miscellaneous case before the Munsif 
who was also executing the decree and prayed 
that the order of amendment dated 20 th May 
1944, which was passed without giving notice to 
him should be re-called. 
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[6] The executing Court decided the two mis. 
oellaneous cases by an order dated 22nd Novem- 
her 1944. He framed three points for his decision: 
(l) whether the order of amendment of 20 th 
May 1944 was liable to be re-called, ( 2 ) whether 
the decree was void against the. lunatic, and 
( 3 ) whether the execution was barred by limita- 
tion. He held that the order of amendment 
could not be re-called, that the decree against 
defendant Sidheshwar was void and unexe- 
cutable, but the decree being not barred by 
limitation was executable against the other judg- 
ment-debtor. 

£ 7 ] From this decision two appeals were pre- 
ferred to the learned District Judge, one by 
Kambilas and the other by the decree-holder 
who was aggrieved by that portion of the deci- 
sion of the Munsif that the decree was void 
gainst the lunatic. The learned Judge in a con- 
sidered and able judgment reversed the hnding 
of the 'learned Munsif on the second and third 
points and held that the decree was not void 
and that this objection could not be entertained 
by the executing Court and that the execution 
of the decree was barred by limitation. Hence, 
the appeal to this Court by the decree-holder. 
There is no cr(»8-appeal on behalf of the judg- 
ment-debtor. 

fe] The only question, therefore, which we 
have to consider is whether in the circumstances 
that I have narrated above, the execution of the 
decree was barred by limitation. 

[9] The ai^ument on behalf of the appellant 
is that as the Court ultimately amended the de- 


cree on 20th May 1944, the amendment enured 
to the benefit of the decree-holder and all the 
previous execution cases which were all filed in 
the name of the ultimate and real decree-holder 
should be taken into consideration to enable the 
last execution to be treated as within time. To 
this the learned Government Advocate rightly 
objTOted by pointing out that the previous exe- 
rtion cases being by a person who was not the 
decree-holder on the dates of those applications 

fc® treated otherwise than as of no 
* ulso urged, the present execution 

Btorted on 28th septeml^r 1943 , being more than 

V. date of the decree should 

D^eld to be hmod by limitation, and relied 
the case m a i. k. 1936 Mad. 434> in sup- 
I»rt of hiB wntotion that the amendment ot 
d^ree after the date of application for third 

limitation. To 

this Mr. B. C. De rephed that in any event the 
apphcation for the third execution should in the 
^^tanc^ be treated as a proper apphcation 
as it was etui pending when the amendment of 

by the Subordinate Judge. 

UOJ Havmg considered the matter, I am of 


Opinion that the application for execution wasi 
not barred by limitation. The attention of thel 
executing Court was pointedly diawu to the fact 
that the defect in the decree which W’as being 
executed had been removed by reason of the 
amendment by the Court on 20 th May 1944 , and 
indeed the judgment-debtor was so alive to this 
that he urged that the amendment should not 
have been allowed and the application for execu- 
tion all along contained the name of the decree- 
holder who ultimately was formally recorded to 
be the real decree-holder on 20 th May 1944. J?he 
learned Government Advocate argued that there 
had been no application for the amendment of 
the execution petition after the decree was 
amended, but in my opinion, in the circumstances 
of this case, attention of the Court having been 
drawn to the fact that the decree which was 
being executed was the decree as amended on 20 th 
May 1944, it must be held that the parties under- 
stood that the Court allowed the application for 
execution to he treated as if it were an applica- 
tion for execution of the decree of 20 th May 1944.1 
The judgment-debtor, it may also be observed, 
had taken a serious objection as the very first 
point in the case, namely that the amendment 
of 20 th May 1944 ought not to have been allowed 
and should be re-called. 

[11] In this view of the matter, the case relied 
upon by the learned Government Advocate does 
not assist him. In A. i. R. 1936 Mad. 434^ it was 
pointed out in the right hand column of p. 434 
that no application had till then been ma>de by 
the appellant either for the execution of the 
amended decree or for the amendment of the 
execution petition, and the case in 67 Mad. 796^ 
was thus distinguished by the learned Judges. 
In the present case, as already observed, the 
decree which was being executed was the amended 
decree, and in the circumstances, the application 
for execution must be treated to be an applica- 
tion for execution of the amended decree as and 
after 20th May 1944. 

[12] I would, therefore, reverse the decision 
of the learned Additional District Judge and 
restore the decision of the learned Munsif on; 
the question of limitation. The decision of the 
learned Additional District Judge as to the exe- 
cutability of the decree against the lunatic is not 
the subject of any appeal before us. 

[13] The real difiSculty in the case having 
arisen due to the carelessness of the appellant, 

I would direct that each party will bear his own 
costs of this Court of the execution proceedings 
of 1943 but the appellant will get the costs in the 
Courts below. 

Ayyar J. — I agree. 

S.c. Appeal allowed. 
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A. I. R. (3S) 1948 Patna 160 [G. N. 57.] 
Sinha and Bennett JJ. 

Kamalcshya Narai7i Singh — Appellant v. 
Kheya Mian — Kespondcnt. 

A. F. a. D. No. 157 of 1944, Decided on 28-1-1947, 
from decision of Sub-Judge, Hazaribagb, D/- 18-11- 
1943. 

(a) Bihar Court ol Wards Manual, 1941, R. 65 — 
Construction of. 

Construing B. 65, Court of Wards Manual, with 
reference to Ss. 15, 16, 18 and 39, Court of Wards Act, 
1879 (Beng. Act IXof 1879), it is clear that the manager 
holds delegated power from the Board of Revenue, 
acting as the Court within the meaning of the said 
Court of Wards Act, to make settlement or re-settle- 
ment, ns the case may be, in respect of holdings 
carrying a maximum rent of Rs. 50 a year. [Para 5] 

(b) Bihar Court of Wards Manual, 1941, R. 241 
.— Settlement of zirat and bakasht land by manager 
for a term exceeding one year — Cbota Nagpur 
Tenancy Act (6 [VI] of 1908), Ss. 17 and 19. 

The manager of Court of Wards estate pur^rted to 
make a settlement of land comprising of zirat and 
bakasht land, for a term exceeding one year carrying a 
rent of less than Rs. 50. No registered document was 
executed. The transferee held possession of the lands 
for more than 12 years. In a suit for ejectment brought 
by the proprietor within 3 years of his attaining 
majority and assuming management of the estate : 

Held, that R. 241, not having been complied with, 
the settlement in respect of the zirat lands was ultra 
vires. But in respect of the bakasht land, the transferee 
acquired occupancy rights. The fact that the estate was 
under the management of the Court of Wards, could 
not operate to prevent the acquisition of occupancy 
rights. The suit, therefore, succeeded in respect of the 
zirat portion but not in respect of the bakasht portion 
of the holding. [Paras 6, 6, 7] 

Z/. K. Jha and S. P, Singh — for Appellant. 

Sinba J4 — This is a plaintiff’s second appeal 
from the concurrent decisions o£ the Courts below 
dismissing his suit in ejectment. 

[ 2 ] It appears that the appellant, who is the 
proprietor of the Bamgarh Estate, came to 
manage his own estate sometime in year 1937, 
after the estate had been released by the Court 
of Wards which held i)Ossesaion of the estate for 
more than twelve years before the proprietor 
himself assumed management of the estate on 
attainment of majority. During the management 
of the estate by the Court of Wards, sometime in 
the year 1923/^e Manager, Court of Wards, made 
a settlement, or purported to make a settlement, of 
7.01 acres of land at an annual rent of Rs. 8-4. 
The lands thus settled comprised an area of 5.13 
acres in khata No. 3 which is recorded in the 
finally published record-of-rights as proprietor’s 
privileged land (zirat proprietor) as also of lands 
in khata No. 4 recorded as bakasht in the same 
record . The holding was purchased by the defen- 
dant in execution of a certificate obtained by 
the Manager, Court of Wards, for arrears of rent 
from the original tenant. The suit was instituted 
by the proprietor for ejectment on the ground 


that the settlement was ultra vires of the Mana- 
ger. 

[ 3 ] The Court of first instance took the view 
that the settlement was ultra vires of the Mana- 


ger in respect of the zirat portion of the lands 
in question hut not so in respect of the bakasht 
portion; but the learned Munsif dismissed the 
suit on the groimd that the suit was barred by 
limitation so far as the zirat portion was con- 
cerned in view of the provisions of S. 17, Chota 
Nagpur Tenancy Act. 

[ 4 ] On appeal by the plaintiff, the learned 
Subordinate Judge dismissed the suit, but on 
different grounds, so far as the zirat portion 
was concerned. He came to the conclusion that 
the settlement was not ultra vires of the Mana- 
ger so far as the lands of khata No. 3 recorded as 
zirat were concerned. His finding was based on 
a construction of the relevant rules framed 
under the Court of Wards Act, which I shall 
presently refer to. Having thus lost in- both the 
Courts below, the plaintiff has come to this 
Court in appeal. 

[5] It has been contended, in the first instance 
by Mr. L. K. Jha that B. 72 of the old Court of 
Wards Manual corresponding to B. 65 of the 
current Manual is ultra vires of the Court of 
Wards Act itself. The argument has been advanced 
on the following grounds. It has been contended 
that under S. 15, Court of Wards Act, the Court, 
which ordinarily means the Board of Revenue 
under the Court of Wards Act, could delegate 
its powers under the Act to Commissioners of 
Divisions or Collectors of Districts but not to 


the Manager, as he is not a porson appointed 
uuder the provisions of S. 15 itself. It has also 
been argued that the rules went beyond the 
powers conferred by the rule>making section, 
namely, S. 70 of the Act, in so far as the rules 
conferred on the Manager complete discretion to 
make settlements or re-settlemente with raiyats in 
respoct of holding carrying a maximum rent of 
Rs. 50 a year, and that, as these settlements were 
not subject to the discretion of the Collector or 
the Commissioner or the Board of Revenue the 
Manager has unrestricted discretion to grant 
settlements up to Rs. 50 by way of annual rent, 
and that such an unrestricted discretion let in 
the door to abuse of that piower. Here, we are 
not concerned with the mala fides of the acts o 
the Manager. The question of mala fides do^ 
not appear to have been agitated in the Courts 
below, and, therefore, we need not make any 
further reference to it. But, construing the B- 
aforesaid with reference to the provisions « 
Ss. 15, 16, 18 and 89, Court of Wards Act, » " 
slear that the manager holds delegated 
from the Board of Revenue, acting as the Court 
within the meaning of the Court of Wards Aoi» 
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to make settlement or re-settlement, as the ease 
may be, in respect of holdings carrying a 
maximum rent of Rs. 50 a year. But r. 2^11 
provides the ordinary mode for creating a lease 
in favour of every raiyat in terms of s. 44, 
Ohota Nagpur Tenancy Act, which provides for 
a written document evidencing the terms of the 
settlement. If the settlement was for a term of 
years exceeding one year, it should have been by 
a registered document. There could be an oral 
lease only in so far as it could be for a term of 
one year only. In the absence of a written and 
registered document evidencing the settlement, it 
must be held that the settlement was made by 

with the rules laid 
Manual, particular- 
ly R. 241 which is equiNulent to R. 228 of the old 
Manual. Under that rule, the manager, should 
have got a registered document executed evi- 
dencing the terms of the lease. That provision 
of the rules not having been complied with, the 
settlement in respect of the zirat lands was 
ultra vires. But the same considerations cannot 
• apply to the settlement in so far as the bakasht 
Iiortion was concerned. That was land from the 
-jaiyati stock of the village which could have 
^en settled or resettled in the ordinary course of 
business even for a year with a raiyat who may 
have been a settled raiyat of the village. In this 
case, the bakasht portion has been in possession 
of the defendant for more than twelve years. So, 
in any view of the case, he has acquired oc- 
cupanoy rights in the bakasht portion of the 
holding. 

C6l As X have already held that the settlement 
of the zirat portion of the holding was in excess 
of the xx>w6r6 conferred ux)on the manager, the 
same must be set aside as illegal. 

CtI Now, the question arises whether, on this 
finding, the entire settlement should be set aside, 
or only the portion relating to the zirat lands. 
This is a suit in ejectment, and the plaintiff 
must succeed on the iStrength of bis own title, 
that is to say. only if be succeeds in making out 
that the defendant is a trespasser, or that he is a 
tenant who is not entitled to continue in posses- 
sion with reference to the provisions of the Chota 
Nagpur I'enancy Act. As regards the bakasht 
portion of the holding the defendant has acquired 
occupancy rights and it cannot, therefore, be said 
that the defendant is a trespasser qua the plaintiff. 
Mr. Jha argued that the plaintiff baa brought the 
suit within three years after attaining majority. 
That may be so; but. if the defendant hod 
acquired occupancy rights in the land daring the 
period the estate was held by the Court of Wards 
through the manager, the plaintiff cannot bo 
iheld entitled to ejeot the defendant. The simple 
'fact that his estate was under the management 
19M P/21 & 22 


the manag^ in accordance 
down in the Court of Wards 


of the Court of Wards cannot operate to prevent 
the acquisition of occupancy or non- occupancy 
rights, as the case may bo, in lands held by the 
tenant for the time being. It must, therefore, bo 
held that the suit cannot succeed in resj)ect of 
the bakasht portion of the holding; but, as already 
indicated, the suit must succeed in respect of the 
zirat portion, namely, in respect of the lands 
comprised in khata No. 3. As to on what terms' 
the tenant would hold the bakasht portion of the 
holding, wo need not determine in the present 
suit. It may bo that the landlord may have to 
institute a suit for ascertainment of a fair and 
equitable rent in respect of that portion which 
has been adjudged to have been held by the 
defendant in his occupancy rights. 

fs] As a result of these considerations, the 
appeal in respect of the zirat portion, namely, 
khata no. 3 is allowed; but, as there is no 
appearance on behalf of the respondent, there 
will bo no order as to costs in this Court. As 
regards the costs in the Courts below, the plain- 
tiff will bo entitled to two-thirds of tho costs in 
those Courts. I’ho suit, therefore, for ejectment 
and for mesne profits is decreed for tho portion 
of the lands as indicated above. The apx>oal is 
accordingly allowed in part. 

Bennett J — I agree. 

v.B.B. Appeal partly allowed, 
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Rat J. 

Mndan Mohan Prasnd Singh — Appellant 
V. Mt. Baso Kner and others — Respondents. 

Appeals Nos. 337 and 338 of 1945, Deo'ded on 
8*1*1947, from appellate decree of Addl. Sub-Judge, 
Patna. D/- 19-2-1944. 

(a) Bihar Tenancy Act (8 (.VIII] of 1885), S. H2A 
— Reni-reduction pro -ceding not prosecuted against 
entire body of landlords is void. 

It is the fundamental princ'ple of law that no order 
or deo'S'On of any tr banal is binding aga’nstany party 
who has not been given an opportunity of being repre- 
sented in the proceeding in order to have h-s case ad- 
judioated by Court. Thus if a reni-reduot'on proceeding 
is not prosecuted aga'nst the entire b >dy of landlords, 
the proceedings would bo void and will not bo b nding 
even again-t the cosharer landlords who have been im- 
pleaded^ 33 A. I. R 1946 I’at. 102, Uel on. [i'ara 5] 

(b) Bihar Tenancy Act (8 [VIII] of 1885) S. MSA 
— -Ob|ect of suit under —Suit lor rent by one land- 
lord against tenant — Other landlords joined as 
defendants — Suit decreed —Appeal by tenant with- 
out joining other landlords is incompetent. 

The whole object of the particular fraino of the suit 
enjoined by the provisions of B. 148A is that the qnes- 
tion as to what is the rent payable and what is the rent 
due will be considered finally n-nd once for all as between 
the landlords as a whole and the tenants. [Para 7] 

Where one of the landlords files a su't against the 
tenant for realisation of bis share of the rent at a certain 
rate and joins the other landlords as party defendants 
and a decree is passed on the basis of the rate of reni 
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claimea by the plaintiff, an appeal by the tenant from 
such decree but w thout implead n^ the other co sharer- 
landlords as respondents is inct mpt tent, as the p. esenco 
of the other landlords cannul be gn red on the g.ound 
that no relief is sought against them by the pla ntitt. 

f J 


194G p»t. ,02 : 227 I. C. 616, 

Mohammad Yunus Vat 298 * 223 

2. ( 46) 25 1 at. 84 : 33 A 1. K. IJ-ie at. 298 . 223 

I. C 297, Tahal Wabton v. Lachoo MaLlon. 
liajMsi, ore Prasad a-ad O. N. Prasad _ 

Lalnarayan Sinha — for Bospendenta. 

Judgment Tho plaintiff-landlord is the ap- 

pellant and the appeals arise out of two t-uits for 
recovery of rents. In the one the ijhi intiff claim- 
ed rent at the rate of Us. 83.9-18 dams and in the 
other Co claimed at the ra'e of hs. 93.4-0. 'the 
suit was framed in accordance with the provisions 
of S. 148A, Bihar 'tenancy Act, being co-sbarer 
landlord as the plaintiff is. He impleaded the 
other co-abarers as parties defendants. 'J he phiin- 
tiff claimed for an amount in proportion to his 
share in the proprietary interest, out of the rents 
duo at the rates mentioned above. 


[23 The tenants defendants pleaded that the 
rents of the holding b-«d been reduced in a rent 
reduction proceeding. According to them, the re- 
duced rent in one case was hs. &1-U-0 in the p!aco 
of Bs. 83-9-16 dams and in the other case it was 
Bs. 81-10-0 in the place of ns. 93-4-0. In the lirst 
mentioned case the reductions were under two 
difierent clauses of S. 112A, namely. S. i12a, 
sub-B. (l), cl. (d) and s. li2A, sub-s. (i) cl. (c-ii) 
and in the other case the reduction was under 
S. 112A (i) (c-Il). 


[3] The learned trial Court gave the plaintiff 
ill each case a decree at tlie rates claimed and re- 
fused to give effect to the reductions as pleaded 
by the defence on the ground that the Commis- 
sioner had cancelled the reductions and in com- 
idianoe with the Commissioner’s decision the 
rent redtiction schedule as a whole had been can- 


celled . 

[ 4 ] The defendants took the matter up in 
peal but failed to implead the co-sharer landlords 
defendants as respondents. '1 he learned lower ap- 
pellate Court gave effect to the reductions, holding 
that according to the settled view of this Court, 
the Collector’s order reducing the rents as claim- 


ed by the defendants, piassed in appeal, was final 
and the Commissioner bad no jurisdiction to in- 


terfeie. As against this decision, the plain tiff-land- 
lord has preferred this second appeal. Originally 
in the memorandum of appeal he bail impleaded 
the co-sharers as respondents S to 6 but it being 
pointed out in the stamp report by the office that 
respondents 8 to 6 were not pities in the appel- 
late decree, they ware given up. 

[6] In ^8 state of things I bad to bear the 


appeal, in which I briefly meoition the contentions 
that were raised by Mr. Bajkishore Prasad, the 
learned coimsel for the appellants. Hiscontentiep 
was that Collector’s order is without jurisdiction 
because while there was evidence on record whi<di 
constituted materials for consideration, under 
cl. (d) of 8ub-3 ( 1 ) of the section, as it was later 
pointed out by the Commissioner in hisrevisional 
order, he said that there were not such materials. 
Under the circumstances, he having aoied with- 
out jurisdiction, it was quite open to the Com- 
missioner, having power of superintendence, to 
force him to exercise the jurisdiction. In order to 
make the position clear, it is just necessary to 
state what are the requisites undei* the clause 
which give the Rent Reduction Officer jurisdic- 
tion to reduce the rent under it. The clause re- 
quires that there must have been a fall ”in the 
average local prices of staple food crops during 
the currency of the present rent,” in omor to 
confer jurisdiction on the Rent Reduction Officer 
to reduce the rent. Tlie primary Court had hold 
that the rent as claimed by the plaintiff had been 
current from before the record of rights, and, 
therefore, there had been no fall in the prices 
during the currency of the jireaent rent. From 
what time the present rent had been current was 
evidenced by "the rent attestation notes” relied 
upon by the trial Court and those rent attesta- 
tion notes wore completely ignored by the Collec- 
tor who said that they were not available before 
him. T he Commissioner points out that they were 
there in the record of certain connected appeals 
which were before him- It was further argued 
that the rent reduction schedule having been can- 
celled either rightly or wrongly by the revenue 
Court having jurisdiction over the matter, though 
it may be that it was done on a wrong interpre- 
tation of the Commissioner’s order the order of 
cancellation must be held binding against the 
parties Lastly, it was argued that the entire body 
of landlords had not been impleaded as parties 


in the rent reduction proceeding, and, therefore, 
the entire proceeding and any decision arrived at 
by any C ourt in such a proce^ing must be taken 
to 1)6 without jurisdiction. For this he relies upon 
a of this Court a. I. B. 1946 Pat. lOa.* Quite 
apart from this decision, from common sense 
point of view it wotUd be absurd to think that the 
rent of any holding should be reduced in a pro- 
ceed ing started against some of the co sharer-land- 
lords resulting in the anomalous, rather absurd, 
position that some landlords realise rent at ^ 
duced rate while others will continue to realise^ 
at the original (higher) rate. If it be a fact that^ 
(be proceeding wae not proseouled against 
tire body of landlards, the proceeding would h*| 
held to be void and will not be binding even] 
ugainst the oevsharer landlords who have 
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impleaded. It is the fundamental principle of law 
that DO order or decision of any tribunal is bind- 
ing against any party who has not been given an 
opportunity of leing represented in the proceed- 
ing in order to have his case adjudicated by the 
Court. 

[6] In x)roof of the correctness of his last ground 
he filed certain public documents including certi- 
fied copies of the D register and a petition for 
additional evidence. But in consideration of the 
view that 1 am taking of this appeal, the points 
need not be considered at present. 

[7] The appeal before the learned lower ap- 
iPoUate Court preferred by the defendants was 
incompetent in tlie absence of the other co sharer- 
landlords who had been impleaded as defendants 
[in pursuance of the provisions under S. 148a. 
Their presence could not be ignored on the ground 
that no relief was sought against them by the 
plaintifi'. The whole object of the particular frame 
of the suit, enjoined by the provisions of S. USA, 
is that the question os to what is the rent payable 
and what is the rent due will be considered hnal- 
ly and once for all as between the landlords as 
a whole and the tenants. Under the circumstances, 
the decision passed by the trial Court holding 
that the rent payable was at the rate claimed in 
the plaint, was not only for the benefit of the 
plaintiff but also for the benefit of the other co- 
sharer-landlords. When against such a decision 
an appeal is preferred and the co- sharer-landlords 
are omitted from being impleaded as party res- 
pondents, It will be quite open for them to urge 
successfully in any suit or proceeding for recovery 
of their share of rent that the matter, that is, 
what is the rent payable for the holding is barred 
by res judicata by the decision of the trial Court 
oven though they were defendants along with the 
tenants. In fact the issue tried in the case was an 
issue not only as between the tenants, but between 
the one set of defendants, the tenants and the 
co-sbarors, the other set of defendants Under the 
circumstances, in order to avoid two inconsistent 
decrees in the same suit, it is not permissible that 
an appeal should be maintained against some of 
the necessary parties while the decree appealed 
against would be final against the other. In this 
view this appeal can be allowed and the decree 
of the lower appellate Court vacated and that of 
the trial jCourt restored, but as such a course may 
be rather very bard for the tenant-defendants and 
that it may be due to wrong advice in the lower 
appellate Court, I propose to send the case back 
directing that the appellants would implead the 
co-sharer landlords as i)arty.Te8pondents. After 
they are effectively impleaded and due notices of 
the appeal are served upon them, the appeal will 
be reheard by the lower appellate Court.- 1 do not 
propose to give Wm any guidance at this stage 


as to the correctness of the contentions raised 
except what 1 have said above. The petition for 
additional evidence will have to be renewed 
before him. I think this oourpe will be more ap- 
propriate because in any view the tenants in order 
to get their defence accei)ted must have to satisfy 
the Court that the defondant-landlords were 
bound by the rent reduction proceeding 

[8l I have forgotten to mention that Mr. Raj- 
kishore Prasad brought to my notice in course of 
his arguments a case of this Court. 25 Pat. 84 ,* 
and he relied upon a ])assnge appearing at p. 88 
and urged that it was quite oi^en to the civil 
Court to come to its own dt-cision as to whether 
the Collector did or did not act without jurisdic- 
tion; in other words, he means to contend that 
for the purpose of an a])peal or revision from it 
a Collector's decision may be final but it has no 
finality if it is without jurisdiction when question- 
ed in any proceeding in the civil Court. The 
passage on which be relies is: 

“On the other hand the learned Advocate-General 
who aiipears for the ret^p )iident>< contended firstly, that 
tbeorder4 0 f thcConiniis.sioner and tiie B ard of liovcnne 
were not without jurisdiction and that the order of the 
Collector bav ng been \acaled. the c v,l Court Lad to 
come to its own finding on ti<e po ni on which it was 
invited to g ve its dec eion; and. secondly, that even if 
the order of the Collector is assum« d to be a good order, 
it was < pen to iLe Civil ( ouit to dtcidc that the Collec- 
tor had acted w thout jurisd ciiou in reduc ug the rent 
of the two hold ngs, ina-iuncb as the lleot Keduoion 
Officer had no jur ad<ction to reduce the rent of h dd- 
ings which weie not held < n casfi rent. For the latter 
propoa tioD the learned Advocate Gt neral relied on ... . 
Now 1 do nc't Hi ggest for a nioiuent tiiat tlie second 
point raised by tue learned Ad.ocaie-Gencral is not a 
Substantial one but 1 do not pr pobe t > d hcUiS it because 
in my judgment his first point is sufficient to diapose 
of tht se appeals." 

In giving effect to the first i)oint, the Court held 
that if the Commissioner or the Board of Revenue 
reversed an onler of the Collector on thegrjund 
of lack of jurisdiction, the Civil Court may give 
effect to it. 1 his question lias to be considered by 
the learned lower appellate Court while consider- 
ing the validity of the Commissioner’s order, that 
is to say. to try and find out whether the Com- 
mia'iioner’s order was on a point where the Col- 
lector had acted without jurisdiction in refusing 
to consider the existence or otherwise of the very 
circumstances which only could give the CoUeo- 
tor jurisdiction to prosed to reduce the rent. 

[93 In tlie result, the appeal is allowed and the 
judgment of the lower appellate Court is sat aside 
and the case is remitted back to him for disposal 
according to law after following the directions 
given above. Costs will abide the result. 

N.S.D. Appeal allowed. 
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Eat J. 

KanailalKarmalcar — Petitioner v. Gover- 
nor General for Incliaiii Council and others 
Opposite Party. 

Civil Hevu. No. 324 of 1946. Decided on 20*8-1947, 
from order of Dist. Jxidgo. Purulia. D/-l9'l-1946. 

(a) Civil P. C. (1908). S. 80— Construction— Scope 

Mere defect in contents of platnt as to service of 

notice — Effect — Proper procedure — Civil P. C. 
(1908), O. 7, R. 11. 

'Ihe first part of S. 80 deals witli the service o 
notice in writing and the second part with a rulo o 
procedure as to what should the plait. t c'ntnin. Tho 
mandatory words “No suit . . .writ'ug” in tho first part 
cantiOt bo read os prelatory to the second part of tho 
section. From the very language of the two parts, their 
re‘'pcctivc s'guificarce will appear to be widely diver- 
gent. The one afTects the plaintiff’s right to sue. while 
tho other relates to a matter of procedure. The second 
part may be classed with certain rufes of procedure as 
tj the contents of a plaint prcporibcd in O. 7 of tho 
Code. [Para 2] 

Particularly, in a tenchical matter hke one under 
S. bO, it should bo bonio in mind thatrules of procedure 
are meant to advance tlio cause of juptico but not to 
fetter it. In construing the word used in tho 
the plaint with regard to the delivery of notice, tho 
real contest ia iho provisions of S. bO of tho Code. 
The defect in the contents of the pla nt such ns where 
the plaintill states that ho “served a rigi'-tcrcd pcstal 
n''tico with nn acknowledgment duo ’ instead of stat ng 
that the notice was "delivered does not go to the root 
of the plaintifl's r-ght to sue and tho plaint at the most 
would bo considered defective within the meaning of 

O. 7. It. 11. and the proper order to bo passed would be 
one under O 7, It. 11 atid not to dismiss tho suit on 
the technical gx'ound that S. bO was not strictly compli- 
ed with. (Paras 3 «t 4] 

As a matter of fact it cannot, in such a case, be said 
that the plaint was de'ectivo when the evidence clearly 
shows that the notice un<ier S bO was delivered to tho 
proper person 'I'hc word “served” can bo Uiken to 
mciiu “delivered”. For the purpose of determination 
of the question whether there are defects in the plaint 
or not, it is sometimes necessary or rather evident be- 
fore the Court exercises its power under R. 11 o' 
O. 7 of tho Code to go into evidence; when evidence is 
gone into, the Court is to consider tho existence 
or otherwise of the defect in the light of the evidence. 

(Para 4] 

(b) Civil P C. (1908). S. 115 — Failure to exercise 
and illegal exercise of jurisdiciion — Suit tor damages 
for non-delivery of goods consigned against two 

railways Notices under S. 80 served on both — 

Omission of averment in plaint of delivery of notice 
to one defendant — Suit dismissed as a whole — . 
Case not of joint liability — There was held to be 
not only failure to exercise but illegal exercise of 
jurisdiction — Civil P. C. (1908), S. 80. 

Plaintiff brought a suit for recovery of damages for 
non-delivery of materials consigned for transmission 
over the East Indian and Bengal Nagpur Railways 
against the Governor-General of India (defendant 1) 
owner of the said B 1. R. Company and the B. N 
Bailway Co., Ltd. idefeudant 2) through their agent 
and tioueral Manager. Notices against both the de- 
fendants under S. 80 wore served in fact but (lie 
plaint stated in respect of notice to Governor-Gene- 
ral that the plaintiQ " served ” a registered postal 
notice, instead of stating that the notice was “deiiver- 
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ed”. The lower appellate Court dismissed the whole 
suit on the ground that there was no strict compliance 
with the provisions of S. 80. The case was not proceed- 
ed with as a case of joint liability in which failureof tho 
suit against one must necessarily mean failure of the 
suit aeainst both, and therefore as a whole. The plain- 
tiff’s case in the trial Court was that either of the two 
Railway companies might be made liable for claim as 
the one would be presumed to be the agent of the other 
for the purpose of carriage : 

Held, that the lower appellate Court in dismissing 
tho suit as a whole bad proceeded on a wrong notion 
of its jurisdiction as to the disposal of the suit. It as- 
sumed that it had no jurisdiction to pass any other 
order but to dismiss tho suit as a whole. Therefore, 
in dismissing the suit as a whole, it had not 
only failed to exercise Us jurisdiction which was 
vested in it by law but h.id acted illegally in tho 
exerc'itO of its jurisdiction. Its order, therefore, dis- 
missing the suit as a whole must bo set aside. Tho 
Court should have either expunged tho name of the 
Governor-General from tho category of the defondonts, 
or should ha\e called upon the plaintiff to remove tho 
defect as the Ccuri is empowered to do under the pro- 

visicna of O. 7: Case law referred. [Para 7] 

* 

Cases referred’.^ 

1. {'37) 24 A. I. R. 1937 Sind 291: 32 S. L. B. 67: 172 
I. C. 722, Gangaram and Rupchand & Co., Firm v. 
Secy, of State. 

2. (-36) 17 P. L. T 152 23 A. I. R. 1936 Pat. 339 : 
15 Pat. 353: 161 I.C. 690, Secy, of State v. Amarnatb. 

3. (’27) 54 I. A. 338 : 14 A. I. R. 1927 P. C. 176 : 61 
Bom. 725 : 104 I. C. 257 (P. C.), Bhagcband Dagdusa 
V. Sccretury of State. 

4. (’35) 154 I. C. 103 : 22 A. T. R. 1935 Pat. 86, Tipan 

Prasad Singh V. Secretary of State. ^ 

5. (Vil) 132 I. C. 634 : 68 Cal. 8o0 : 18 A. I. R. 1931 
Cal. 503. Jagadish Chandra v Debendra Prasad. 

6. (’85) 11 Cal 6:111 A. 237 (P. C.), Amir Hasan 
Khan v. Sheobux Singh. 

5. C. ^faBttmdar — for Peftioner. 

S. D. Bose and Nitai Chandra Ghosh — 

for Opposite Party. 

Order. This is a plaintiff’s application 

against an order of the District Judge of PurnUa, 
dated 19-1-1946. dismissing the plaintiff a suit 
•while confirming the decree of the trial Court. 
The suit was for recovery of damages for non- 
delivery of one bundle of bcll-metal materials 
consigned for transmission over the East Indian 
and Bengal Nagpur Railways against the Gover- 
nor-General of India (defendant 1 ) owner of the 
said E.I R company and the B. N. Railway Co., 
litd (defendant 2 ) through their agent and 
General Manager. The suit wascontestedbyboth 
the defendants, and several issues were frana^ 
of which the one material for the purpose of this 
petition is : “2 Is the suit barred for want of 
compliance with the provisions of S SO, Civil P. 
C.?” The material portions of the plaint and 
the written statement from which the above i^o 
arose need reproduction. The plaintiff stated m 

bis plaint that he . , 

‘‘served a registered postal notice with as ackno^ 
ment due upon the Secretary to the Governor 
in CouDcU under S. 80. O vll P. C.. on 4 6-194^ 
Separate written statements were filed by we 
defendants. Itefendant 3 raised no plea m » 
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of the plaintiff’s suit based iixx)n 8. 60 of the 
Code. Defendant l pleaded '‘that no notice under 
6. 80 was served upon him." It would be relevant 
to mention here that none of the defendants 
raised any objection to the defective character 
of the plaint which is the subject-matter of con- 
sideration in this revision. It bos been found by 
the Court below that notice under S. 80 has. in 
fact, been served, and the learned District Judge 
in this connection observes: 

“In fact, acoording to the record the notice was deli* 
vered but whether the notice was actually delivered or 
not is not the point." 

The learned Mimsif, in connection with the 
plaintiff’s contention that the Deputy Director 
of the Railway Board to the Government of 
India had in his letter dated 28-5-1943 admitted 
receipt of the plaintiff’s notice and as such, it 
was not open to defendant 1 to state anything to 
the contrary observed: 

"I should, however, think that there can be no ques- 
tion of estoppel on points of law nor can it be hold that 
the Deputy Director will by his conduct bo deemed to 
have waived the legal requirement." 

After so observing, he said : 

'In the result 1 hold that there hsis been no strict 


reads : "The plaint shall contain the following 
particulars" etc. . The other examples are fur- 
nished by Rr. 2, 8, 4, 6, 6, 7 and 8. 

[3] Under the circumstances, I should hold that' 
the defect in the contents of the plaint does not 
go to the root of the plaintiff’s right to sue. In 
this case, ns found by the learned Court below,' 
the requisite notice in writing contemplated in 
the firet part of s. 80 of the Code had been deli- 
vered to the right person, and the suit was 
instituted two months after the delivery oi the 
notice. Therefore, the true pei’spective in which 
the question should be viewed is that the plaint 
was defective in the sense in which it is consi- 
dered defective within the meaning of 0.7, R. il. 
Civil P. C. In this view of the matter, I should 
bold that both the learned Courts below were 
wrong in dismissing the suit as they have done 
in this case. Considering that the plaint was 
defective, as the Courts below have hold it to 
bo, the order that tliey could pass would havo 
been one under o. 7, R. ll. 

[ 4 ] 'J he next question to which I shall address 
myself is whether there is any defect in this plaint, 


compliance with the provisions of S. 80, Civil P. C., and 
the suit must fail on this ground." 

Being aggrieved by the orders aforesaid, the 
I)laintiff has approached this Court in revision. 

[ 2 ] In my judgment, there apjiears to be some 
misapprehension in the minds of the Court 
below in relation to the scox^e of that portion 
of S. 80 of the Code which bears upon the ques- 
tion before us. Section 80 may be divided into 
two parts. The first part deals with the service 
of notice in writing, and the second part with 
a rule of procedure as to w'hat should the plaint 
^oontain. The first part begins w'ith the words: 
"No suit shall be instituted against the Grown" 
and ends with "stating the cause of action, the 
name, description and place of residence of the 
plaintiff and the relief which he claims." In 
this part is provided what should the notice 
in writing contain, to whom it should be delivered 
or at whose ofiQce it should bo left. This provi- 
sion is prefixed with the mandatory words: — 
"No suit shall be instituted . . . until the expira- 
tion of two months next after notice in writing" 
etc. These words cannot be read as prefatory 
to the second part of the section which reads 
"and the plaint shall contain a statement that 
such notice has been so delivered or left." From 
the very language of the two parts, their 
respective significance will appear to be widely 
divergent. The one affects the plaintiff’s right 
to sue, while the other relates to a matter of 
prooedure. The second part may be classed with 
certain rules of procedure as to the contents 
,of a plaint prescribed in O. 7 of Scb. 1 to the 
,Oode ; for example, see R. 1 of the Order which 


or, in other words, wliether the second part of 
S. 80 of the Code has not been coraiilied with. 
I have already quoted the averment of the 
jJaint by way of compliance with the provisions 
of the section. 'Ihe section requires the plaint 
to contain a statement that such notice has been 
"so delivered or left.” The present is not a 
case of leaving the notice at tho ollico of the 
prescribed personnel under the section. It is a 
case in which the notice has, in fact, been 
delivered by post. The only question is whether 
the word “served" would lawfully and correctly 
replace the word “delivered." Ihe learned lower 
appellate Court is of opinion, and I think 
rightly, that the word "served” would mean 
“delivered." I should quote the passage in which 
he says so. The passage reads : 

"Tbe learned Munsif has considered a ruling of the 
Bind Court rep irted lu A. 1. R. 1937 Sind 29li where 
the word 'sent' bad been u!?ed and tbe learned lawyer 
for tbe appellant eaye that tbe word ‘sent’ and tbe 
word “served" are different. In my opinion it Is so. 
If a notice Is served on somebody it is 'delivered,* 
It is not merely sent. If a letter is sent it docs not 
mean to say that it lias been delivered." 

He, however, was of opinion that in the setting in 
which the word “served” was placed in the pre- 
sent plaint, it would be equivalent to “sent.” In 
this connection he says : 

"But the question is not tbo word 'served' by itself 
that one has to consider but what is the meaning of 
the sentence which I have just quoted from tho plaint. 
The words that 1 have just quoted cannot mean sent 
through the post aud tbe notice was delivered. The 
plaint says that the plaintiff served registered postal 
notice with acknowledgment due, that is to say, the 
plaintiff sent a registered letter through tbe post 
with acknowledgment due. If tho plaintiff bad fur- 
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ther gono on to pay that to tho Governor Genenl tho 
letter was delivered the matter would have been clear.” 

In my view there is no room for doubt that the 
learned lower apixdlate Court was not entitled 
to read “sent" for the word ‘‘servetl.” Parti- 
cularly, in a technical matter like this, it should 
jbo borne in mind that rules of procedure are 
lUicant to advance the cause of justice but not 
. to fetter it. In construing the word used in the 
l^laint, the real context is the provisions of S. 80 
of tho Code. It is apparent that it was in 
fulfilment of tho provisions of that section that 
the statement was made. Every lawyer under, 
stands that ho has to show in the body of the 
l^laiut that the legal bar against institution of 
tho suit as provided in first part of s. so, has 
been removed in this particular case. When the 
section provides that the notice in writing should 
ei’her have been deliverer! to tho person named 
therein or left at his office it ijrovides the 
specific mode of service as applicable to tho 
case of notice prescribed under the section. 
Under the circumstances, without anything more, 
tho word “served” in the present case should 
mean that the notice has either been delivered 
to or loft In tho office of tho person authorised 
under tiie section. It lias l^en argiiod with 
some amount of conviction by Mr. S. N. Bose 
appearing for the opposite party that the words 
"with acknowledgment due” are characteristic 
enough to poiut rather emphatically to tho 
oonstmclion adopted by the learned Court below. 
I do not, however, consider this contention to 
ho sound. 'Iho words “with acknowledgment 
due” are descriptive of the words “registered 
I>ost” or “registered postal notice.” To my mind, 
it appears that what the plaint meant was that 
tho notice had been served through registered 
post and acknowledgment was obtained. For 
the purpose of determination of the question 
whether there are defects in the plaint or not, 
it is sometimes necessary or rather evident 
before the Court exercises its power under B. H 
of o. 7 of the Code to go into evidence ; for 
example, tho question whether the relief claimed 
is under- valued does not admit of ready solu- 
tion 'without some evidence. When evidence 
is gone into, tho Court is to consider the exis- 
tence or otherwise of tho defect in the light of 
the evidence. In this particular case when the 
Courts below expressed their opinion as to the 
meaning of the word “served,” they had before 
them the admission of the defendant concerned, 
and besides, tho proof of delivery of the notice 
by registered post and its due acknowledgment. 
Why should not the words in the plaint, there- 
fore, jbe Interpreted in the light of the evidence 
adduced ? I should, therefore, hold that the 
plaint does not softer from any defect which 


is sought to be assigned to it. On the contrary 
I am of opinion that the plaint does comply 
with the provisions of S 80, Civil P. C. 

[5] Next, it is argued by Mr. Bose that how- 
ever wrong the opinion of the Courts below 
might be, this Court should not interfere in its 
revisional jurisdiction. His submission is that 
the case does not fall within the purview of 
S. 116 , Civil P. C. If this ar^ment is acceded 
to, the result will be that injustice to the plain- 
tiff will be perpetrated. 

[6] Before applying my attention to this 
contention, it is necessary to examine what 
necessary consequences should befall the suit, 
in the event non-compliance with the provi- 
sions of the second part of S. 80, Civil P. 0., 
in the particular circumstances of the present 
case. It is a suit in which the Governor-General 
is not the sole defendant. The goods were to be 
carried partly by the East Indian Railway arid 
partly by the Bengal Nagpur Railway, the 
destination of the consignment being one of the 
stations of tho latter railway. 'Jhe Governor- 
General was made defendant 1 as the owner 
of the East Indian Railway. As I have already 
pointed out, omission of the averment from the 
plaint would be more appropriately a ground 
for the rejection of the plaint than dismissal of 
the suit. Secondly, there are precedents of this 
Court showing the coui’se to be adopted where 
the Crown or the Secretary of State or the 
Governor-General, as the case may bo, is only 
one of several defendants. In 17 p. L. T. 162^ 
the plaintiff had instituted a suit for recovery 
of rent of a holding impleading the Secretary 
of State as a pro foi'ma defendant but no notice 
under S. 80, Civil P. O., was served npon him. 
The trial Court rejected the plaint but tho lower 
appellate Court set aside that order, and re- 
manded the case for disposal on the merits hold- 
ing that as no relief was claimed against tho 
Secretary of State, the notice under S. 80 was not 
essential. A Division Bench of -this Court set 
aside the order of the lower appellate Court and 
directed expnnction of the name of the Secretary 
of State from the action. In the well-known case 
in 64 I. A. 338* where the suit hod been instituted 
before expiry of the prescribed period of notice 
under s 60 of the Code, and the plaint bad dis- 
tinctly averred that notice as required under 
S 80 had been given to the Collector, and it was 
also stated that as the suit was for injunction, 
the suit was being filed before the comiJello*^ 
the period of two months, Viscount Sumner at 

p. 358 of the report said as follows : . 

“The consequenca is that the appellants* 
position in regard to the taxes imposed upon them 
if their action had never been brought It to 
tainable in limine, Tb^ eommenoed their suit 
the law allowed them to suc^ and «an get no lelief » » 
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either by declaration or oth«>rwisd Whatever may bo 
the case between other partie«t, as aga the respon* 
dents 'the Collector and ^e becietarj of btate on wh >ni 
no notice under S. 80 had at all been ^ervedt they must 
fail. They have taken their own course and bavo 
brought this result on themselves.'* 

[7] In 154 I. O. 103^ the plaint suffered from 
the defect of non- mention of service of notice on 
the Secretary of State. At a much later stage, 
the plaintiffs wanted to amend the plaint in order 
to state in express terms, as required by S SO of 
the Code, that notices had been served on the 
Secretary of Stote more than two months prior 
to the institution of the suit. 'I'he learned Sub. 
ordinate Judge, relying upon a decision of the 
Calcutta High Court in 132 l. o. 634 correspond- 
ing to 58 cal. 850^ held that the plaintids should 
not be allowed to state at that stage that the 
Secretary of State had already been served. 
Fazl Ali J. (as he then was) made a distinction 
beeween a case of non-service of notice under 
S. 60 and a case of non-averrueot of the fact of 
service, and held that 68 Cal 850*’ does not war- 
rant the view that the Court is not competent 
to allow the amendment if there is no averment 
in the plaint of the fact that notice under s. SO 
has been served as required by ti at section on 
the Secretary of State, even though it may be 
proved as a fact that a notice required by s. 80 
had been serverl in the manner provided by the 
section. In disposing of the civil revision, his 
Lordship held that os the lower Court Judge 
apparentl> proceeded in the matter on the as- 
sumption that he bad no power to allow the 
amendment, he hod failed to exercise a jurisdic- 
tion which was vtrsted in him by taw, and this 
brought the cose well within the ambit of s. 115, 
Civil P. 0. As I have already indicated that if 
lUie District Judge was satistied, as ho has been 
in this particular case, th^t the alleged defect 
was a real one, he should have either expunged 
the name of the Governor-General from the cate- 
gory ■ of the defendants, or should have called 
[upon the plaintiff to remove the defect os the 
'Court is empowered to do under the provisions 
of O 7 of Sch 1, Civil P. C , before rejecting the 
plaint, but he was never justihed in dismissing 
the suit as a whole. While expressing this view, 
I am fully alive to the observations of their 
LordshiE^ of the Privy Council in 54 I. A. 338^ 
already referred, in relation to an argument dis- 
tinguishing between the effects of non-service of 
the notice under S. 80 on the Secretary of Stato 
and service of notice upon the Collector. The 
observation was ; 

“Their Lord;ibip9 cannot aocept this. Not only has 
the suit been through lut a joint proceeding oga'nst tho 
ofBoiala concemod, for tbo purpose of gett’ug a joint 
deolaiatiOQ that the Qovornment notlBoatioa was bad 
OB tho Coundati >n of everytbing done, but without tho 
prosonoe of the Seorotary of btate before the Court, tho 


not'float'OQ oould not be a^^ailcd and if it stand-i ns 
valid tho <k>liector'8 own action cannot bo succcs^fullv 
impunged.’* 

I'he tacts of this case, however, pre-^ent quite a 
different feature. It is a case of either joint or 
several liability as between the two defendant:?. 
In fact, in this oa'^, relying upon S. 80. Railways 
Act, it was argued in tho trial Court by the 
plaintiff s pleader tliat either of tho two Railway 
companies may bo made liable for the x^laintiff’s 
claim as the one would bo presumed to bo tho 
agent of the other for the purix)30 of carriage. 
Whatever may be fate of this argument, it makes 
it clear that it was not being proceeded with as 
a case of joint liability in which failure of the 
suit against one must necessarily mean failure of 
the suit against both, and. therefore as a whole. 
I would, therefore, hold that tho learned lower 
appellate Coui^ in dismissing the suit as a whole 
has proceeded on a wrong notion of his jurisdic- 
tion as to the disposal of the suit Ho assumed' 
that he had no jurisfliction to pass any othor| 
onlcr but to dismiss the suit as a whole. In this 
view, he did not proceed to consider tho other, 
iss'.es involved in the suit. In niy view, there-i 
fore, in dismissing the suit as a whole, ho has 
not only failed to exercise his juristliction which 
was vested in him by law but has acted illegally 
in tho exercise of his jurisdiction. His order, 
therefore, dismis?>iiig the suit as a wliole must be 
sot aside. In this view of tho matter, tho rulings 
relied upon by Mr. Bose of which the case in 11 
Oil. o” was the principal need not be considered 
as I do not hold in this case that the lower 
appellate Court, in deciding tho point of law 
wiongly acted illegally or with material irregu- 
larity in exercise of his jurisdiction. But, on the 
contrary. I hold even on his own decision he 
acted illegally in exercising a jurisdiction to dis- 
miss the suit which legally speaking he had not. 

Cs] After having set aside his order, I shall 
have to make such order in the case as 1 think 
fit according to S. 115, Civil P. C. The order 
that I make in this particular case is that tho 
plaint does not suffer from any defect as to its 
contents re : an averment of delivery of notice 
on defendant l, and the plaint, therefore, is in 
order. Under the circumstances, I should send 
the appeal to the leArned lower appellate Court 
for disposal on merits. The petition is allowed 
with costs. Hearing fee one gold mohur. 

8.0. Order accordingly . 
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Tort — Malicious prosecution — Essentials to be 
proved — Onus — Want of reasonable and probable 
cause — Malice — Proof as to. 

In a suit for mnlicions pro>ccutIon, tbe plaintiff 
must prove that the prosecution was instituted against 
him without any n.'isorablc and probable cause, and 
that it WHS in>titiited with a malicious intenlion: that 
is. not With the mere intention ol carrying tbe law 
inUi etlcct, Init with an intention which was wrongful 
in point of fact. Innocence per te does not raise the 
pre-'Uiiiption as to want of reasonable and prnbablo 
caui-e. Innocence coupled with other circninslances 
may raise a presmnption as to want of reasonable and 
probable cause. The onus is undoubtedly on the plain- 
tiff. but may be discharged by showing that the fact of 
innoceDcc in a particular case involves with it other 
circuini^tances which show that there was tbe ab-icnce 
of rcasonnble and probable cause : 25 A.l.It. 1938 Pat. 
52 b Lai’ln.; (1883) 11 Q. U. V. 440, He/. [Paras 2. 3} 

A nierr ab^otice of reasonable and probable cause 
docs not jiistity. as a matter of law- the conclusion that 
the piosccution was malicious. tLougl^ it is quite con- 
ceivable that the evidence which is sufficient to prove 
ab-ence i f reasr^imble and pn bable cause may also 
csiabi sh malice. The two questions are in most cases 
interwoven, and theie may be circumstances which 
show that there was not meiely the want of a reason- 
able and probable cause but also malice of the kind 
required in an action for malicious prosecution. The 
question, therefore, depends on tbe circumstances of 
each particular case. There may be malice, but no 
ab?eijce of reasonable and probable cause. Conversely, 
tbe absi ncc of rt a^onablc and pr< bable cause is not 
per ,'c cv ulciico of malice, but the same circumstances 
in a particular case may show both that is, absence of 
a roassonable and probable cause and malice, the two 
questions being interwoven in most cases : 31 A. I. R. 
1944 P. tJ. 1 ; 12 C. L. J. 410 and (1891) 2 Q. B. D. 
718. liel. on. [Paras 6 & 7J 

Canes rejerred : — 

1. ('88) 19 P. L. T 889 : 25 A. 1. R. 1938 Pat. 529 : 
178 I. 0. 619. Taharat Karim v. Abdul Kbaliq. 

2. (1883) 11 Q. B. D. 440:62 L. J. Q B. 620:49 
L. T. 618 : 32 W. B. 50, Abrath v. North Eastern 
By. Co. 

3. (’26) 13 A. I. R. 1926 P. C. 46 : 1 Luck. 216 : 29 

O. O. 163 : 96 I. C. 329 (P. C.), Balbbaddar Singh v. 
Budri Sah. 

4 . (’44) 31 A. I. B. 1944 P. C. 1 : I. L. R. (1944) Kar. 

P. C. 47 : 211 I. C. 141 (P. C.), Braja Sunder Deb v, 
Bamdeb Das. 

5. (’10) 12 C. L. J. 410 : 6 I. C. 676. Shama Bib! v. 
Chairnmn of Baranagore Municipality. 

6. (1891) 2 Q. B. 718 : 61 L. J. Q. B. 151 : 65 L. T. 
108, Brown v. Hawkes. 

Kaxlash Bai — for Appellant. 

A, B. N- Sinha — for Respondents. 

Judgment. — This second appeal arises out 
of an action for malicious prosecution. The 
defendant is the apx)eUant before me. He had 
filed a complaint against the respondents alleging 
that they had committed Offences under various 
sections of the Penal Code. The respondents 
were summoned to stand their trial and after a 
trial lasting for about a year they were acquitted 
by the criminal Court. The respondents then 
brought the present action for malicious prose- 
cution. The Courts below have decreed the suit, 
the learned Munsif allowing Rs. 160 for the ex- 


jjensGS incurred in the criminal litigation and 
Bs. 490 as damages for loss of i:»restige and physi- 
cal and mental discomfort. Ihe learned Subordi- 
nate Judge who heard the appeal has reduced 
the amount of damages. Learned counsel for the 
appellant has not very seriously raised before 
me the question of the amount of damages, and 
learned counsel for tbe respondents on whose 
behalf a cross-objection w'as tiled regarding the 
nmouut of damages has not seriously pressed 
the cross-objection. Iherefore, if the decision of 
the Courts below is right in other respects, it 
would 1 e unnecessary to consider the question 
of the amount allowed as damages by the Court 
of Apijeal below. 

[ 2 ] 'Ibere is no dispute in this case that a 
criminal proceeding was instituted against the 
respondents on the complaint of the appellant, 
nor is there any dispute that the said pro- 
ceeding terminated in favour of the respon- 
dents. These two facts are not in doubt. It may, 
therefore, be taken as beyond disimte that the 
resijondents have proved (l) that tlioy were pro- 
secuted by tbe appellant and (2) that the pro- 
ceedings complained of terminated in favour of 
the respondents. 'J he points which it is neces- 
sary for the plaintifi' to substantiate in an action 
for malicious prosecution are no longer in doubt; 
they have been decided over and over again. It 
has been laid down in numerous decisions that 
besides the two points mentioned above the 
plaintiff must also prove that tbe jirosecution 
was instituted against him without any reason- 
able and probable cause, nud that it was insti- 
tuted with a malicious intention, that is. not 
with the mere intention of carrying the law into 
effect, but with an intention which was wrongful 
in point of fact. It is with regard to these two 
points that learned counsel for the appellant baa 
seriously pressed his arguments before me. His 


contentions so far as I have understood them 
are threefold, firstly, he has contended that the 
Court of Appeal below was wrong in drawing 
a particular presumption as to the absence of a 
reasonable and probable cause from the inno- 
cence of the respondents as established by the 
acquittal in the criminal Court, on tbe basis of a 
decision of this Court in 19 p. L. T. 889^: secondly, 
he has contended that the Court of Appeal below 
has committed an error of record with regard to 
the evidence of one of the witnesses for the ree* 
px)ndents (p. w. 2), and thirdly, he has contended 
that the Court of Appeal below has committed 
an error in law in inferring malice, the kind of 
malice which is required to snstain an action for 
malicious prosecution, from mere absence of A 
ret^nable and probable cause, in other words, 
it is contended that the Court of Appeal helow 
hfta really come to no finding on the quesliota 
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of malice it is suggested that this oloarly against him by the defendants -without any roa- 


yitiates the decision of the Court of Appeal 
below. 

t3] I take up these contentions in the order 

in which I have mentioned them. Dealing with 

the point of the alienee of a reasonable and 

probable cause the learned Subordinate Judge 

has expressed himself os follows : 

*‘lt bas been argued before me by the pleader for the 
appellant that the plaintiffs have failed to prove that 
there was no reasonable and probable cause for the 
filing of the complaint and that it was done maliciously. 
He has argued that the onus of proving this lay upon 
the plaintiffs and they had failed to discharge this 
onus. There does not appear to be any dispute in this 
case about the fact that Darsan (appellant before me) 
had filed a complaint against the plaintiffs; that the 
plaintifis were put on trial on account of that com- 
plaint and that they were ultimately acquitted. The 
learned Munsif relied upon a decision of our owu High 
Court reported in 19 P. L. T. 8b9t and he found that 
as the facts alleged were within the personal knowledge 
of the defendant and the facts were fovmd to bo false, 
so tncTO was a presumption not only that the plaintiffs 
were innocent but that there was also no reasonable 
and probable cause for the accusation.” 

The learned Subordinate Judge bos then quoted 
an extract from the said decision and Las 
pointed out that in the criminal case the allega- 
tion was that the offences had been committed 
in the presence of and against .the person of the 
present api)ellant — facts which were within his 
personal knowledge and, therefore, the principle 
laid down in 19 p. L. T. 889^ applied and there 
should be a presumption that the present api)el- 
lant had no reasonable and probable cause for 
the accusation. Learned counsel for the api>6l- 
lant contends that this view is not correct, and 
that it bas coloured the other decision of the 
learned Subordinate Judge to the effect that the 
r^pondents had satisfactorily proved that the 
present appellant had invented and instigated 
the whole story for the prosecution. Learned 
counsel has also challenged the correctness of the 
decision referred to above, and has suggested 
that if I entertain any doubt about the correct- 
ness of the said decision, the matter should at 
least bo placed before a larger Bench. I have 
very carefully considered the argument which 
has been presented before me and in view of the 
manner in which it has been presented, I con- 
sider that there is need for expressing oneself 
very clearly in ^e matter. The question of the 
burden of proof in an action for malicious pro- 
secution was gone into very thoroughly and 
carefully by the Court of Appeal in Bngland in 
the leading case in (1668) u q. b. b. 440.^ It 
-was pointed out there that it was not enough 
for the plaintiff to show, in order to support the 
claim which he had made, that he was innocent 
of the charge upon which he was tried; he had 
to show that the prMecution was instituted 


sonable or probable cause and with a malicious 
intention in the mind of the defendants. It was 
further observed that the burden of proving each 
one of the points mentioned above lay upon the 
plaintiff and, speaking generally, if the 
merely proved that bo was innocent and gave 
no evidence of the circumstances under which 
the prosecution was instituted, ho was bound to 
fail. These observations were made with refer- 
ence to the facts of that case where a medical 
man -was prosecuted by the Bailway Company 
on certain information having been given to the 
Directors of the Company which prima facie 
showed a conspiracy between the medical man 
and a person who got damages on account of 
injuries alleged to have been sustained in a 
railway collusion. One of the questions which 
was put to the jury in that case was if the de- 
fendants had taken reasonable care to inform 
themselves of the true state of the case. Cave J. 
(as ho then was) in summing up to the jury, had 
told that it was for the plaintiff to i)rovo that 
the Bailway Company did not take reasonable 
care to inform themselves. The question was if 
this direction to the jury was erroneous in la-a’. 
The Court of Appeal held that it was not, and 
that the burden of proving each of the three 
major points whicli arose in an action for mali- 
cious prosecution lay on the plaintiff’ and that if 
in order to show the absence of reasonable and 
l^robable cause there are minor questions -^’hich 
are necessary to determine, the burden of proving 
each of those minor questions lies on the plain- 
tiff, just as much as the burden of lu-oving the 
whole docs. Bowmen L. J. pointed out. however, 
that there might be special circumstances which 
along W'ith the fact of innocence, established by 
the acquittal in criminal proceeding, might show 
that there was the want of reasonable and prob- 
able cause. I can do no better than quote the 
observations of Bowen L. J. while dealing with 
this matter : 

"SomethiDg has been said aboat innocence being 
proof, prima facie, of want of reasonable and probable 
cause. I do not think it is. When mere iunoceuce 
wears that aspect, it is because the fact of innocence 
involves with it other circumstances which show that 
there was the want of reasonable and probable cause; 
as. for example, when the prosecutor must kuow 
whether the story which he is telling against the man 
whom he is prosecuting is false or true, in such a case, 
if the accused is ionocent, it follows that the prosecutor 
must be telling a falsehood, and there must be want of 
reasonable and probable cause. Or if the circumstances 
proved are such that the prosecutor must know whe- 
ther the accused is guilty or innocent, if be exercises 
reasonable care, it ie only an identical proposition to 
infer that if the accused is innocent there must have 
been a want of reasonable and probable care. Except in 
cases of that kind, it is never true that mere innocence 
is proof of want of reasonable and probable cause It 
mu9t b' ’nnocence accompanied by such circunistaTices 
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A3 raise the piesuinplii u that there was a want of 
xeasonable and probable cause.” 

I think that it is these observations which their 
Loniships had in mind when they said in 19 
P. L. T 889' tljat where the accusation against 
the plaintiff was in resivect of an offence which 
the defendant claimed to have been committed 
and the trial ended in acquittal on the merits, 
the presumption would be not only that the 
jjlaintiff was innocent but also that there was no 
reasonable and probable cause for the accusation. 
I may note heie that their Lordships w’ere deal- 
ing with a first apijeal in that case, and after 
referring to the presumption they discussed the 
evidence and came to the conclu'^ion that tho 
accusation broni;lit against tho plaintiff w'as false 
and without any reasonable and probable cause. 
^The observations of Bowen L. J. show very 
clearly that innocence per se does not raise tho 
presumption as to want of reasonable and prob- 
'ablo cause. Innocence coupled with other cir- 
cumstances such as those mentioned by his 
Lordship may raise a presumption as to want of 
reasonable and probable cause. 'J'he decision in 
19 p. L. T. 8S'd had these exceptional circum- 
stances in view when laying down the \ rinciple 
that a presumption may ari-o in certain cases 
as to want of reasonable and probable cause 
from the innocence of the plaintiff. In my 
opinion the decision in 19 P.li.T. 889‘ is correct, 
if I may say so with re3i)€Ct, and does nob go 
against tho general principle that the plaintiff 
must prove in an action for malicious prosecu- 
tion that the prosecution was instituted against 
him without any reasonable and probable cause; 
tho onus is undoubtedly on the plaintiff, but 
‘may bo discharged by showing that the fact of 
• innocence in a particular case involves with it 
other circumstances which show that there was 
the absence of reasonable and probable cause. 
This is exactly what has happened in the present 
case. The appellant alleged that he had been 
threatened etc. Tho allegations have been found 
to be false. The api^ellant must have known 
that the story which ho was telling against tho 
man whom he was prosecuting was false. It 
follows, therefore, that there was a want of 
rea^nablo and probable cause. 

[ 4 ] There has been some controversy before 
me if the respondents must again establish in the 
civil Court their innocence of the criminal 
charges preferred against them. Whatever doubt 
there may have been regarding this point previ- 
ously, the decision of their Lordships of the 
Judicial Committee in A. l. R. 1926 P. c. 46® has, 
1 think, set tho matter at rest. That was an 
•appeal from the decision of the Judicial Commis- 
sioner of Ondh, The Judicial Commissioner had 
formulated four propositions which the plaintiff 


had to prove in an action for malicious prosecu- 
tion. The second proposition so formulated 'was 
that he was innocent of the charge upon which 
he was tried, dheir Lordships pointed out that 
this was a wrong view of the law, and they said 
that the second proposition should be 

‘ that the pvcceedicgs complained of termirated in 
favour of the plaintiti if from their tature they were 
capable of so terminating.” 

Their Lordships further observed that it was 
sufficient for tho appellants before their Lordships 
(that is, the plaintiffs) to prove that the criminal 
proceedings bad terminated in their favour, and 
that opened the way for the proof of the next 
proposition that the respondents (before their 
Lordsbii^) had instigated the proceedings malioi. 
ously and without probable cause. I am of the 
view that the learned Additional Subordinate 
Judge bad committed no error in Jaw when he 
found that in the circumstances of the case before 
him there was a presumption that the complaint 
was filed without a reasonable and probable cause. 

[ 5 ] 'Iho learned Subordinate Judge has not 
based his decision mainly on such a presumption. 
He has considered the evidence independently 
and irrespective of the presumption and on a 
consideration of that evidence be has come to 
the definite conclusion that the complaint was 
filed without any reasonable and probable cause 
and that the present appellant had invented and 
instigated the whole story for the prosecution. 
This finding of the learned Subordinate Judge is 
based on the evidence of three witnesses for the 
respondents and that of the appellant himself. It 
has been contended before me that the learned 
Subordinate Judge Las committed an error of 
record with regard to the evidence of P. w. 3 . 
]\[y attention has been drawn to the statement 
in cross-examination of this witness to the effect 
that he liail no knowledge of the facts of the 
criminal case. The learned Subordinate Judge 
has stated in his judgment that P. w. 2 had given 
evidence to the same effect as the other two 
witnesses. It has been argued before me that 
this statement of the learned Subordinate Judge 
is an error of record. I am unable to accept this 
contention. The statement mode in cross-exa- 
mination of the witness has to be read along 
with his statements in examination-in-chief. The 
witness bod clearly stated in e.xamination in- 
chief that the criminal proceeding was false and 
no such occurrence hal taken place as was 
alleged by the appellant. When no such event 
03 alleged by the appellant bod taken place, the 
witness was not wrong when he said that he bad 
no knowledge of the facts of tbe criminal case- 
1 do not think that tbe learned Subordinate 
Judge has committed any errw of record with 
regard to tbe evidenoe of P. W. 3. 
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[6] This brings me to the last contention, 
namely, if the learned Subordinate Judge has 
committed an error in law as respects the finding 
of malice. It is contended that the learLod 
Subordinate Judge has not found malice indepen- 
dent of the absence of a reasonable and probable 
cause. Learned counsel for the appellant bos 
strongly relied on the following observations of 
their Lordshix)S of the Judicial Committee in 
A. I. R. 1944 P. c. 1.^ The observations will bo 

found at p. 4 of the I'eport . 

“In order to succeed in an act’cu for malicious pro- 
secution the plaintiQ must in the first instance pr'>vc 
two things (1) that the defendant was malioiou? and 
(ii) that he acted without reasonable and probable 
cause Malice has been said to mean any wrong or 
indirect motive, but prosecution is uot nmlicous merely 
because it is inspiied by anger. However, wrorghoaded 
a prosecutor may be, if bo honestly thinks that the 
accused has been guilty of a criminal offence he cannot 
bo the initiator of malicious prosecut’on- But mal'cc 
alone ia not enough, there must al.so be shown to I c 
absence cf rtasonnble and probable cau«e.” 

It is contended that the learned >Suboi*dinate 
Judge should have found malice iiiclopendent and 
irrespective of bis finding as to the absence of a 
reasonable and probable cause, and the learned 
Subordinate Judge is wrong in inferring malice 
merely from the absence of a reasonable and 
l)robable cause. This contention also appears to 
me to bo without substance. The learned Sub- 
ordinate Judge has pointed out that the respon- 
dents had taken the lease of a piece of land on 
25th Jun^ 1942. The bouse of the present 
•4rpp6llant fell within that land, and on the very 
next day the appellant made a false complaint 
|Without any reasonable and probable cause. As 
has been ipinted out in 12 C B. J. 410,* a mere 
absence of reasonable and probable cause does 
|aot justify, as a matter of law, the conclusion 
|tbat the prosecution was malicious, though it i.s 
jquite conceivable that the evidence which ia suffi- 
cient to prove absence of reasonable and prob- 
jable cause may also establish malice. As observed 
by their Lordships of the Judicial Committee in 
A. I. R 1944 p o. 1* the two questions are in 
most cases interwoven, and there may be circum- 
'stancea which show that there was not merely 
Ithe want of a reasonable and probable cause but 
lalso malice of tbe kind required in an action for 
malicious prosecution. Tbe learned Subordinate 
Judge has found that tbe present appellant bad 
invented and instigated the whole story for the 
prosecution and that his motive was an improper 
motive, namely, a wish to injure the respondents 
rather than to vindicate the law. This wish to 
injure the respondents arose out of the fact that 
they had taken settlement of a piece of land on 
which stood the house of the appellant. 

t7] Dealing with the question of malice in ( 1891 ) 
2 Q.B. 718^ Gave J. (as he then was) had observed: 


''Kow malice, iu its widest aud vaguest sense, has 
tceu Bald to mean any wrong or indirect molivo, and 
malice can bo proved either by thow ng wbat the 
motive was and that it was wrong or by showing iliut 
the circumstances were such that the piosecut on can 
only bo accounted for by imputing eome wrong or 
indirect mot ve to tbe pioseeutor.’* 

Dealing further with the question if want of 

reasonable and probable cause may itself show 

malice his Lordship stated as follows ■- 

“Of course, there may be >uuh plain want of reason- 
able and prohablo came that the jury may come to the 
conclusion that the prosecutor could not honestly have 
believed in the charge he made, and n that cose want 
of reasonable and probable cau=e 'S evidence of mnl ce. 
But I am not prepTred to assent to the piopo-;ilioii that, 
wheie there is want of reascuablo and pr bable cause, 
the jury may always find malice, no mutter what tho 
ciicunistances may be ’’ 

Tho question, therefore, depends on the circum- 
stances of each particular cu^o. It would bo; 
wrong to say os a general proposition ihatj 
malice would be inferred from the absence of ai 
reasonable and piohublo cause. As observed by 
tbeir Lordships of the Judicial Committee in 
A. I. R. 1941 P. C. 1* there may bo malice, but 
no absence of reasonable and probable cause. 
Conversely, the absence ot reasonable at d prob- 
able cause is not per so evidence of malice, but 
tho same circumstances in a particular ease may 
show both that is, absence of a rensonablo and 
probable cause ai.d malice, tho two questions 
leing interwoven in most t-a.-cs. 

[8l Ihe contentioi s raised on behalf of the 
appellant having failed, tho appeal is without 
substance and must be dismissed with costa, and 
I orner accordingly. The cross- objection is also 
dismissed. 

S. C. Appeal d'Sviisscd. 
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LachJoni Prasad — I'ctitiovcrx. Gohardhan 
Das and otre/s — Opposite Party. 

Civil Revn Nos. 727 and 909 of 194G, Decided on 
26-8-1947, from order of Addl. Sub-Judge, Motihari, 
D/ 6>B-1946. 

(a) Arbitration Act (1940), S. 33 — Filing of award 
is necessary. 

Until the award is filed, no application to set it a»ide 
can be eDtertaioed ; 31 A. I. R. 1944 Cal. 304 hiuI 29 
A. I. H. 1942 Bom. 101 , lief. [Para 4j 

(b) Limitation Act (1908), Art. 178 — Staning 
point for computation cf period. 

The peried of 90 days referred to in Art cle 178 is to 
be coD.puted from the date when one of the part es or 
both file an application in Court under S. 14. Arbitra- 
tion Act. It has no refer enco to the t'me when the 
arbitrators or umpire are requested to file ths award. 

[Para 4] 

Annotation : — (’42-Com.) Lim. Act, Art. 178, 
N. 4. 

(c) Arbitration Act (1940), S. 17 — One party Q 
applying to declare award invalid before filing of 
award — Arbitrators served and award and record 
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called for by Court and filed — Arbitrators filing 
affidavits in support — Application withdrawn by G 
—Other party applying lor passing decree on award 
— Award held vahdly before Court and such relief 
could be granted. 

A certain award was made on 29-1-194G and on 
3l5t .laiinarv th.j parties to arbitration proceedings 
were <1 w lb notice under S 14 d) regarding the 
making and signing of award. On I3tb February. G a 
jMity t') the pioceedings tiled a petition in Court pur- 
port ng to be under S 33, praying that ilic award was 
iu\alid and inoperative. It was also prayed that the 
entire iccoids of tbe arbitration precced ngs be called 
for frort) tbe aibilrators. On this application a miscel- 
laneous case was started and tho other party P and 
tbe arbitrators were served with notices and appeared. 
Tbe arbitrators tiled affidavits in support of the award. 
The record' weio culled for and were rtccived by tbe 
Court On 3 n G applied for withdrawing his ap- 

plicitioii and tbe prayer was allowed. P thereupon 
re<jiiesicd the Court to make tbe award a rule of the 
Court and pass a decree thereon under S. 17. The 
quc-'tifiii Was whether the award was validly Ixifore the 
Court and I' entitled to tbe relief claimed ; 

If l id. that the application of G could very well be 
treated asan apphcat on under S. 14of tbe Act request- 
ing tbe Court to call for the award. This application 
was Wfil within time. Since the award was forwarded 
to tlic Court by tbe arbitrators who were a party 
to tbe niiseellancoijs case and they had filed afhda- 
vlt“. it Could not bo ^ald that tho award was not 
filed in Court. No doubt tho arbitiatnrs did not hand 
O-r r tho award to an ■ llicor of tho Court and that no 
formal iipplicution was made by the arb trators to the 
Court regard rig the award, 'i'he tiling of an award by 
an arhitruior is a moio ministerial act and no soloinnl* 
ty attaches to such an act. In the peculiar circum- 
stances of the case tbero was no scupe for the 
arbitrators to tile the award supported by an applica- 
tion. The award was, therefore, validly before the 
Court No doubt the miscollaueous case of Q ended 
with the witbdrawai of his application but since tho 
award was validly before tho Court tho prayer of P 
that it III gilt be inudc a rule of the Court could still be 
considered by the Court. [I’uvas 4, 5, 6] 

(Janes rcjtrrcd: — 

1. ('43i 1. L. it. (1943) 2 Cal. 392 : 31 A. I. It. 1944 
Cal 304: 218 I. C. l82, Bengal Jute ilills Co., Ltd. v. 
Jowraj Hiralal. 

2. (42) 29 A. I. It. 1942 Bom. 101 : I. L. R. (1942) 
Booi. 462 : 200 I. C. 32, Ratanji Vcerpal A Co. v. 
Dhirajlal Manila). 

3. (’45| :42 A I.h. 1945 Bom. 417 : I.L.B. (1946) Bom. 
113, Jayantilal Jauinadas r. Chlmgaulal Nathoo- 
bbai, 

Z». K. 3 ha, S. N. Banarji, B. C. De and R. 

Bagchi^lor Petitioner. 

Sarjoo Prasad, K. Dcyal and Nandlall for 

Opposite Party. 

Mukharjl J. — These are two connected civil 
revisions. They arise in the following way. On 
18-2-1936 Gobardhan Das opposite party No. 1 , 
filed an application in the Court of tho Subordi. 
nate Judge of Motihari praying that a certain 
award made on 29-1-1946 wae invalid and in- 
operative. The application purported to have been 
made under S. 33, Arbitration Act (Act 10 [xl 
of 1940). Under the order of the Additional Sub- 
ordinate Judge a miscellaneous case no. 9 of 
1946 was started and the number of the opposite 


party including the three arbitrators were order- 
ed to be served with notice. Notice was served 
and the opposite party appeared. The arbitrators 
filed an affidavit in support of the award. On 
8-8-1946 the applicant (opposite party No. 1 
before this Court) put in a petition to the effect 
that he wanted to withdraw his application. On 
5-S-1946 the Court allowed tbe prayer. The pre- 
sent petitioner requested the Court to make the 
award a rule of the Court and pass a decree 
thereon under S. 17, Arbitration Act; but this 
prayer was refused. Tbe learned Additional 
Subordinate Judge passed his order finally in 
the miscellaneous case on 5-8-1946. The opposite 
party No. 1, Gobardhan Das, filed a title suit on 
7-8-1946, in the same Court. Tho award above 
referred to related to certain partnership business 
between the parties. One of the reliefe prayed 
for in tho title suit (No. 127 of 1946) is that tho 
Court sliould declare that the partnership busi- 
ness was dissolved on a certain date. There was 
also a prayer that the defendants of the suit 
might be directed to render accounts from the 
beginning of the imrtnership business till the 
date of its dissolution. There was also an alter- 
native prayer that if the Court sliould come to 
the conclusion that there was no legal and 
eflectivG dissolution of the partnership business, 
a preliminary decree for dissolution of partner- 
ship and for rendition of accounts might be 
passed. The plaintiff of the suit requested the 
Court that a Commissioner might be appointed 
for taking accounts. 

[ 2 ] One of the applications in revision (civil 
Revision no. 909 of 1946) is for stay of proceed- 
ings in tbe title suit mentioned above. The 
other civil revision (No. 727 of 1946) is directed 
against the order of the Subordinate Judge pass- 
ed on 6th August 1946, refusing the prayer of the 
present petitioner to make tbe award a rule of 
the Court. 

[3] I shall deal with Civil ^tevision no. 727 of 
1946 first. The reasoning of the learned Addi- 
tional Subordinate Judge in this case for refusing 
the prayer of the petitioner to proceed under 
S. 17, Arbitration Act, is that the award in ques- 
tion was not filed in Court under S. 14 of the 
Act. The following few lines from the order of 
the learned Additional Subordinate Judge may 
be usefully quoted here v 

“In other words, the Court need not pronounce its 
judgment unless and until the award is filed under 
S. 14 of the Act. Admittedly here the award has not 
been filed under S. 14 of the Act Therefore tbe oppo- 
gito i»rty’8 prayer to the Court for giving its judgment 
over it seems to bo illegal and improper.” 

The learned Additional Subordinate Judge then 
went on to consider the provisions of Art. 178^ 
limitation Act, as they stand after their amend- 
ment consequent upion the enactment of Aot lO 
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Ex] of 1940. The learned lo\rer Court refers to 
the period of limitation mentioned in the amend- 
ed Article and observes that this period is to bo 
computed from 3lst January 1946 when the 
parties to the arbitration proceedings ^ere served 
with notice regarding the making and signing of 
the award. It is further observed by learned 
lower Court that as the present petitioner did 
not call upon the arbitrators to file the award in 
the Court within the period of limitation, he 
was out of Court. Towards the end of the order 
complained of the learned lower Court has made 
the following remarks: 

‘‘In fact the award by the punches was not filed in 
this case within 90 days from 31st January 1946. . . . 
In the present case it was filed on 4th May 1946 for 
evidentiary purpose. The opposite party, therefore, 
cannot make up his laches by coming at this stage with 
the protest petition to the applicant’s pniyer for with- 
drawal of the miscellanccus petition. It is up to the 
applicant to pursue or to withdraw it or to allow it to 
be dismissed for default. All that the opposite party 
can rightfully claim is the compensation for his un- 
necessary harassment." 

Thereafter the learned Additional Subordinate 
Judge allowed the applicant before him to with- 
draw his miscellaneous petition. 

[4] It has been contended on behalf of the 
petitioner that the view taken by the learned 
Additional Subordinate Judge in this case is 
wrong. Before I proceed further, I may at once 
say that the application of opposite party l 
under S. 33, Arbitration Act, was not tenable. It 
has been held in many cases that until the 
award is filed, no application to set it aside can 
be entertained. I may in particular refer to the 
case in I. D. R. (1943) 2 cal. 892^ and a. i. r. 
1942 Bom. 101.* If, therefore, the applicant before 
the learned Additional Subordinate Judge did 
not want to proceed with his cose, one can very 
well understand the reason. The real question 
for consideration, however, is whether the 
learned lower Court was right in his refusal to 
pass a decree on the award after the applicant 
before him had withdrawn his objection. On 
behalf of the opposite party in this Court it has 
been strenuously argued that as the award had 
not been filed in accordance with the provisions 
of B. 14, Arbitration Act, the prayer of the peti- 
tioner to make it a rule of the Court could nob 
be entertained. In an earlier portion of the 
judgment I have given the relevant dates. It is 
common ground between the parties that the 
notice as contemplated by S. 14 (l). Arbitration 
Act, regarding the making and signing of the 
award was served on 8let Jannary 1946. Article 178, 
Limitation Act, to which the learned lower 
Court has referred in his order under revision 
lays down that an application for the filing in 
Court of an award based under the Arbitration 
Act has to bo made within 90 days of the date 


of service of the notice of tho making of the 
award. Under 8. 14, Arbitration Act, a party 
may request the arbitrators or the umpire to tile 
the award in Court and in this way tho award 
may be tiled in Court. In the same section tho 
arbitrators or tho umpire may also file the award 
in Court on being directed by the Court to do 
so. Tho Court of course cannot motu issue 
an order that a particular award should bo filed 
in Court. Tho implication is tliat ono of tho 
parties to the arbitration proceedings or botli of 
them can move the Court by an application and 
tho Court thereui>on sbouhl direct tho arbitra- 
tors or tho umpire to file tlie award. The [ioiiod 
of 90 days referred to in Art. 178, Limitation Act, 
is to bo computed from the date when ono of 
the parties or both file an apolication in Court 
under S. 14, Arbitration Act. It has no reference 
to the time when the arbitrators or umpire are 
requested to file tho award. The learned advo- 
cate for the opposite pnrty has argued that in 
the present case ueilher the arbitrators were 
asked by the parties to file the award nor was 
there any application in the Court within tho 
statutory period of limitation for tho filing of 
the award in Court. On behalf of tho ixjtitionor 
it was submitted that as the entire record to- 
gether with tho award w’as called for by the 
Court on the application presented within 90 
days of the date of service of notice and the 
same was received by the Court in due course, 
there was no irregularity or illegality whatso- 
ever. In reply to this tho argument that has 
been advanced is that there was really no appli- 
cation for tho filing of the award and that tho 
award was not tiled in Court in the proper 
sense of the term. This makes it incumbent on 
me to refer to tho original application of the 
opposite party i which gave rise to Miscellane- 
ous case NO. 9 of 1946. Admittedly this applica- 
tion was made within 90 days of tho service of 
notice under S. 14 (i). Arbitration Act. 'I ho con- 
cluding portion of the petition is as follows: 

"For the reasons set forth above, it is pmyed that 
the application may be admitted, the entire records of 
the arbitration proceedings, inolud ng the objections of 
the petitioners, the account books etc., be called for 
from Babu Brijesh Lai Shikar-a or other iirbitratora 
and after finally hearing tho award be set aside or such 
other further order or orders as may appear fit and pro- 
per may bo passed," 

One may very well ask how the Court could set 
aside the award unless the award was before it? 
Therefore tho Court had to call for it from the 
arbitrators. In fact there is a distinct prayer 
that the entire records of the arbitration pro- 
ceedings be called for from the arbitrators. 'I’ho 
records were called for and they were received 
by the Court. Ihe application of opposite party 
1 can very well be treated as an application! 
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QDder S. 14, ArUtration Act, requesting the 
Court to call lor the reT\’ard. As already stated, 
this ajiplication was well within time. 

[5i Mr Sarjoo Prasad for ibo opposite party 
oonteuded that rneic receipt or the records of 
the arbitration proceedings by the Court was 
something quite diO'erent from the filing of the 
award m Court According to him filing of an 
award can only be made by an application. In 
the present ca^e the award was forwarded to 
Court by the arbitratoi-s who were a party to 
the miscellaneous case. The arbitrators also filed 
an affidavit in snpiwrt of the award. In such 
circumstances' I do not see how it can be said 
that the award was not filed in Court. It is true 
the arbitrators did not hand over the award to 
an officer of the Court. It is also true that no 
formal apijlication was mode by the arbitrators 
to the Court regarding the award. It has been 
hold that the filing of an award by an arbitra- 
tor is a mere ministerial act. No solemnity 
attaches to such an act. This is the view t<ikon 
in A. I. It. 1945 Born. 417.^ An act of an arbitra- 
tor when be files an award in Court is an act 
which the statute requires him to perfonn. He 
can intimate to the Court by his letter of re- 
quest that ho has made an award and that it 
should bo taken on file. In the peculiar ciroum- 
stances of the present case there was no scope 
for the arbitrators to file tlie award supported 
by nn application. The learned Additional Sub- 
ordinate Judge as requested by the applicant 
before him directed the arbitrator to forward 
the entire record of the arbitration proceedings 
including the award and the arbitrator.s simply 
obeyed this order of the Court. When they ap- 
peared in Court the arbitrators filed an affidavit 
jin support of the award. In iny opinion, the 
award was validly on the record. 

(6] Now with regard to the prayer of the 
,l)etitioner that a decree should bo passed on the 
award. It is said that after the prayer for with- 
(Irawal made by the opposite party 1 was 
allowed, there was an end of the case. The 
miscellaneous case no doubt ended, but the 
award was before the Court and as I have 
already tinted out it was validly before the 
Court. The prayer that it might be made a rule 
of the Court could still be considered by the 
learned lower Court. A separate miscellaneous 
case might have been started for the purpose. 
Under Art. 168, Ijimitation Act, a party has to 
file his Application for setting aside an award 
or for getting an award remitted for reconsi- 
deration within SO days of the date of service of 
the notice of filing of the award. This provision 
of the liimitation Act clearly does not apply to 
the preset case as the petitioner did not want 
to set aside the award or to get the award re- 


mitted for reconsideration. His prayer was that 
the award may be accepted as valid and that 
the Court might proceed accordingly. 

[7] For the reasons stated above, I am in- 
clined to tbc view that the learned lower Court 
wrongly refused to consider the prayer of the 
l)etitionGr that the award might be accepted as 
valid. One more question that arises for consi- 
deration in this connection is whether the Court 
should at once proceed to confirm the award as 
opix)3ite party 1 has withdrawn his objection. 
The opi^osite party has not withdrawn bis objec- 
tion in the sense that he accepts the award. He 
prayed for ix^nnission to withdraw the case as 
it was later on found out by him that his appli- 
cation under S. 33, Arbitration Act, was not 
maintainable in the absence of the award in 
Court at the time when the application under 
S. 33 was filed. Section 17, Arbitration Act, 
enacts as follows: 

“Where the Court sees no cause to remit tbc award 
or any of tbc matterg referred to arbitration for reoon* 
sideration or to set aside the award, the Court shall 
after tbc time for making an application to set 
aside the award has expired or such application having 
been made, after refusing it. proceed to pronounce 
jadgmeut according to tbc award, and upon the judg- 
ment so pronounced a decree shall follow and noappeal 
shall lie from such decree except on the ground that it 
Is in excess of or not otherwise in accordauce with, the 
award.” 


Both the parties were before the Court when the 
award was received from the arbitrators. More 
than 30 days have already passed from the date 
when the award was received in Court. More 
than 30 days have also passed from the date 
when the affidavit in support of the award was 
filed. If for these reasons it is held that the 
opi)03ite party must submit to the award the 
bona fides of which the opposite party was 
streneously challenging in its application before 
the learned Additional Subordinate Judge, then 
the result may be a complete failure of justice. 
In terms of Art. loS, Limitation Act, a party 
has a right of notice that an award has been 
filed in Court before Art. 168, Limitation Act, 
can be used against him. It is accordin^y 
directed that the learned Additional Subordinate 
Judge should start a new miscellaneous case on 
the basis of the petition filed by the present 
petitioner requesting the learned lower Court to 
pass judgment on the award.He is fnrtherdireoted 
to issue notice to the opposite party r^arding 
the filing of the award in Court inviting its 
objection to the award, if any. Thereafter the 
learned Additional Subordinate Judge should 
proceed according to the relevant provisions d 
the Arbitration Act. 

ts] Above I have dealt with civil Beviaion 
No. 727 of 1946. Jja view of the order passed 
therein, the hearing of the connected title suit 
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must bo stayed and it is accordingly stayed. In 
tbe special circumstances of the case, the parties 
Tvill bear their own costs. 

Sinha agree. 

S.C. Order accordingly. 

A. I. R. (36) 1948 Patna 175 [G. 62.] 

Das J. 

Mohar Haul — Petitioner v. Sheolochan 
Singh and others — Opposite Party. 

Civil Bevn. No. 674 of 1946, Decided on 31-7-1947, 
ngainst order of Sub-Judge, Cbapra, D/- 13-2 1946. 

Civd P. C. (1908), O. 33. R. 1 — Sufficient means 
— Mere finding that joint family of which minor 
petitioner is meirber is possessed of some property 
and dealt in cattle does not by itself prove sufficient 
means. 

The mere fact that tUc jo’nt family of which the 
petitioner for leave to sue 5n forma pau^jerisisa member 
owns some property and deals in cattle does not by 
itself show that tbe petitioner is possessed of siiffioicnt 
means to pay the court-fees. Tbe possession that is 
spoken of in tbo explanation to B. 1 of O. 33, is not 
possession of property but of suffioient means and wbat 
the Court is con -erned to enquire into is not actual 
possession of property, but capacity to raise the money 
ueoeasary to pay the court-fee: 34 A. I. B. 1947 Pat. 
84, Ref. [Para 2] 

It cannot bo said in every cose where a minor 
member of a Hindu joint famUy sues to set aside an 
alienation of joint family property bv his father, that 
be must be /ac/o entitled to sue as pauper. In a 
Mitakshara Hindu family no cosharer can predicate a 
share until there is a partition. There must be finding 
as wbat is the value of the property which the joint 
family- has; that the joint family has any properly 
Other than those which are the subject-matter of tbe 
alienation regarding which the petitioner wishes to sue 
in forma pauperis. In the ab^nce of such finding it 
cannot be said that tbe minor was posses-ed of sufficient 
means to pay comt-fees: 12 A. I. R. 1923 All. 647, 
Ref. [Para 2] 

Annotation. — (’44-Com.) Civil P. C., 0.33, B. 1, 
Note 8. 

Oasee referred : — 

1. (^6) 26 Pat. 818 ! 34 A. I. R. 1947 Pat. 34 : 229 

le C* 17, DbanaDjai Bajkeshwar. 

2. ( 26) 12 A I. R. 1926 AU. 647 : 47 All. 872 : 88 

I. C. 420, Ram Prasad Singh v. Jagtamba Prasad 

Singh. 

Hareshwar Prasad Sinha and P. Jha 

— for Petitioner. 

A. C. Sinha — for Opposite Party. 

Order* — This is an application on behalf of 
the plaintiff, who is a minor, against an order of 
the learned Subordinate Judge of Chapra, dated 
18th February 1946, by which order the learned 
Subordinate Judge has rejected an application of 
the petitioner to sue in forma pauperis. The 
petitioner is a minor represented by his mother. 
The petitioner hied an application to sue in 
forma pauperis for the pur^Kwe of setting aside 
certain alienations stated to have been made by 
his father. 

[ 2 ) The learned Subordinate Judge has ex- 
pressed his finding as follows : 


“It appears that the joint fauuly of which the ap- 
plicant is a member deals in buflalos and cows beth at 
ebapra and Calcutta. The applicant is Ahir by caste. 
This is also a circumstance that supports the version 
of the opposite party. Besides the khailan shows that 
the joint family owns landed property. Thus taking nil 
these facts and circumshinces, I am of opinion that the 
applicant is in a pcsition to pay court-fees.'* 

It is contended before me that tlie learned Sub- 
ordinate Judge has misdirected himself and 
acted with material irregularity in failing to 
investigate the real point which arose for decision. 
The mere fact that the joint family of which 
the iietitioner was a member owned some pro-* 
lierty and dealt in cattle did not by itself show' 
that the x^etitioner was ix>sse3sed of suflicient* 
means to pay the court- fees. As has been observed 
in a recent decision of this Court in 25 Pat, sis' 
the possession that is spoken of in the explanation 
to R. 1 of o. 33, Civil P. C., is not possession of' 
l^rojxjrty but of su65cient means and what the 
Court is concerned to enquire into is not actual 
IKissession of proixjrty, but capacity to raise the 
money necessary to pay the court- foe. There are 
many other decisions to the same effect, and it is 
not necessary to refer to all tbe decisions which 
have been cited before me. The learned Sub- 
ordinate Judge did not find that the ijetitiouor 
was p;Ossessed of sufficient means to pay the 
court-fees; he has merely found that the joint 
family of which the jietitioner was a junior 
member had landed property and dealt in cattle. 
With regard to the question of dealing in cattle 
there is no finding that tlio joint family did 
possess any cattle from which money could be 
raised. It is well settled that in a Mitakshara 
Hindu family no cosharer can predicate a share 
until there is a partition. The learned Subordi- 
nate Judge has not found what is the value of 
the property which the joint family has; nor has 
he found that the joint family bad any jjroperly 
other than those which are the subject matter of 
the alienations regarding which the petitioner 
wishes to sue in forma pauperis. My attention 
has been drawn to a decision of tbe Allahabad 
High Court in A. I. R. 1926 ALL. 647® where it 
has been held that in cases where a minor mem- 
ber of a Hindu joint family sues to set aside an. 
alienation of joint family property by his father 
and where there is a share which has not been 
transferred, the minor cannot sue as a pauper 
unless an attempt has been made and it has 
actually been found impossible for the minor to 
obtain funds. It bas b^n pointed out in that 
case that if the argument that a minor member 
has no definite share in joint family property is 
accepted as a good ground for i)ermittmg him to 
sue in forma pauperis, tiien every minor member 
of a joint ftunily, except in the rare case of his 
possessing separate property, must be ipso facto 
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entitled to sue as paux'er. I am not prepared to 
go so far as to say that in every case a minor 
member of a joint family must bo ipso facto 
entitled to sue as pauper. In the case before mo 
there is no tindiny as to what property the joint 
family possL^ssos; nor is there any finding that 
the joint family has any property other than 
those which were the snbj'ect of alienation made 
by the father and which the petitioner was 
challenging. In the absence of such findings it 
cannot be said that the minor was ])0S3C33ed of 
sufficient meins to pay coiut-fccs. On the mere 
findings that the joint family has some property 
and that it dealt in cattle it cannot be said that 
the minor had .^uOieient mean's to pay the court- 
tees. 'I liore is an niireportod decision of this 
Court in civil Revision No. 200 of 194G, disposed 
of on oth January lv>i7, where in similar circum- 


stances it was held that the minor was entitled 
to sue in forma pauperi.s. 

[•i] In tliG result, I would allow the application 
and set aside the order of the learned Subordi- 
nate Judge. The learned Subordinate Judge is 
now directed to allow the petitioner to sue in 
forma pauperis. There will be no order for costs 
in this Court. 


R.G.n. 


Application allowed. 


A. I. R. (35) 19M Patna 176 [C. N. 63.] 

Sinha and Mukharji JJ. 

Harhans Pandey and others — Plaintiffs 
— Appellants v. Sobhan Singh — Defendant — 
Despondent. 

Appeal No. 581 of 194-5, Decided on 4-8-1947, 
from appellate docroo of Sub-Judge, 2nd Court, Gaya, 
D/- 8-2-1045. 

(a) B bar Restoration of Bakasht Lands and Re- 
duction of Arrears of Rent Act (9 [IX] of 1938), 
Ss. 6 (2), 22 and 2 (d) — Decision on question 
whether landlord is petty landlord — Decision of 
revenue authority, if final. 

In restoration proceedings it is Revenue Courts that 
ha'O t > decide for the purp>ses of S. 6 (2) for them- 
selves and finally as to whether the landlords are 
“petty landl ivds" w thin the meaning of the Act and 
whether they are in direct cultivating possession of the 
holding in question. These arc que-tions of fact which 
have to be enquired into and determined by those 
Courts. The deermination of those questions, right 
or wrong, is expressly made final by the provisions of 
S 22 of the Act. Hence, even assuming that the 
landlords are petty landlords, and that the Revenue 
Courts wrongly decide that question against them, it 
is no more open to the civil Courts to reopen that 
decision. The argument that the question whether 
the landlords are petty landlords raises a question of 
status, and the decision on the question of status can, 
therefore, be reopened, loses S'ght of the fact that the 
landlords have to prove not only that they are petty 
landlords within the meaning of the Act but also that 
they are in direct cultivating possession of the holding. 
These questions have to be determined on the evidence 
before the Hevenne Courts, and. even if those Courts 
go wrong on merits they have the exclusive jurisdiotion 


to decide those qu<ation3. The provisions of the Act 
leave no scope to the civil Courts to reopen the con- 
troversy and to arrive at an independent decision of 
their own. 6] 

(b) Bihar Tenancy Act (8 [VIII] of 1885),S.112B 
— Decision of collector on appeal in rent reduction 
proceedings— Finality. 

The orders of the Collector on appAil under S. 112B 
are final and cannot be set aside by higher authoritl. 
Revenue or otherwise, except where they can bo shown 
to have been passed without jurisdiction. Where the 
Rent Reduction Officer had decided that the tenant 
could claim reduction of rent under the provisions of 
cl- (d) of S. 112.\ (1) but on appeal the Collector had 
decided that the tenant could n^t invoke the aid of 
that clause, it c-anuot be said that the Collector in so 
deciding exorcised a jurisdiction not vested in him or 
refuse 1 to exercise a jurisdiction ve.sted in him, though 
he may have been in error in applying the provisions 
of the Bakasht Rc.storation Act or of the Bihar 
Tenancy Act, when it is not the c.a3e of tho parties 
that tho Collector had no jurisdiction to entertain the 
appeal: 32 A. 1. R. 1915 Pat, 179, Foil.; 1943 P. W. N. 
253. lief. [Pnra 7] 

Cases referred : — 

1. (’43) 1943 P. W. N. 233. Radha Krishnaji v. Ram- 
kholawan Singh. 

2. (’43) 24 Pat. 234 : 32 A. I. R. 1943 Pat. 179 : 221 
I. C. 223, Radhakrishnaji v. Ramkhelawan. 

Baldeva Sahay and K. N. Varma—toi Appellants. 

Ganesh Sharma and Lakshmi Narain S\nha 

—for Respondent. 

Sinha J. — This is a plaintiffs’ second appeal 
from tho decision of the learned Subordinate 
Judge of Gaya modifying that of tho Munsif 
of Aurangabad in a suit for two declarations; 
( 1 ) that the restoration of the holding under the 
Bihar Restoration of Bakasht Lands and Redac- 
tion of Arrears of Rent Act, 1939, was illegal, ultra 
vires and without jurisdiction, and ( 2 ) that a 
reduction of tho rent of the holding after res- 
toration was similarly ultra vires and null and 
void. 

[ 2 ] The facts leading up to this appeal may 
shortly be stated as foUo^vs. The defendant, 
Sobhan Singh, had an occupancy holding which 
originally paid rent in kind. As a result of 
commutation proceedings, it was converted into 
a cash. paying holding in 1921 with effect from 
132S Fasli. The landlords obtained judgment 
against tho tenant for arrears of rent, and, in 
execution of that decree, put the holding to sale, 
and purchased it themselves on 26-l0'l933. On 
2-7-1934, they obtained delivery of possession 
through Court. On the enactment of the Bibar 
Restoration of Bakasht Lands and Reduction of 
Arrears of Rent Act (9 Cixl of 1938), the tenant 
started proceeding for restoration of his hold- 
ing. The landlords, who are the pla'intifffl *n 
this suit, contested the tenant’s right to res- 
toration, ohieffy on the grounds that they wei* 
petty landlords within the meaning of the Act, 
and that they had been in direct possession of 
the holding by cultivating the same. Bat the 
Revenue Officer decided against the landlords* 
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and, by his order dated 26-11-1930, he directed 
that the holding be restored to the tenant. The 
landlords went up in appeal or revision up to 
the highest revenue Court; but their conten- 
tions were negatived by those Courts, with the 
result that the tenant was put in possession of 
the holding in December 1939. Subsequently, 
the tenant made another application for reduc- 
tion of rent, and the rent of the holding was 
r^uoed by the Rent Reduction Officer on 
23-9-1940. The landlords preferred an appeal 
to the Collector, who has been vested with final 
powers in such proceedings under the Act. The 
Collector, by his orders dated 27.8-1941, allow- 
ed the appeal, and the effective portion of his 
jud^ent is as follows : 

“I think it was not open to the learned B. R. O. to 
apply cl. id) to this case It is not the action (opti.m?) 
of the tenant or the R. R. O , to apply any of the 
clauses. Clause (d) is inapplicable in this case, and 
cl. (bl is applicable. But the petition is time barred for 
being filed under cl. (b*. I fully see that the tenant 
could not have applied within the time limit for 
obvious reosoQs; but to circumvent that circumstance, 
however unfortunate it might be, it is not possible to 
apply cl. (d). Appeal allowed. Cancel Rent Schedule.*' 
The tenant’s application in revision to the 
Oommissioner being nnsuccessful, he moved the 
Hoard of Revenue, and the latter, by its order 
dated 26-8-1942, allowed the revisional appli- 
cation set aside the appellate order of the 
Collector and restored the original order of 
the Rent Reduction Officer. Hence this suit by 
the landlords to get rid of the effect of the 
orders passed by the revenue Courts as afore- 
said, restoring the holding and reducing its 
rent. 

[3} The suit was contested by the tenant 
defendant who pleaded that the orders passed 
by the revenue Courts were quite regular and 
with jurisdiction, and that the civil Courts had 
no jurisdiction to interfere with the final orders 
passed by the revenue Courts. 

ClJ ’Ibe two principal qnestionsin controversy 
between the parties are: (l) whether the orders 
of the revenue Courts restoring the holding to 
tte tenant were ultra vires, illegal and without 
jurisdiction, and ( 2 ) whether the order of the 
Board of Revenue restoring the Rent Reductioi^ 
Officer’s order, which had been set aside in 
appeal by the Collector, who had been vested 
witb final powers by the Act, could be re opened 
in this suit on the ground that the Board of 
Revenue had no jurisdiction to interfere with 
the final orders of the appellate Court. 

[6] The grounds urged in support of the con- 
tention that the orders of the revenue Court 
restoring the land to the defendant were ultra 
vtrss ore: (l) that the Bihar Bakasht Besto- 
ration Act of 1938 is itself ultra vires of the 
Provincial Iiegislatore, Inasniuch as it was 
1948 P/23 24 
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repugnant to certain provisions of an Act of 
the Central Legislature; ( 2 ) that the plaintiffs 
being i^etty landlords, and the lands in question 
being in their Jehas cultivating possession, tho 
revenue Court liad no jurisdiction to apply tho 
provisions of the Bakasht Restoration Act, in 
favour of the tenant: and (3) that one of’the 
cosbarer proprietors, Jadunandan Pandey, had 
not been effectively impleaded in the proceed- 
ings. The first and the third grounds have not 
been pressed by the learned counsel for the 
api^ellants in this Court; the only ground pressed 
by him is the second one. 'I'his ground is based 
on cl. (a) of s. 6 (l), Bakasht Restoration Act. 
That clause is in these terms: 

"that he 13 a petty landlord and that he has been oalti- 
vating the holding or any portion thereof by himself 
with his own stock or by his own servants since before 
the twenty-second day of March 1938.*’ 

In this connection it is necessary to sot out cer- 
tain relevant provisions of the Act. Clause (d) of 

s. 2 of the Act defines ‘ ijetty landlord” as 
meaning 

"a landlord who has neither been assessed to agricul- 
tural income-tos: under the provisions of any law for 
the time being in force relating to agricultural income- 
tax, nor is liable to pay local cess under the Cess Act, 
1880, of an amount exceeding Rs. 375 per annum.” 

Section 3 gives a raiyat, whose holding or a 
Iiortion of w’hoso holding was sold at any time 
I'etween tho 1st day of January 1929, and the 3lst 
day of December 1937, in execution of a decree for 
arrears of rent and was purchased by tho land- 
lord of such holding and is in the possession or 
under the control of the said landlord, the right 
to make an application to the Collector for the 
restoration of such holding or portion, and pres- 
cribes the form in which the application has to 
be made.- Section 4 vests the Collector with the 
power to reject such an application on certain 
grounds stated therein. But, if the Collector 
decides to entertain the application made under 
S. 3 a notice has to be given to the landlords con- 
cerned as named in the application.’ Section 6 (l) 
recites the grounds on which such an application 
may be opposed. Section 6 (2) then provides that 
the Collector shall make such enquiry as he 
thinks 6t. and (omitting the unnecessary portions 
of the sub-section), if he decides that the land- 
lord is a petty landlord, and that he has been 
cultivating such holding or portion as mentioned 
in cl. (a) of sub-s. ( 1 ), he shall dismiss the appli- 
cation. Section 8 provides that, if the application 
is not dismissed by the Collector as aforesaid, 
the Collector shall determine the land which is 
liable to he restored to the raiyat under the 
provisions of the Act and the amount which shall 
be payable by the raiyat in order to obtain 
restoration of his holding, and then lays down 
the rules for the computation of the amount of 
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compensation. Section 12 provides that, on resto- 
ration of the land to the raiyat in pursuance of 
the provisions of the Act as afore.said, any en- 
cumbrances created by the landlord on the lands 
thus restored to the raiyat shall not be binding 
upon him, and 

"all snob rights as the raiyat had in respect of the said 
land and the incidents thereof before its sale shall 
revive.” 

Section 22 makes the order and decision of the 

revenue Courts 6nal in these terms : 

“Every order passed by the Collector under this Act 
shall be final, and no civil Court shall entertain any 
svut or application to vary or set aside any decision or 
order given or passed under this Act.” 

[ 0 . I have gone into the details of the provi- 
sions of the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, 1988, in 
order to point out that the Act was intended to 
be self-contained as regards the procedure and 
the machinery to grant the relief to tenants of 
the class defined in the Act. The revenue Courts 
were vested with exclusive jurisdiction to enter- 
tain cases under the Act, and decide them, and 
the jurisdiction of the Courts was expressly 
barred in respect of the orders and decisions of 
those Courts. It was the revenue Courts which 
had to apply the provisions of the Act to the facts 
and circumstances of each individual case. With 
reference to the facts of the present case, it must 
be observed that the revenue Courts had to deter- 
mine for themselves and finally as to whether 
the landlords were “petty landlords” within the 
imeaning of the Act, and whether they were in 
direct cultivating ix>ssession of the holding in 
question. Those are questions of fact which had 
to be enquired into and determined by those 
Courts. The determination of those questions, 
right or wrong, was expressly made final by the 
provisions of s. 22 of the Act. Hence, even 
assuming that the plaintiffs were petty landlords, 
land that the revenue Courts wrongly decided 
that question against them, in my opinion, it is 
■no more open to the civil Courts to re-open that 
'decision. But Mr. Baldeva Sahay argued that 
the question whether the landlords in this case 
were petty landlords raised a question of status, 
and the decision on the question of status could 
be reopened. But this argument loses sight of 
the fact that the landlords had to prove not only 
that they were petty landlords within the mean- 
ing of the Act but also that they were in direct 
cultivating possession of the holding. These 
questions had to be determined on the evidence 
before the revenue Courts, and, even if those 
Courts went wrong on merits, they had the 
exoluaive jurisdiction to decide those questions. 
It nmst. therefore, be held that there is no sub- 
stance in the contention that the provisions of 
the Act leave any scope to the civil Gonrts to 


r€Oi)en the controversy and to arrive at an in-i 
dependent decision of their own. In view of 
these considerations, the first ground of attack 
against the judgment of the Courts below must 
be held to be without any substance. 

[7] Coming to the second ground of attack 
against the judgment of the lower appellate 
Court, it has to be stated that the trial Court 
decided in favour of the api>ellant3 to the effect 
that the orders of the Board of Revenue, up- 
holding the order of the Rent Reduction OflSoer 
reducing the rent by 40 per cent, were entirely 
illegal and ultra vire$. On appeal, the learned 
Subordinate Judge reversed that part of the 
judgment, and held that the orders of the Board 
^of Revenue were with jurisdiction, and that the 
orders of the Collector, setting aside the orders 
of the Court of first instance reducing the rent, 
were without jurisdiction. The learned Munsif 
relied upon the decision of a single Judge of this 
Court in 1943 P. w. N. 263.* In that case, it was 
laid down that, where under s. 112B, Bihar 
Tenancy Act, it is provided that the decision of 
the Collector of the district or of any officer so 
empowered, or of the prescribed authority, on 
any such appeal shall be final, there is no power 
in the Commissioner or the Board of Revenue 
to set aside the order of the Collector made 
rightly or wrongly in the exercise of jurisdiction 
and even if it is erroneous. It can interfere only 
if the order is without jurisdiction. It was con- 
tended by Mr. Baldeva Sahay that in this case 
the Collector, who is vested with final powers 
to determine the matter, rightly or wrongly, 
came to the conclusion that the tenant was not 
entitled to relief by way of reduction of rent. 
That order, he contended, became final between 
the parties, and the Board of Revenue bad no 
jurisdiction to set aside that order except on the 
ground that the Collector exercised a jurisdiction 
not vested in him by law or that he refused to 
exercise a jurisdiction vested in him by law. In 
this connection reference was made to the deci- 
sion of the Letters Patent Bench which aflirmed 
the decision of the single Judge in the case 
referred to above, 24 Pat. 234.* So far as this 
(]ourt is concerned, the law seems to have been 
settled that the orders of the Collector on appeal 
under S. 112B, Bihar Tenancy Act, are final 
except where they can be shown to have bem 
passed without jurisdiction. The difficulty arisesj 
when this dictum has to be applied to the faotSj 
of a particular case. In the present case tbej 
Bent Reduction Officer had decided that t^ 
tenant could claim redaction of rent under 
provisions of d. (d) of 8. USA ( 1 ). On the 
band, the Collector decided that the tenant could 
not invoke the aid of that clause. Can it be swa 
that the Collector in so deciding exercised a jans- 
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diotdon not vested in him or refused to eserclse 
a jurisdiction vested in him ? Mr. Baldeva Sahay 
rightly pointed out that, in coming to the deci- 
sion arrived at by the learned Collector, he 
may have been in error in applying the provi- 
sions of the Bakasht Bestoration Act or of the 
Bihar Tenancy Act. But that would not amount 
;to a refusal to exercise jurisdiction. It must also 
be noted that it is no party’s case in the present 
instance that the Collector had not the jurisd ic- 
tion to entertain the appeal. Hence, the position 
is that the Collector was clothed with the autho- 
rity to entertain the appeal. The subject-matter 
of the appeal and the j^arties to it were properly 
before him. The only question which he had to 
determine was whe&er, in the circumstances of 
the case, the tenant was entitled to claim the 
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specify a time 'within which the decree will have to bo 
satisfied. In case he does comply with that provision, 
be has a farther act to do, namely, to send a report to 
the ProTinoial Government in case of non-satisfaction 
of the decree within the time specified by him in it. 
Till three months after such a report, the decree must 
remain in the state of its preliminary stage. Where the 
Judge performs only the first p.\rt of his duty, namely, 
adjudication of the respective rights of the parties, the 
decree is not void but incomplete. There are two other- 
parts to be done by him. namely, to specify a time and 
after the lapse of the time in case of non-satisfaction of 
the decree, to submit a report; till then the decree is 
incomplete and not final nor executoble. Under the 
circumstances, however, if the executing Court refuses 
to execute a decree which is in its preliminary stage 
it does not thereby violate the principle that the exe- 
cuting Court should not go behind the decree. 

[Paru 61 

Annotation : (’44-Com.) C. P. C.. S. 82, N. !• 

Niidi ChCLHdrcL Ghosh — for PatitioDar. 


benefit of cl. (d) of s. 112 A (l), Bihar Tenancy 
Act. The two Courts took contrary views of the 
rights of the parties. But can it be said that the 
learned Collector exercising appellate powers, 
had no jurisdiction to come to the conclusion at 
which he actually arrived ? This is certainly not 
a case of initial want of jurisdiction, nor is it a 
case of exceeding a jurisdiction. Then, is it a 
case of refusal to exercise a jurisdiction ? In my 
opinion, clearly it is not so. It has not been con- 
tended that material irregularity in the exercise 
of jurisdiction could vitiate the decision of the 
learned Collector or could attract the general 
power of superintendence said to be vested in the 
Bpard of Bevenue. It must, therefore, be held 
that the appellate orders of the learned Collector, 
setting aside the orders of the Bent Eeduction 
OflBcer reducing the rent, were not without juris- 
(diction, and, therefore, binding upon the parties, 
|and the orders of the Board of Revenue were, 
therefore, null and void as having been passed 
without jurisdiction. In that view of the matter, 
this part of the judgment of the learned Subordi- 
nate Judge must be set aside, and that of the 
Munsif restored. As success is divided l^tween 
the parties, it is directed that each party will 
bear its own costs throughout. 

Mukharji J. — I agree. 

R*Q.D. Order accordingly^ 

A. 1. a. (86) 1948 Patna 179 [C. N. 64.] 

Rat J. 

Ooverncr-General in C&wncil Petitioner 

V. Piramal Marwari — Opposite Party. 

Civil Hevn. No. 114 of 1947, Decided on 29-7-1947, 
from order of Sub-Judge, Dluinbad, D/- 20-1-1947. 

Civil P. C. (1908), S. 82 Decree not specifying 

time within which it shall be satisfied Decree if 

void — Executabillty of such decree. ’ 

The Judge in passing a decree against the Crown has 
not only to pronounce that the Crown is liable either to 
pay some money or to do some aot but has also to 


Order. — The petitioner is the Governor- 
General in Council which means according to 
the provisions of S. 79, Civil P. C., the Crown, 
the i)etition is directed against an order of the 
executing Court rejecting the petitioner’s objec- 
tion that the decree was not executable. 

[2] The circumstances under which this con- 
tention was raised are that the opposite party 
obtained a Small Cause Court decree against the 
Crown in the name of Governor-General in 
Council and the decree did not comply with the 
mandatory provisions of S. 82, Civil P. C. The 
mandatory provisions of the section requires 
that a time shall be specified in the decree 
within which it shall be satisfied. The conten- 
tion was that until all the requisite conditions 
laid down in s. 82 (l) are fulfilled according to 
the provisions of sub-s. ( 2 ) of the section execu- 
tion shall not he issued. To understand the con- 
tention, S. 82 has to be quoted in extenso : 

*'(1) Where the decree is against the Crown or 
against a public oflBcor in respect of any such act as 
aforesaid, a time shall be specified in the decree within 
which it shall be satisfied; and, if the decree is not 
satisfied within the time so specified, the Court shall 
report the case for the orders of the Provincial Govern- 
ment. 

(2) Execution shall not be issned on any such decree 
nnle&s it remains unsatisfi^ for the period of three 
months computed from the date of such report.” 

The submission is that in view of the provisions 
of the section until expiry of three months com- 
puted from the date of a report by the Court to 
the Provincial Government for its orders execu- 
tion cannot he levied . 

[3] As against this, the learned executing 
Court has said that as an executing Court, he 
cannot go behind the decree unless it is estab- 
lished to be void. In this view of thd matter,, he 
purports to bold that as the decree has not Iwen 
shown to be void, it must be put into execution. 
Execution cannot bo refused on the assumption 
that what the Court passing the decree hod to do 
has failed to do. 
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[4] Mr. N. C. Ghosh appearing for the peti- 
tioner does not go so far as to say that the decree, 
as it stands, is void hut all the same he wants 
to maintain that it i' not executable. This con- 
tention, howovr r. is not clear to me. 

[5] Hut, in my view, the decree, though no^ 
void, is incomplete. The Court in passing a 
decree against the Crown has not only to pro- 
nounce that the Crown is liable either to pay 
some money or to do some act but has also to 
specify a time within which the decree will have 
to be satislied. In case he does comply with that 
provision, he has a further act to do, namely, to 
send a report to the Provincial Government in 
ca-^o of non. satisfaction of the decree within the 
time specified by him in it. Till three months 
after such a rep'Ort, the decree must remain in 
the state of its preliminary stage. It may be 
likened to a decree subject to certain conditions. 
Suppose there is a compromise decree in which 
the parties agreed as to declaration of certain 
rights and liabilities and at the same time 
fixed certain conditions before which they 
agreed that the operative part of the decree 
should not be put into execution. In that case 
even though t!ie decree is not void nor erroneous 
is still not executable until the conditions are 
fulfilled. We know the distinction between the 
decrees preliminary and decrees final. I should 
say that the Court that sat upon judgment in 
the suit against the Crown has only performed 
the first part of his duty, namely, adjudication 
of the respective rights and liabilities of the 
parties There are two other parts to be done 
by him, namely, to si^cify a time and after the 
lapse of the time in case of non-satisfaction of 
the decree, to submit a report ; till then the 
decree is incomplete and not final nor execut- 
able Under the circumstances, however, if the 
executing Court refuses to execute a decree 
which is in its preliminary stage, he does not 
thereby violate the principle that the executing 
Court should not go behind the decree. 

[6] I learn that the Court before whom the 
decree was sought to be executed is the Court 
that had passed the decree. 1 should, therefore, 
direct that he should now proceed to complete 
the decree in terms of S. 82, Civil P. 0., and it 
is then only that the judgment-debtor will be 
entitled to put the decree into execution. In 
this view of the matter, this petition is allowed 
and the case is sent back to the Court below fdr 
compliance' with the directions given above. As 
there is no appearance for the opposite party, 
there will be no orders as to costs. 

Case remanded* 


A. I.R 
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Meredith J. 

Emperor v. Haribandhu Patro. 

Criminal Ref. No. 2 of 1947, Decided on 2-4-1947, 
made by Addl. Dist. Magistrate, Ganjam Chatrapur, 
D/ 17 2-1947. 

(a) Criminal P. C. (189B), Ss. 438 and 523— Scope 
of S. 438 — Order under S. 523 — Reference under 
S. 438 is competent. 

There is no warrant for confining references under 
S- 433, which is In very wide terms, to cases of convic- 
tion, ba’l, etc., in judicial proceedings. An order under 
S. 523 directing delivery of the article seized to a 
certalu person is judicial and not an administrative 
order and a reference can bo made under S. 438 in 
respect of it. [Para 4] 

Annotation: {’4G'Coin.), Cr. V. C., S. 438, N. 7a. 

(b) Criminal P. C. (1898), S. 523 — Article to 
whom should be delivered. 

Under S. 523 tbe article shonld be made over not to 
the person from whom it was seized but to the person 
found entitled to possession. What is the proper order 
to pass xinder S. 623 mu-t depend upon the facts of 
each case. Where property is taken by violence the 
Magistrate should order restoration of the status quo. 

[Para 6j 

D purchased a bus and held the licence and the 
route permit and was plying the same. The ocensed 
took away the bus by violence from B’s driver on the 
ground that they had contributed some portion of the 
money with which B purchased the bus and B did not 
give them their share of the profits: 

Held, that the bus should be returned to B and not 
to the accused from whom it had been seized by the 
Police. [Para 6] 

Annotation: (’46'Ck)m ), Cr. P. 0., S. 623, N. 6, 

Cases referred : — 

1. (’27) 64 Cal. 233 : 14 A. I. R. 1927 Cal. 533 : 102 
I. C. 4.32. 

2. (’33) 56 Mad. 634 : 20 A. I. B. 1933 Mad. 434 : 143 
I. C 510. 

3. (’36) 60 Bom. 183 : 23 A. I. B. 1936 Bom. 171: 162 
I. C. 265. 

4 . ('44) I.L R. (1944) Lab. 640 : 82 A. I. R. 1945 Lab. 
47: 221 I. C. 34. 

5. (’33) 20 A. I. R. 1933 Cal. 149 : 144 I. C. 78, 

6. (’43) 30 A. I. R. 1943 Mad. 392 : '206 I. C. 591. 

P. B. Oanguly — for Reference. 

G. C. Das — against Reference. 

Order* This is a reference iinder S. 438, 

Criminal P. C., made by the learned Additional 
District Magistrate, Ganjam, in the following 
circumstances. A first information report was 
lodged by the driver of one B. Kantaya of the 
Krishna Motor Service before the police of 
Parlakemedi, alleging that the bus O. B G. 8 which 
had been entrusted by B. Kantaya to him for ply- 
ing was taken away by certain persons. The police 
on investigation found that the persons wm- 
plained against were claiming to have oontriDiM- 
ed some portion of the money with which B* 
Kantaya purchased the bus and that as 
Kantaya did not give them their share of t 
profits they took away the bus. Hence the polio® 
submitted a final report, stating that it was a 
case of civil nature 
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[2] On 8 11-1946, during the pendency of the 
proceedings the Magistrate handed the bus over 
to Kantaya upon his executing a bond for 
Ra. 15,000, but on 25th Kovember after the 
police final report the Magistrate ordered that 
the bus should be made over to the i)ersons from 
whom the police had seized it, that is to say, to 
the accused. 

[3] The learned District Magistrate recom- 
mends that this order be set aside. He points 
out that under S. 529, Criminal P. C., property 
which is seized by the i)olice is to be returned, 
not to the person from whom it was seized but 
to the person found entitled to the possession 
thereof. In the present case, be says, there was no 
dispute as to the x>6rson entitled to the posses, 
sion of the bus, as the bus had been registered in 
the name of B. Kantaya who also held the route 
permit and had been plying the service bus. The 
Magistrate had not come to any deBnite finding 
that the accused persons were those entitled to 
possession. The District Magistrate considered, 
therefore, that in the circumstances as the act of 
the accused was nothing but an act of violence 
under a colour of a civil claim the bus should 
have been left with B. Kantaya to whom it was 
originally mode over. 

Ul It is argued before me that the learned 
Magistrate had no jurisdiction to make this refer- 
,ence under S. 438, because such references must 
jbe confined to cases of conviction, bail and so on 
in judicial proceedings. I find no warrant, how- 
ever, for restricting the operation of S. 438, which 
is in very wide terms, in this way. Moreover, 
the order in regard to which the reference was 
made was an order in judicial proceedings, in 
the course of which a protest petition treated as 
a complaint had been made by Kantaya and dis- 
missed under S. 203. It is said that the order of 
the Magistrate was not a judicial but an ad- 
ministrative order. I cannot agree with that. It 
was an order under S. 623, Criminal P. 0., and 
os such was a judicial order. Section 623 entitles 
the Magistrate to inquire judicially into the 
question, who is entitled to the possession of the 
article. 

[6] Finally it is said that on the merits the 
Magistrate’s order was correct, and as the 
police had reported no offence was committed 
the proper course was to return the bus to the 
person from whom the police had seized it. As 
I have already said, S. 623 does not say so, but 
that the article should be made over to the per- 
^son found entitled to p<»session. A number of 
‘rulings have been cited against the reference, 
namely, tSaf tor AH v. Afzal Mohamad ( 64 Gal. 
28 S^), Karuppanan v. Guruswami {66 Mad. 664 *), 
Jjokahmichand Rajmal v. Oopikitan Bdlmu~ 
kund (60 Bom. 183*) and Ghulam Ali v. Emperor 
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[I. Ii. R. (1944) Lah. 640^1. All those Cases, however, 
are authorities only upon their own ijarticular 
facts, and what is the proper order to pass under, 
S. 523 in each case must depend upon the facts of 
that particular case. In Rama Aiyar v. Das 
Gupta (A. I. B. 1933 Cal. 149®) it was held that 
the Magistrate has a right to order the resump- 
tion of the status quo, so that the rights of the 
parties might be determined in the civil C!k)urt ,and 
in Nallusami v. Nallammal (a. I. R.1943 Mad. 
392°) it was held that the Magistrate should order 
restoration of property taken by violence. There 
seems to be no doubt in the present case that 
the bus was taken by violence from Kantaya’s 
driver. The restoration of the status quo would 
be to return it to Kantaya, or his driver, the 
complainant. As the learned Additional District 
Magistrate has i>ointed out, in this case Kantaya 
had purchased the bus, and be held the licence 
and route permit. In the circumstances of this 
case, and particularly having regard to the fact! 
that the Magistrate had originally made the bus 
over to Kantaya on 8th November, and sub- 
sequently took it away from him again, I thinlc 
the view of the learned District Magistrate is the 
correct one. I, therefore, accept this reference, 
and direct that the bus be handed over, as re. 
commended by the learned Additional District 
Magistrate. 

G.N. Deference accepted. 

A. I. R. (3S) 1948 Patna 181 [C, N. 66.] 

Das J. 

Birsa Uraon — Appellant v. Mahadeo Uraon 
and others — Respondents. 

A. F. A. D. No. 1232 of 1946, Decided on 29-4-1947, 
from decision of Sub-Judge, Ranchi, D/- 30-3-1946. 

Chota Nagpur Tenancy Act (6 [VI] of 1908), 
S. 73 — Order of Deputy Commissioner under S. 73 
— . Finality — Decision on question of title when 
there is no abandonment — Whether binding on 
civil Court— Chota Nagpur Tenancy Act (6 [VI] of 
1908), S. 258. 

Under S. 268, Chota Nagpur Tenancy Act, the order 
-of the Deputy Commissioner under S. 73 of the Act 
has the force and effect of a decree of a Civil Court in 
a suit between the parties, and is final subject to the 
provisions of the Chota Nagpur Tenancy Act relating 
to appeal, except where the order is bad for want of 
juri^ictlon. The abandonment of the holding as oon- 
templated by sub-s. (1) of S. 73 is the foundation of the 
jnrisdiction for the summary decision by the Revenue 
Officer. Even if sub-s. (1) applies in a case where the 
recorded tenant has died without any heir and there is 
nobody either to cultivate the land or to pay rent to 
the landlord, it cannot apply where there is no aban- 
donment, as where there is an heir who is cultivating 
and willing to pay rent, and in such a case there is no- 
thing in 8Ub-s. (2) of S. 73 which would entitle the 
Deputy Commissioner to decide a question of disputed 
title or inheritance in order to assume jurisdiction 
where be had no such jurisdiction. To allow the Deputy 
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Commissioner to do so would be to convert the Rent 
Court intD a Court tor dotermiiiiug questions of title, iii 
circnnistances where such questions do not arise. In 
such a case the decision of the Deputy Collector on the 
question of title is not bituling on the Civil Court, his 
action being in excess of jurisdiction. LPai’tis 2 and 3j 

A. K. Chatter j \ — for Appellant. 

Tj. J. Choudhntij — fer Respondents. 

Judgment. — The aijpellaut who was the 
I'lamtiff ill the Court of first instance had brought 
the suit for a declaration of this title to, and re- 
covery of iiossession of, two plots of land, 1051 
and 1120, comprised in holding No. 7S of village 
Dublin. The plaintiff alleged that the land in 
question was recorded in the name of Chundn 
TJraon, and Chunda Uraon having died without 
any lieir, the landlord took khas possession of the 
land by virtue of an order of the Deputy Com- 
missioner under S. 73, Chota Nagpur Tenancy 
Act. Thereafter, the landlord settled the land with 
the iilaintiff. Defendant l, who was the contest- 
ing defendant, alleged that Chunda bad died 
leaving behind him his brother Thurwa and his 
mother Mt. Karmi. Thurwa was the heir of 
Cliuiida Uraon, and the order of the learned 
Deputy Commissioner under s. 73, Chota Nagpur 
Tenancy Act, was without jurisdiction, inasmuch 
as tliei'c was no abaudonnieut of the liolding by 
tiie recorded tenant or his heir. 

[ 2 ] Tho only question which arises for decision 
in this appeal is if the order of the learned Deputy 
Commissioner under R. 73, Chota Nagpur Tenancy 
Act, was without jurisdiction. Under S. 26S. Chota 
Nagpur Tenancy Act, the order of the Deputy 
Commissioner under s. 73 of the Act has the force 
and effect of a decree of a civil Court in a suit 
between Iho parties, and is final subject to tho 
provisions of the Chota Nagpur Tenancy Act re- 
lating to appeal, except where the order is bad 
for want of jurisdiction. It appears that when a 
notice was issued under s. 73 (2), Chota Nagpur 
Tenancy Act, Thurwa appeared before the Deputy 
Commissioner, and claimed to be the heir of 
Cbnnda. This claim was not, however, allowed by 
the learned Deputy Commissioner, who held that 
Thurwa was not the brother of Chunda. If the 
aforesaid order or decision of the learned Deputy 
^Commissioner under s. 73 ( 2 ), Chota Nagpur 
Tenancy Act, is a good order (that is, an order 
with jurisdiction), then it is clear that it hsis the 
force and effect of a decree of a civil Court, and 
is final between the parties. In that c^e, the 
respondents cannot be allowed to go behind the 
decision or order of the learned Deputy Commis- 
sioner. This seems to me to be the clear effect of 
S. 268, Qiota Nagpur Tenancy Act. 

[8] The Courts below have, however, found 
that the order of the learned Deputy dCommis- 
sioner under s. ( 73 ) ( 2 ). Chota Nagpur Tenancy 
0 , was without jurisdiction, inasmuch as there 


wa3 no abandonment of the holding by the re- 
corded tenant or his heir and in passing the order 
complained against, the Revenue Officer acted 
without jurisdiction. It has been contended before 
me on behalf of the appellant that the Courts 
below were wrong in their view that the order or 
decision of the learned Deputy Commissioner 
was without jurisdiction and that it was open to 
the learned Deputy Commissioner to decide whe- 
ther Thurwa was or was not the heir of Chunda 
Uraon, and even if the decision of the learned 
Deputy Commissioner was wrong, it is binding 
on the parties. In my judgment, the Courts belowi 
were right in their view that the learned Deputy 
Commissioner bad no jurisdiction to decide ques- 
tions of title or inheritance, when there was no 
abandonment of the holding. To allow tho Deputy 
Commissioner to do so would be to convert tho 
rent Court into a Coiurt for determining ques- 
tions of title, in circumstances where such ques- 
tions do not arise. Sub-section (l) of s. 73 says that 
if a raiyat voluntarily abandons the land held or 
cultivated by him, without notice to tho landlord, 
and ceases either himself or >ihrough any other 
person to cultivate tlie land and to pay his rout as 
it falls due, tho landlord may, at any time after 
the expiration of the agricultural year in which 
the raiyat so abandons and ceases to cultivate, 
enter on the holding and let it to another tenant 
or take it into cultivation himself. The abandon- 
ment of the holding as contemplated by sub-s. ( 1 ) 
is, therefore, the foundation of the jurisdiction for 
tho summary decision by tho Revenue Officer. It 
has been contended before me that this sub-sectioii 
applies not only in the case of a voluntary aban- 
donment by the recorded tenant, but also in a 
case where the recorded tenant has died without 
any heir and there is nobody either to cultivate 
the land or to pay rent to tho landlord. It is 
doubtful if the sub section, in its terms, applies 
to such a case. Assuming, however, that it applies 
in a case where the recorded tenant has died with- 
out any heir, I do not see how it can apply in a 
case where there is an heir who is cultivating and 
willing to pay rent, and I can find nothing in 
Eub-s. ( 2 ) of S. 73 which would entitle tho Deputy 
Commissioner to decide a question of disputed 
title or inheritance in order to assume jurisdic- 
tion where he had no such jurisdiction. Undec 
sub-8. ( 2 ) of S. 73, before a landlord enters on the 
land, he shall send a notice to the Deputy Com- 
missioner, and the Deputy Commissioner shall 
cause a notice to be published. If an objection is 
preferred to the Deputy Commissioner within on© 
month of the date of publication of the notice* 
the Deputy Commissioner shall make a summe^ 
enquiry and Rhn.H deoide whether the landlord is 
entitled under sub-s. (i> to enter on the holding* 
There is nothing in this sub-seotion which ent' 


1948 


Dalgobinda Mahatha V. Khatu Mahatha (^uhharji J.) Patna 183 


powers the learned Deputy Commissioner to 
decide a disputed question of title or inheritance, 
and give a summary decision in favour of the 
landlord when the foundation of his jurisdiction, 
namely, abandonment of the holding is absent. 
I am, therefore, of the view that the learned 
Deputy Commissioner acted in excess of jurisdic- 
tion when he found that Thurwa Uraon was not 
the heir of Chunda Uraon, and held that the land- 
lord was entitled to enter the holding under 
sub-s. (1) of S. 73. 

[ 4 ] In this view of the matter the civil Court 
•was competent to decide the question if Thurwa 
Uraon was the brother and heir of Chunda Uraon. 
The Courts below have concurrently found that 
'Thurwa was the brother and heir of Chunda, and 
that finding cannot be challenged in second ap- 
peal. The result, therefore, is that the appeal fails 
and is dismissed with coste. 

B.G.D. Appeal dismissed. 


A. I. R. (35) 1948 Patna 183 [G. N. 67.] 

SiNHA AND MDKHAIWI JJ. 

. Dalgobinda Mahatha and others — Defen- 
dants — Appellants v. Khatu Mahatha and 
others^ Plaintiffs and others, Defendants — 
Respondents, 

A. F. A. D. No. H52 of 1944, Decided on 17 9-1947, 
from decision of Sub-Judge, Purulia, D/- 27-6-1944. 

(a) Civil P. C. (1908), O. 6, R. 2 — In order to 

.appreciate the true character of the suit, one should 
Tead the plaint as a whole. Cl'ara 3] 

Annotation: (’44-Ck)m.) Civil P. 0., O. 6, B. 2, 
Note 10, Pt. 8. 

(b) Civil P. C. (1908), O. 1, R. 8 — Village track 
— Obstruction to — Suit in representative capacity 

-i- Village cart track, held not public highway 

•Special damage, if should be proved — Civil P. C., 
(1908), S. 91 (1). 

In a Bait filed in acoordanoe with O. 1, R. 8, tbo 
plaintifia alleged that the defendants had converted 
portions of a village cart track into paddy fields and 
though there woa nothing to show that the plaintifis 
had their bouses by the side of the pathway, the 
allegations in the piaint stated that as a result of tho 
Aotion complained of neither men nor cattle nor carts 
of the plaintiffs could use the pathway as they bad 
used it so long, and that as a result of the action of the 
defendants, the public bad been put to great inoon- 
venience. The question was whether the path in qaes- 
tion was a publio highway and therefore whether the 
salt as laid was maintainable in view of S. 91 (1): 

Beld (i) that the path could not by .any means be 
called a public highway. The word "public” used in 
the plaint referred to the limited publio of tho villages 
of which the plaintiffs were the representatives. The 
suit as laid, therefore, was proper; [Para 31 

(ii) that the principle to be borne in mind in such 
coses was that a person of an immediate community or 
section of the publio who was deprived of the amenity 
provided for that particular section might be deemed to 
have suffered loss without proof of such loss. No spaoial 
damage thus need be proved in each a case. It would 
cuffim if it was shown that a particular section of the 
public had been deprived of certain advantages which 


it had enjoyed so long: 28 A. I. R. 1941 Pat. 219 and 
24A. I.R. 1937 ■ Pat. 620, Rsl. on; 27 A. 1. R. 1940 
Pat. 449, Expl. [Para 4] 

Annotation: (’44-Com.) Civil P. C., S. 91 Note 3; 

O. 1 R. 8 Note 7. 

Cases referred '. — 

l: (’41) 22 P. L. T. 46 I 27 A. I. R. 1940 Pat. 449 : 19 
Pat. 203 : 190 I. C. 46, Bibhuti Narayan Singh v. Sir 
Guru Mahadev Asram Prasad. 

2. {’41)28 A. I. R. 1941 Pat. 249 : 192 I. C. 760, 
Dasrathi Mahto v. Narain Mabto. 

3. (’37) 18 P. L. T. 737 : 24 A. I. R. 19.37 Pat. 620 ; 
171 I. G. 933, Pahlad Mabaraj v. Gauri Dutt. 

R. S. Chatter ji — for Appellants. 

S. C. Mazumdar — for Respondents. 

Mukharji J. — This second appeal is by the 
defendants. Plaintiffs, Khetu Mahatha and others 
brought Title Suit no. 89 of 1942 in the Court of 
the Munsif of Eaghunathpur alleging that the 
defendants had converted portions of a village 
cart track into paddy fields. The suit was filed 
in accordance with tho provisions of O. 1, R. 8, 
Civil P. 0, Of the six plaintiffs, 1 to 3 are 
residents of village Damudih. Plaintiff 4 belongs 
to another village, but it is said that be has 
cultivation in village Dannidih. The remaining 
two plaintiffs are tho residents of neighbouring 
villages. The alleged cart track is said to connect 
two District Board Roads. Admittedly a portion 
of the cart track passing through Survey plot 
NO. 1480 has been shown in the survey map. 
According to the plaintiffs the cart track in ques- 
tion has been in existence for over lOO yeai*3, 
and it has been used by the public of the locality. 
The defendants put in their appearance and 
contested the suit. According to them the suit 
was not maintainable in the form in which it was 
presented by the plaintiffs. The learned Munsif 
took up the question of maintainability of the 
suit raised in issue 2, and gave his decision that 
the suit is not maintainable in view of the provi- 
sions of s. 91 (l), Civil P. C. He accordingly 
dismissed the suit with costs. The plaintiffs not 
satisfied with this decision preferred an appeal 
which was heard by tho learned Subordinate 
Judge of Purulia. The learned Subordinate Judge 
took the view that the suit is maintainable, and 
he allowed the appeal, set aside the finding of the 
learned Munsif and remanded the suit for dis- 
posal according to law. As for costs of tho appeal, 
the leoi-ned Subordinate Judge directed that the 
same will abide the final result of the suit in the 
trial Court. Hence this second appeal by the 
defendants. 

[ 2 ] On behalf of tho defendants, appellants it 
has been contended that the decision of the 
learned Subordinate Judge is wrong. It is said 
that even according to the admission of the 
plaintiffs-respondents in the plaint the path in 
question is a public path in which the general 
public is interested. The learned advocate for 
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the appellants had referred to a decision reported 
in 22 p. L. T. - 16 .* One interesting feature of the 
present case is that both the learned Courts below 
have cited this ruling in support of their res- 
pectivo findings. This ruling lays down that 
where a suit is brought under O. 1, R. 8, Civil 
P. C., the plaintiff must plead and show that he 
sues not on behalf of the public generally, but on 
lehalf of a limited and clearly defined class with 
which be has a common interest and a common 
right of suit. Their Lorbships further observe 
that in such a case the plaintiff must plead and 
show that the pathway in question is not a public 
highway in the full sense in which all members 
of the public who happen to go to the place have 
equal interest. The plaintiff has further to show 
tliat it is a way or path of the quasi- public type 
in w'hich the class he represents has got special 
rights as distinct from those of the public gene- 
rally. According to the learned Munsif the 
requiremejits laid down in 22 P. L. T. 46^ have 
not been fullillod in the present case. The learned 
Sutordinate Judge, on the other band, has held 
that the conditions are satisfied. The learned 
bubordinate Judge is also of opinion that it is a 
case in which it can be said that the plaintiffs 
according to the allegations in the plaint have 
suffered special damage. Admittedly w’here special 
damage is claimed, in such a case the suit need 
not come either under S. 91, Civil P. C., or under 
O. 1, B. 8, Civil P. C. 

[3] I have carefully perused the plaint. It is 
true here and there there are expressions which at 
first eight will lead one to think that the path is a 
public one over which the general public have 
!gob full rights, but 'in order to appreciate the 
true character of the suit, one should read the 
iplaint as a whole. The path in question, as des- 
|crihGd in the plaint, can by no means be called a 
Ipublio highway. More than at one place in the 
plaint the path has been described as a cart track. 
In para. 4 of the plaint it is said that the people 
of Damudih and its adjoining villages used the 
rasta for tlieir ingress and egress and also for 
their cattle and buUock-carts. It is further said 
in the same paragraph that the plaintiffs carry 
their paddy straw, earth, fertilisers, etc., to their 
respective villages over this path. In para. 7 
there is a clear recital that there are pasture 
lands towards the south and that os a result of 
the encroachment of the road the cattle of the 
plaintiffs can no longer have access to these 
pasture lands. It is true there is mention in the 
same x^^ragraph that as a result of the action on 
the part of the defendants the public have been 
put to great inconvenience, bat it is clear that 
the word “public’* used in para. 7 refers to the 
lifted public of the villages of which the xilain- 
uffs are the representatives. In para. 2 , there 
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occurs the following description of the pathway 
in question "Ekti nirdista sadharaner sagarat 
rasta haitechhe.” 

This is in Bengali, and it means that the 
pathway is a cart track of a particular public. 
A careful perusal of the plaint leaves no manner 
of doubt that according to the plaintiffs the path 
is of a quasi. public type in which only the 
people of Damudih and the adjoining villages 
are interested. Therefore, in my opinion, the 
plaintiffs could very W’ell frame their suit is 
accordance with the 'provisions of o. 1, K. 8, 
Civil P. C. 

[ 4 ] The learned Munsif has also referred to 
the case reported in A. i. B. 1941 Pat. 249.® In 
this case a certain roadway which passed the 
houses of several persons w’as obstructed. It was 
held that the persons so aft'ected will bo deemed 
to have special cause of action, and it was not 
necessary for them to prove special damage. He 
has distinguished the reported case from the 
present case on the ground that the pathway 
with which we are concerned does not pass the 
houses of the plaintiffs. It is true there is nothing 
to show that the plaintiffs have their houses by 
the side of the pathway, but the allegations in 
the plaint state in no unmistakable terms that 
as a result of the potion complained of neitoer 
men nor cattle nor carts of the plaintiffs can use 
the pathway as they have used it so long. The 
principle to be borne in mind in such a case has 
been laid down in 18 p. L. T. 787.® A person of 
an immediate community or section of the public 
who is deprived of the amenity provided for that 
particular section may be deemed to have 
suffered less without proof of such loss. No 
special damage thus need be proved in such a 
case. It will sufiQce if it is shown that a parti- 
cular section of the public has teen deprived of 
certain advantages which it has enjoyed so long. 

In the present case the villagers whom the plain- 
tiff's represent are said to have been put to 
serious inconvenience as a result of the alleged 
conversion of portions of the road into paddy 
field. As already stated, not only men and carto 
find it impossible to use the road but the cattle 
also cannot have easy access to the pasture 
1 ands. I think it can be said that the plaintiffs 
have got special cause of action as held in A 
1941 pat. 249* and I 8 p. !». T. 737.® Taking every-i 
thing into consideration, I am inclined to tbej 
view that the suit, as framed, is maintainableJ 
The appeal, therefore, fails, and it is dism&B9sdl 
with coats. 

Sinha J. — I agree. 

B.GJ). Affpeal dismissed,^ 
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A. I. R. (35) 1948 Patna 186 [0. N. 6S.] 

MANOHAR IjAIiIi J. 

Pradip Singh — Plaintiff — Appellant v. 
Ambika Singh and others — Pespondents, 

A. F. A. D. Nos. 676 and 677 of 1945, Decided on 
2-9-1947, from decision of Sub'Jndge, Gaya, D/- 17-4- 
1945. 

(a) Civil P, C. (1908). S. 100 — Question oi law>— 
Inadmissibility of evidence. 

Inadmissibility of certain documents in evidence 
for want of registration is a qucst’on of law and can bo 
raised for the first time in second appeal. [Para 7] 

Annotation : (•44-Com.) C. P. C., Ss. 100, lOl, 
N, 27. 

(b) Civil P. C. (1908), S. 100 — Finding based on 
admissible and inadmissible evidence — No ground 
for interference in second appeal — Evidence Act, 
S. 167. 

Where apart from the inadmissible evidence there is 
other evidence in the case which entitles the Court to 
come to a particular finding of fact, the fact that reli- 
ance was placed on inadmissible evidence is no ground 
for interference in second appeal. [Para 8] 

Annotation: (’44-Com ) C. P. C.. Ss. 100, 101, N. 27. 
rt. 4. 

Cases referred '. — 

1. (MO) 37 Cal. 293 : 4 I. C. 713, Durga Prasad Singh 
V. Bajendra Narain Bagchi. 

2. (’18) 41 Cal. 493 : 40 I. A, 223 : 21 I. C. 750 (P.C ), 
Durga Prasad Singh v. Bajendra Narain Bagchi. 

Lalnarain Sinha and Shambhu Pd. Singh 

o . ^ , for Appellant. 

oarjoo Prasad and Devendra Prasad 

for Bcspondcuts. 

Judgment. — These appeals were originally 
heard by two learned Judges of this Court but 
as they differed upon the applicability of the 
provisions of the Registration Aot to certain 
hukumnamas, the entire appeals have been re- 
ferred to me by the learned Chief Justice for 
disposal under R. 5, chap. 2 , Part 1 of the Patna 
High Court Rules. 

C 2 ] When the appeals were argued before me 
it appeared on a perusal of the judgments of the 
Courts below that besides the hukumnamas, 
there was other evidence, both oral and docu- 
mentary, which enabled the Courts below to 
ooxne to the conclusion that there was commuta- 
tion of rent of the holdings in suits. Accordingly, 

I asked the learned advocate for the appellants 
and the respondents to satisfy me whether in the 
face of these clear findings it was still necessary 
to decide the point of law on which the learned 
Judges differed. The learned advocates agreed 
that even if the hukumnamas were inadmissible 
on account of -non-registration, there was other 
evidence in the cose which supported the finding 
of fact arrived at by the two Courts below. 

[3] I have read and re-read the judgments of 
the two learned Judges and the judgments of 
the Courts below, and I have also read and re- 
read the entire evidence in the case, and I am 
compelled to take the view that the question of 


law upon which the learned Judges differed docs 
not really arise for decision in the present case, 
and accordingly I do not decide that question 
which is academic for the purpose of these 
appeals. 

[4] The facts of the appeals are extremely 
simple. The claim of the plaintiff-respondents 
was for arrears of bhaoli rent for the years 
stated in the plaints of the two suits. The 
defence was that the ri’edeccssors in- interest of 
the plaintiffs had commuted tho rentals on a 
cash basis. In support of that, apart from the 
oral evidence, some hukumnamas were produced 
and some rent receipts were relied on showing 
payment at the commuted rate. To this the 
plaintiffs replied that both the hukumnamas and 
the receipts were forgeries and the oral evidence 
in support oi the commutation was unreliable. 

[5] The trial Court came to the conclusion 
(1) that the hukumnamas were genuine; (2) that 
the receipts relied iipon by the defendants are 
genuine; and (3) that tho oral evidence of tho 
defendants was rcdiable in support of commuta- 
tion. Accordingly he decreed the plaintiff’s suits 
for the amount at the rate of rent fixed in the 
hukumnamas and the receipts less payments 
made in cash. 

[6] In appeal, the learned Subordinate Judge 
also came to the same conclusions but ho ob- 
served at more than one place in his judgment 
that tho defendants have been able to prove both 
t)y documentary and oral evidence that tbe out- 
going landlord Shah Zaffar Sajjad commuted 
the bhaoli rent into nakdi before ho transferred 
his interest to the plaintiff- appellant. At page 12 
of the judgment he says that the learned Wunsif 
was justified in accepting the evidence of D. w. 2 
that the hukumnamas -were duly executed, and 
then observed that these hukumnamas are not 
tbe only evidence of commutation but they were 
followed by receipts showing realisation of cash 
rent for the holdings in suits, and he goes on to 
give reasons why he does not believe the plain- 
tiff s case that the receipts were forgeries. He 
also gave reasons why he disbelieved the plain- 
tiff's evidence when he put forward certain 
laggits and arrear list said to have been received 
from the previous landlord to show that the 
arrears did not contain any cash arrears for tbe 

holdings in suits but the arrears were at bhaoU 
rate. 

[7l In second appeal to this Court, the point 
as to non-registration of the hukumnamas and] 
therefore their inadmissibility was raised for the 
first time. No such question was raised in the! 
Ck>urts below, but this being a question of law 

was rightly allowed to be raised in second 
appeal. 

C8] In my view, however, as stated already. 
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the question does not arise for decision as the 
^findings of the Courts below, referred to above, 
jWere that apart from the hukumnamas there 
|Was other evidence in the case which entitled 
|th6 Courts below to come to findings of fact that 

|tho rent of the holdings have been commuted 

ithe fact that reliance was placed on inadmissi- 
;ble evidence is no ground for interference in 
'second appeal (see S. 167, Evidence Act.) 

t9] Bennett J. in the concluding portion of 
his judgment has observed that as the Courts 
below held that the receipts were genuine docu- 
ments, there was no reason for differing from 

the concurrent findings. But he proceeded to 
observe: 

‘ These rcceipL^, in themselves, however, are insuffi- 
cient to discharge the burden of proof of a permanent 
commutation from bhaoli to naqdi, since they are 
equally consistent with n temporary concession or 
agfoemeiit restricted solely to the year in question in 
each case.” 

With the greatest respect, this was a new caso 
and should not have been allowed to be raised in 
second appeal. In the Courts below the contest 
between the parties was whether the bukum- 
namas and the receipts evidenced a temporary 
commutation. The evidoiice of the defendants’ 
witness starting from D. w. 2 was to the effect 
that the commutation was for all times. The 
defendants relied in supix)rt of their defence not 
only on the hukumnamas but also on the receipts 
and on the oral evidence. It was not suggested 
to any of the witnesses of the defendants in 
cross-examination that the commutation was a 
temporary commutation for one year only. In 
these circumstances, it appears to me that the 
learned Judge was in error in investigating for 
hiinself for the first lime in second appeal the 
question of fact which was not raised in any of 
the Courts below. The question would have 
been entirely different if the parties bad differed 
on the interpretation of a document of title as 
was the case in 87 Cal. 293* approved by the 
Privy Council in 41 cal. 493.* 

ClO] In these circumstances, in my opinion, 
these appeals are concluded by findings of fact 
and must be dismissed with costs. 

Appeals dismissed. 
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Reuben and Bennett JJ. 

Abfinl Hasan — Plaintiff — Appellant v. 
Ml. Wajih-nn.nissa and others — Defendants 
— Bespondenis. 

A. F. A. D. No. 328 of 1946, Decided on 24-9-1947, 
from decision of Addl. Dist. Judge, Gaya, D/- 13-12-1945. 

(a) Deed— Execution— What amounts to Inten- 

tion of parties — Document, when operative — > EvU 
•dence Act (1872), S. 92, Proviso 3. 


A mere signature does not necessarily and antomail- 
cally render effective and operative the document to 
which it is appended. The signature of a document 
under a complete misapprehension as to the natare of 
the transaction therein set out, that is to say, under a 
mistake, docs not render the document effective or 
operative. So also where there ia an antecedent oral 
agreement between the parties to a written agreement 
that some or any obligation thereunder shall not arise 
until tbo fulfilment of some condition precedent, the 
document, although signed, will not (in so far as the 
obligation or obligations in question are concerned) 
become operative until the fulfilment of the condition 
precedent. Therefore, the term ‘execution’ in relation 
to a written document means the placing by the execu- 
tant of his signature or other identification mark such 
as a thumb-print thereon in or accompanied then W 
later by circumstances which sufficiently demonstrate 
the intention of the executant to give effect and opera- 
tion to the instrument signed by him. This is so whe- 
ther the document contains a bilateral or a nnilateral 
transaction: 20 A I.R. 1933 Pat. 129, Ref. (Case of sale- 
deed with antecedent oral agreement stipulating condi- 
tion precedent for its operation.) [Para 8] 

Annotation : (‘45-0001.) T. P. Act, S. 54 N. 5. 

(b) Deed — Construction — Recitals — Use of— 
T. P. Act (1882), S. 8. 

Recitals in a deed of sale cannot be allowed to con- 
tradict the operative clauses if the latter arc clear and 
unambiguous. [Para 6) 

Annotation : (‘4.5-Com.) T. P. Act, S. 8 N. 20 Pt. 16. 

Case referred : — 

1 . (’33) 14 P. L. T. 727 : 20 A. I. R. 1933 Pat. 129 : 
145 I. C. 698, Sundnr Chaudhry v. Livlji Cbaudhri. 

R, C. De and S. Apioar Ahmad — for Appellant. 

S. N. Dose, S. S. Asghar Hussain and A. D. N. 

Sxiiha — fc-r Respondents. 

Bennett J. — This is an appeal from a deci- 
sion of the First Additional District Judge of 
Gaya, affirming the decision of the Second Sub- 
ordinate Judge at Gaya in a suit in which the 
plaintiff, the appellant hero, claimed a declaration 
for the return of a sale-deed, and in the alterna- 
tive, if his own plea of possession be not succesaful, 
recovery of possession of the property which 
consisted of 8.12 acres of land. 

[2] The facts leading to the suit are shortly 
that on 17-7-1932, the i^laintiff mortgaged the 
land in dispute to defendant 1 for a sum of 
Bs. 600. Thereafter, the landlord obtained a rent 
decree against the plaintiff and in order to 
avoid the sale of the property defendant 1 depo- 
sited in Court the decretal amount. In money 
Suit NO. 39 of 1935, defendant l sned the plaintiff 
for recovery of the amount so deposited and 
obtained a decree therefor. At a sale held in 
execution of that decree on 26-2-1937, defendant 1 
purchased the property for Bs. 200 and on 
26-8-1937, he got delivery of possession. 

[2a] The plaintiff’s case was that the sale 
processes had been suppressed and that when in 
December 1937, he learnt of the fraud, defen- 
dant 2, who is the husband of defendant 1, in 
order to avoid proceedinga by the plaintiff fof 
the setting aside of the sale, offered to re-convey 


1948 


Abduii Hasan v. Wajih-un-nissa (Bennett JJ 


the property to the plaintiff if he would pay the 
amount then outetanding on the mortgage bond 
of 17-7-1932, plus the sum of Rs. 200 for which 
the property was sold to bis wife, defendant 1. 
This the plaintiff agreed to and having collected 
all the necessary monies except Rs. Qoo — it was 
thereafter agre^ that the plaintiff should pay 
the defendants those monies and should execute a 
rehan bond in respect of part of the property in 
question for the sum of Rs. 200. On 16-1-1033, 
the plaintiff paid Rs. 200, being the price of the 
land and Rs. 1050 towards the mortgage dues 
and a sale deed was executed by defendant 1 in 
favour of the plaintiff and the plaintiff executed 
a rehan bond in favour of defendant 1 , defen- 
dant 2 promising to return to the plaintiff the 
documents relating to the old mortgage of 
17-7-1932. On the same day, the sale and the 
rehan bond were presented for registration before 
the Sub-Begistrar, Gaya, and defendant i ad- 
mitted the execution of the sale-deed before the 
Registrar and it was duly registered. The rehan 
bond, however, was not registered by the plain- 
tiff because, as he alleged, the defendants, after 
executing and registering the sale-deed, refused 
to make over to the defendants the said docii- 
ments relating to the old mortgage and in spite 
of repeated demands, put off the return of those 
documents. Therefore, on 31-1-1938, the rehan 
bond was returned to the plaintiff by the Sub- 
Registrar. The plaintiff alleged that he there- 
after sent a registered notice to the defendants 
to get the rehan bond registered and to make 
over the documents and the sale-deed but the 
defendants refused. 

[3!I The defendants’ case, except of course 
that they denied that there was any suppression 
of the sale processes in the execution case, is 
very largely the same as that of the plaintiff. 
They, however, denied that on 16-1.1938, the 
plaintiff paid them a single pice and they alleged 
that the substance of the transaction between the 
parties was an arrangement that the sale-deed 
and rehan bond of the property should be exe- 
cuted and registered simultaneously and that 
immediately thereafter the parties would ex- 
change equivalents, the defendants exchanging 
the registered sale-deed and the documents 
relating to the old mortgage against the rehan 
bond and the cosh. They alleged that on 16-1-1933, 
the amount dna under the old mortgage of 
17-7-1932, was RS. 2124 but that no single pice of 
that amount bad been i)aid to them. They fur- 
ther pleaded that they had been cheated and 
deceived by the plaintiff in that in reliance 
upon his promise to register the rehan bond 
simultaneously with the sale-deed and thereafter 
to exchange equivalents as above mentioned, 
they executed and registered the sale-deed but 
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that immediately thereafter the plaintiff dis- 
appeared from the Registration Office and later 
on took back the rehan bond. They denied that 
he had ever asked to obtain registration of the 
rehan bond or that they had refused to return 
the documents in connection with the mortgage 
in pursuance of the agreement. 

[4] Both the Courts below have found that 
the plaintiff paid nothing to the defendants in 
relation to the transaction in question and both 
Courts also found that the outstanding amount 
on the old mortgage of 17-7-1932 was Rs. 2124 as 
alleged by the defendants and not Rs. 1050 as 
alleged by the plaintiff. 

[5] In addition to issues on the above points, 
a general issue, issue 3 was framed, namely, 
“Did any title pass on execution of the sale-deed 
by defendant 1 and is the plaintiff entitled to any 
relief therefrom?” Both the learned Subordinate 
Judge and the learned Additional District Judge, 
in reliance upon the recitals in the deed of sale, 
found on this issue that there was no doubt 
that the intention of the parties was that title 
would only pass 'when the mortgage debt had 
been cleared up, tliat is to say, when the consi- 
deration of monies had been paid and they, 
therefore, dismissed the plaintiff’s suit. 

[6] Mr. B.O. De, who appeared for the appel- 
lant, urged quite rightly that the recitals in a^ 
deed of sale could not be allowud to contradictl 
the operative clauses if the latter were clear andl 
unambiguous. The operative clauses of the deed! 
of sale are as follows : 

“8. Therefore, I, the executant of »my necoid and 
free will, in sound stats of body and mind, and in full 
enjoyment of my senses, without instigation, induce- 
ment. intimidation and undue influence on the part of 
anybody else, sold and absolutely vended the whole 
and entire the abovemontioned land for the said consi- 
deration to the said claimant, and having received the 
full payment of the consideration thereof in cash from 
tho hand of tho said vendee, brought the same to my 
possession and appropriation, and put the said vendee 
in possession and occupation of the vended property as 
an absolute proprietor iu my place for all times to 
come. It is requisite for tho said vendee to enter into 
poBsession and oocnpation of the said vended proper- 
ties, to cultivate the same or gat tho same cultivated by 
others and to appropriate the produce thereof or deal 
with it any way he may deem proper, f, the executant 
and my heirs and representatives have and shall have 
no objection or contention thereto. 

9. That I, the executant, shall raise no objection on 
the ground of non-realization of the consideration 
money or invalidity of the absolute deed of sale or tho 
consideration money being insufficient. If at any time 
I bring forward any such objection, it is and shall bo 
illegal and insufficient in the competent Court. 

10. From this day the declarant or my heirs and re- 
presentativos neither have nor shall have any conneo- 
tion and concern with the aforesaid lands. 

11. Title Suit No. 66 of 1937, Mt.Bibi Rozia plaintiff 
V. Malik Abdul Hasan claimant and I the declarant 
and others, defendants, has been institute in respect 
of a portion of the aforesaid vended lands in the Second 
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Court of tlie Munsif at Gaja is still pending 

dispcral. I, the declarant and mj" heirs and represen- 
tatives neither are nor shall be in any way and on any 
allegation bound by the result? of that suit. The clai- 
mant and the other defendants te the said suit are and 
shall be fully bound by the said suit. The entire paddy 
crop grown in 13lo Fasli on the lands in suit was 
taken by the clahnant. If future mesne prodts will be 
awarded by the Court to the plaint'ff to the aforesaid 
suit the claimant will be liable to pay the entire mesne 
prodts. I, the declarant, will not be bound to pay the 
same. From this day I, the declarant shall cease to 
contest the said suit. The entire pairri of the said suit 
is and shall bo the concern cf ti e claimant of this 
deed.” 

It is perfectly clear on the face of these provi- 
sions that the vendor purported by execution of 
the deed of sale to pass the title in the property 
immediately to tho vendee. 

[7] Mr, S. N. Bose for the respondents, how- 
ever, raised three points, firstly, he urged that 
there had never been any full and proper execu- 
tion of the deed of sale, secondly and in the 
alternative, he urged that looking at the recitals 
and tho last clause of the deed of sale, to which 
I shall refer in more detail hereafter, taken 
together with the surrounding circumstances and 
the concurrent findings of fact made by the 
lower Courts, the respondents had established an 
oral agreement that no obligation should arise 
under tho deed of sale until the exchange of 
equivalents as above-mentioned had taken place 
and, thirdly and in the further alteraative, he 
urged that the recitals in the deed, the surroun- 
ding circumstances and findings of the lower 
Courts showed beyond any doubt that the defen- 
dants had been induced to execute and register 
the deed of sale in reliance upon a fraudulent 
representation made by tho plaintiff that he 
would simultaneously or immediately thereafter 
execute the rehan bond and would thereafter 
exchange the rehan bond and the cash conside- 
ration for the deed of sale and documents relat- 
ing to the old mortgage of 17-7-1932. 

[8] We have no doubt that the term ‘execu- 
tion’ in relation to a written document means 
tho placing by the executant of his signature or 
other identification mark such as a thumb-print 
thereon in or accompanied then or later by 
circumstances which sufficiently demonstrate the 
intention of the executant to give effect and 
operation to the instrument signed by him. We 
take this to be the general law of England and 
India, The law of India does not, as does the 
law of England, require that a transfer of im- 
imovable property should be effected by a deed 
and the old technical necessity for delivery in 
the sense that the signatory must place his hand 
upon hia seal and state that he delivers the 
dootunent as his act and deed, is unnecessary in 
India, but that does not mean that a mere signa- 
ture necessarily and automatically renders effec- 
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tive and operative the document to which it is 
appended. It is well-settled that the signature of; 
a document under a complete misapprehension 
as to the nature of the transaction therein sep 
out, that is to say, under a mistake, does not* 
render the document effective or operative.! 
Proviso 3 to S. 92, Evidence Act, shows clearly! 
that where there is an antecedent oral agreement' 
between the parties to a written agreement that* 
some or any obligation thereunder shall not arise' 
until the fulfilment of some condition precedent,* 
the document, although signed, will not (in so 
far as the obligation or obligations in question 
are concerned) become operative until the fulfil- 
ment of the condition precedent. It is, therefore, 
clear that in order that a signature should 
render a document operative, it must be accom- 
panied by an intention so to "do. This is so, 
whether the document contains a bilateral or a 
unilateral transaction. In 14 p. L. T. 727,* Court-' 
ney Terrell C. J. stated: 

‘‘Execution of a deod docs not mean merely signing 
but it means all acta necessary to make the parties 
bound thereby. If a man merely signs tho contract and 
puts it in bis pcckct and docs not allow it to depart 
from him as his act that is not execution.” 

In this case, however, we are of opinion that the 
deed of sale was duly executed. In para. 19 of 
the written statement, the defendant stated 
inter alia-. “The plaintiff could not have executed 
the ijara deed until he had acquired title under 
the sale deed.” This statement implied prima 
facie that the defendants when they signed and 
registered the sale-deed did so inter aha in order 
that the ijara to be signed by the plaintiff should 
be valid and operative and that gives rise to the 
inference that by signature and registration the 
defendants intended to make the deed of sole 
effective and operative. In tho face of this ac- 
knowledgment, we do not think that it now lies in 
the mouth of the defendant to say that when 
after signature he registered the deed of sale, he 
did not intend to make it operative. 

[9] I turn therefore to Mr. S. N. Bose’s second 
contention that the recitals and the last clause 
in the deed of sale taken together with the sur- 
rounding cironmstances and the concurrent 
findings of fact made by the lower Courts 
established that there was an antecedent oral 
agreement between the parties that no obligation 
should arise under the deed of sole until thn 
exchange of equivalents constituted a condition 
precedent to the passing of title to the 
imder the deed of sale. The recitals and the 
operative parts of the deed of sale are not sepa- 
rated one from the other, but the relevant jet- 
tionsofwhat constitutes the recitals are contained 
in para. 7 thereof which reads as follows : 

”7. That the claimant, after arranging the amoontr 
came to me, the executant along with his wife aa^ 
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rdqaested me to sell tlie lands purchased by auction to 
the claimant for the said consideration, as also to. accept 
the payment of the amount in cash covered by the said 
bond which was st’ll unpaid and which he h.\d got 
with him. and to hike in rehan with possession this 
day, 8 bighas 17 kathas and 11 dburs of nakdl, kasbt 
land for the balance of the amoimt which could not at 
pi^ent be paid by the claimant and to get a rehan bond 
with possession executed and admitted in my favour, 
and to return the said bond. Accordingly I, the execu- 
tant, having agreed to the prayer of the claimant, 
deemed it proper to enter into the above mentioned 
transaction.*’ 

The transaction which is the subject of this para- 
graph is clearly not mere execution of the deed 
of sale but the agreement to accept, in exchange 
for the deed of sale and the return of the old 
mortgage bond, cash for part of the outstanding 
dues on the old mortgage bond and for the price 
of the land together with a reh'in bond for the 
balance of the dues outstanding on the old mort- 
gage bond. The lost paragraph of the deed of 
sale reads as follows : 

‘‘Be it noted that I tbo declarant bad got several 
original and certified copies of dosumenU attbe time of 
execut'OD of the aforesaid bond (the mortgage bond of 
17-7-1932) as also I had obtained certified copies of 
several document for the protection of my -title after 
the execution of the said bond the details whereof are 
given below. I shall make over the same to the clai- 
mant at the time of exchange of equivalents." 

This paragraph clearly indicates that an exchange 
of equivalents was contemplated by the parties 
and that something besides these documents, 
namely, the deed of sale, was intended to be 
given in exchange by the defendants. It is im- 
portant to note that the plaintiff, although he 
was not a x>arty to the deed of sale, cannot deny 
the recitals therein, because it is upon this docu- 
ment that he founds his cause of action in the 
suit and he cannot, therefore, approbate and re- 
probate that document. The circumstances sur- 
rounding the agreement leading to the execution 
of the deed of sale by the defendants were the 
admitted facts that the plaintiff had allowed the 
property to be attached in execution of a rent 
decree obtained against him by the landlord and 
had compelled the defendants qua mortgagees to 
come in and pay off the decree and later to bring 
a suit against them for the amount. It is, there- 
fore. in the highest degree improbable that the 
defendants would ever have been willing to part 
with the property in return only for a right to 
sue the plaintiff for the purchase price. Even 
more important is the fact that upon the pur- 
chase of the property by the defendants, the old 
mortgage merged in the ownership acquired by 
them, unless they exhibited a clear intention to 
the contrary. There was no suggestion of any 
such intention. Unless, therefore, the defendants 
were ensured of the receipt of the ftaab before 
parting with the title to the property, they would 
thereafter for ever have been barred from realis- 
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iug any part of the dues upon their old mort- 
gage-bond. No man in hissenses would, therefore, 
have executed and registered this deed of sale, 
which recited that the consideration of only 
K3. 200 had been received by the vendor and 
debarred the vendor thereafter from alleging the 
contrary, without ensuring that the title to the 
land would not pass until tlie mortgage dues on 
the old mortgage bond, which would otherwise 
be willed out, were first or simultaneously fully 
imid. Both the lower Courts found that the 
agreement alleged by the defendants lending to 
the execution of the deed of sale was true, that 
the plaintiff's contention that he had paid 
Bs. 1260 was untrue and that he had not paid a 
single pice of the consideration monies. They 
also found that tbo parties went together to the 
Eegistration Office intending to get both the 
deed of sale and the rehan bond executed. The 
operative clauses of the document themselves 
contemplate that the consideration should be 
paid before the execution thereof. Looking at 
these findings and the surrounding circumstances 
in the light of the recitals contained in the deed 
of sale itself and the express mention of an 
exchange of equivalents in the lost paragraph, I 
am of opinion that the defendants have estab- 
lished a prior oral agreement under which the 
exchange of equivalents was a condition prece- 
dent to the passing of the title to the plaintiff 
under the deed of sale. 

[ 10 ] Even if that were not so, I should still 
be of opinion that the defendants were entitled 
to succeed on the ground of fraud. The recitals, 
the surrounding circumstances and the findings 
of the lower Court, to which I have already 
adverted, give rise, in my opinion, to a necessary 
inference that the defendants, in executing the 
registered deed of sale, acted solely upon the 
p^intiff’s representation that he would imme- 
diately thereafter register the rehm bond and 
effect the exchange of equivalents. The plaintiff’s 
explanation as to why he did not register the 
rehan bond has been disbelieved by both the 
lower Courts and was indeed clearly unbeliev- 
able, involving as it did the contention that it 
was for the defendants to get the rehan bond 
registered. Once bis explanation is disbelieved, 
the only inference is that the plaintiff disappeared 
from the Registration Office after the registra- 
tion of the deed of sale by the defendants, with 
the fraudulent intention of obtaining the pro- 
perty without payment of the agreed considera- 
tion therefor. In those circumstances, the clear 
inference is that at the time he made the repre- 
sentations relied upon by the defendants, he did 
so fraudulently with intent, as they have alleged, 
to deceive and cheat them. That being so, the 
deed of sale is voidable and the defence upon 
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ih\3 ground umst succeed. I would, tliercfore, 
dismiss tliis api)eal witli costs. 

Reuben J — I ngree. 

R G.D. Appeal dismissed. 


A. I. R. (35) 1948 Patna 190 [C. N. 70.] 

Ray j. 

Darsan Das — Appellant v. Lakshman 
Prasad and others — Respondents. 

A. F. A. D. No. ‘iC3 of 1946, Deoitled on 28-8-1947, 
from decision of Sub-Judge, Darbhanga, D/- 11-12- 
1945. 

(a) Bihar Tenancy Act (8 [VIII] of 1885), S. 23A 
Proviso — “Specific entry” — Record of rights — 

Entries in — Interpretation — Village notes Use of 

— Record of rights — Village notes. 

Villfige notes may not be record of rights by them- 
selves, but they are authoritative records prepared by 
public servants in discharge of public duties and they 
can be used for the purpose of interpretation of entries 
in the record of rights. [Pam 3] 

The entry “bakabje raiyat” (meaning simply possos- 
eion of the tenant) rej^rding certain trees standing on 
nakdi occupancy bolding, was redundant under the 
law. But according to the village notes, the tenant was 
entitled to cut and appropriate the entire timber of the 
trees standing on the nakdi holdings: 

Held, that, explained in the light of the village notes, 
the entry “bakubje raiyat” meant that the tenant was 
entitled to appropriate the timber and the landlord bad 
no share in it. In this view, the entry was a ‘‘specific 
entry” and tbo case was governed by the proviso to 
S. 28A, (Paras 2. 3] 

(b) Bihar Tenancy Act (8 [VIII] of 1885), S. 23A 
Proviso — Specific enlry in record of rights — Pre- 
sumptive value — Evidence to rebut presumption — - 
Proof of local custom if can rebut it. 

The word “specific” in the proviso is used as an 
epithet to the word “entry.” [Para 4] 

A specific entry in the record of rights mav owe its 
origin to a contract as between the parties, particularly 
where the record is against tbo local custom. Notwith- 
standing a local custom to the contrary, landlords and 
tenants as between themselves during the subsistence 
of the tenanoy or at its inception may agree to a parti- 
oular mode of enjoyment of ihe trees on the holding 
ana the right to timber thereof. Every specific entry 
m the record of rights bos a presumptive value. This 
entry is to be presumed to be correct till rebutted. 
Mere proof of local custom may or may not rebut it. 

. . [Para 4] 

Tho plaintiff landlord brought a suit for damages 
being bis half share of the price of the timber cut down 
and appropriated from a nakdi occupancy holding in 
possession of the defendants. The specific entry in the 
record of rights gave fall rights in the timber to the 
tenants. The plaintiff based his case on a local custom 
giving him right to half the price of timber of any tree 
standmg on the tenancy lands in village S (the village 
in which the disputed holding lay). To prove the c^- 
tom. the plaintiff relied upon a decision of a civil CJourt 
upholding the landlord’s claim to the right contended 
for in suits instituted by the plaintiff against certain 
other tenants in relation to other holdings in the same 
locality: 

Held, that mere declaration of the local custom in a 
judgment of a suit or suits in relation to certain entries 
would not necessarily affect other entries which might 
have been based upon special contract. The tenant's 
case was well established when he could show that 


there was m civil Court decision affecting the entry ui 
Question. The suit, therefore, must fail. [Para 4] 

Lalnarayan Sinha, Kailash Ray and B.K. Sharma 

— for Appellant. 

T-j. K. Jha and S. P. Srivasiava — for Respondents. 

Judgment. — This is a plaintiff’s second ap- 
peal in a suit for recovery of damages being bis 
half share of the price of timber cut down and 
appropriated from a nakdi occupancy holding in 
I)033es3ion of the defendants. The plaintiff based 
his claim on what he calls a well-established 
local custom giving him right to half the price 
of timber of any iree standing on the tenancy 
lands in Subhankarpur (the village in which the 
disputed holding lies). The defendants resisted 
the suit on the ground that it being a cash pay- 
ing holding, they are entitled to cut and appro- 
priate the entire timber of the trees standing on 
the land. They admit having cut only 100 trees 
and sold them for Bs. 600. In short, the defen- 
dants seek to vindicate their right on the basis of 
the provisions of S. 23A, Bihar Tenancy Act. 
Both the Courts below have dismissed the plain- 
tiff s suit. The trial Court recorded a finding in 
favour of the plaintiff's alleged custom. The 
custom, however, according to s. 23A is of no 
avail being inconsistent with the law promul- 
gated therein. 

[ 2 ] Mr. Lalnarayan Sinha appearing for the 
appellant has based his case on the proviso to 
S. 23A of the Act and a decision of the civil 
Court upholding the landlord’s claim to half the 
price of the timber of trees cut down and ap- 
propriated by the tenants in nakdi holdings in 
this village in suits instituted by the plaintiffs 
against certain other tenants in relation to cer- 
tain other holdings in the same locality. The 
proviso reads: 

“Provided that if there la a specific entry in the 
latest record of rights regarding any tree wh'ch was 
standing on any land speci6ed in cl. (a) before the date 
of the final publication of such record of r'gbts. the 
rights of the landlord and the raijat in the t’inbCT of 
such tree shall be in accordance with such entry or 
with any decision of a civil Court affecting such entry.” 

The question arises whether there is any specific 
entry in respect of the holding in question The 
Khatian of the disputed holding is on record. In 
the remarks column of the khatian. after men- 
tioning the number and kind of trees, it is 
stated *'bakabje raiyat.’* This phrase simply 
means possession of the raiyat. There is no 
definition of the respective rights of the land- 
lord vis a vis the tenant with regard to the 
timber of the trees; but this phrase cannot 
intended to have been inserted simply to indi- 
cate possession of the raiyat. Taken in tk^^ 
sense it would be merely a redundant entry As 
the holding was in possession of the tenant, 
necessarily the trees standing on it should be in 
his possession. The law, as it stood at the time 
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of the eotryt would give the tenant nntrammelled 
right to the produce of the Iwid including that 
of the trees standing thereon. Some meaning 
bearing upon the rights of the parties to the 
timber must have been intended to be conveyed 
by the term. The entry, therefore, can be inter- 
preted in the light of the village notes according 
to which the tenant is entitled to cut and appro- 
priate^ the entire timber of the trees standing on 
nakdi holdings. It is clear, therefore, that 
“bakabje raiyat’* in this entry means that the 
tenant is entitled to appropriate the timber and 
■the landlord has no share in it. 

[8] Mr. Jha wanted to argue that this can- 
not be said to be a specific entry within the 
meaning of the proviso inasmuch as it does not 
record the rights of the landlord and tenant in 
the timber. I. however, overrule this contention 
and hold that the present is a case of a specific 
entry in the record of rights. Village notes may 
not be record of rights by themselves, but they 
are authoritative records prepared by public 
servants in discharge of public duties and they 
certainly can be used for the purpose of inter- 
pretation of entries in the record of rights In 
this view, I hold with Mr. Lalnarayan Sinha 
that the case is governed by the proviso. Hut to 
what effect? If the entry stands alone, it gives 
the entire timber to the tenants. So, reservation, 
if any, as against a statutory provision giving 
the tenants the full right to the timbers of the 
trees is in their favour. The appellant, however, 
contends that the civil Court decision, already 
referred to, affects the entry, his submission 
being not as was contended in the Court of 
appeal below that they were res judicata be- 
tween the parties but that the judgments in those 
oases were evidence of a conclusive character as 
to the custom under s. 42, Evidence Act, and 
'Uiat thus all the entries in all nakdi holdings in 
the village are affected by those judgments which 
declare that the local custom should overrule the 
settlement entries. This contention no doubt 
carries great force but does not appear to be 
very convincing. 

[4] A specific entry in the record of rights 
may owe its origin to a contract as between the 
parties, particularly where the record is against 
the local custom. Notwithstanding a local cus- 
tom to the contrary, landlords and tenants as 
between themselves during the subsistence of the 
tenancy or at its inception may agree to a parti- 
cular mode of enjoyment of the trees on the 
holding and the right to timber thereof. Every 
specific entry in the record of rights has a presmnp- 
,tive value. "Bakabje raiyat” explained in the 
light of the village notes gives the full right in the 
timber to the tenants. This entry is to be presumed 
to be correct till rehutted.Mere proof of local custom 
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may or may not rebut it. In the cases in which 
the decisions have been arrived at, the tenant- 
defendants might not have set up a case of con- 
tract or arrangement as between the landlord 
and tenant contrary to the local custom. In 
this view of the matter, it cannot be said that 
those judgments even though they are adequate 
evidence of local custom do affect every specific 
entry in the village recorded in respect of the 
holdings other than the holdings in dispute in 
those cases. In answer to my olServation to this 
effect in course of the argument Mr. Kailash 
Kay giving the reply in the absence of Mr Lal- 
narayan Sinha said that the tenants had not set 
up a contractual right in their defence. This 
argument is completely fallacious. The tenant 
relies upon s. 23a of the Act which gives him 
the full right. It is for the landlord to show that 
' there is a civil ^urt decision which affects the 
holding in relation to the respective rights of the 
landlord and tenant over the timber of the trees 
standing thereon. To meet this position, the 
plaintiff adduced in evidence the judgments 
declaring the local custom. As I have already 
shown mere declaration of the local custom in a 
judgment of a suit or suits in relation to certain 
entries would not necessarily affect other entries 
which might have been based upon special con- 
tract. The tenant’s case is well established when 
he can show that there is no civil Court decision 
affecting the entry in question. In this conten. 
tion emphasis is laid upon the word "specific.” 
The word ‘'specific” is used as an epithet to the 
word "entry.” The civil Court decision might 
have affected entries in general by declaring a 
local custom but cannot be said to affect a 
specific entry. The plaintiff-Iandlord, therefore 
has failed to discharge the burden that lay upon 
him. 

[6] Mr. Jha wanted to argue that a specific 
entry contemplated in the proviso must be an 
entry in favour of the landlord. This aigument 
cannot hold good. At the time when the records 
of rights were published, the general law gave 
the landlords full right to the timber, and 
therefore, if any entry was to be made, it was 
to indicate the tenant s rights, if any. 

[61 In this view of the matter, I would dis^ 
miss the appeal with costs. 

X Appeal dismissed. 


A. I. R. (3S) 1948 Patna 191 [C. N. 71j 
AgaBWAIiA AG. C. J. and ManOHAB LiAUh J. 

Haghunandan Singh — Defendant — Appel- 
la,nt v. Sm. Soubhagya Sundari Devi, Plain, 
tiff and others — Defendants — Respondents. 

letters Piitent Appeal No. 22 of 1946, Decided oi> 
15th ^ptember 1947, from judgment of Ray J., D/- 6tb 
olfty 
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Civil P. C. (1903), S. 11 — Question of title decided 
in two suits — Appeal in one only. 

^VbGre a question of t'tle is decided in tsvo cases and 
there is an appeal in one only, leaving the other deci- 
sion unebailengc-d, it is not open to the Court in appeal 
to investigate the matter again : 20 A. I. R. 1933 Pat. 
73 and lo6 I C. 093 (Tat.). Foil. (Para 2] 

Annotation : ('-li-Com.i, C. P. C-, S. 11. N. 29. 

Ca<cs referred : — 

1. (’33) 12 Pat. 139 : 20 A. I. R. 1933 Pat. 78 : 141 
I. C. 7C2, Mrs. Gertrude Oates v. Mrs. Millicent 
D'Silva. 

2, (‘351 156 I. C. 993 (Pat ), Ramkisban Lai v. Abu 
Abdullah Syed Hussain Imam. 

S. C. Mazumdar and Ramanujrah Narain Sinha 

— for Appellant. 

fl. S. Cha 'tcrjee and S. K. Sarlcar — 

for Respondents. 

Agarwala Ag.C. J. — This is an appeal under 
the Letters Patent by the defendant against a 
decision of Ray J. The facts are that the plain- 
tiff instituted 225 suits for the rent of different 
holdings against the tenants of those holdings 
impleading the appellant in every suit as a co- 
sharer landlord. The plaintiff claimed eight 
annas of the rent, alleging that he was an eight- 
anna cosharer in the proprietary interest. The 
appellant, on the other hand, denied that the 
plaintiff had any title to the land and alleged 
that he himself was the sole landlord. The ffrst 
Court held in favour of the plaintiff and decreed 
the claim'. In one of the suits only the appellant 
preferred an appeal, reiterating his claim to be 
the sole landlord. The appellate Court held that 
the matter was res judicata and dismissed the 
appeal. A second appeal to this Court was also 
dismissed. 

[2] So far as this Court is concerned, the 
matter is concluded by the decision of two Divi- 
sion Benches, namely, 12 pat. 139^ and 156 I. c. 
998,® where it has been held that where a ques- 
tion of title is decided in two cases, and there is 
an appeal in one only, leaving the other decision 
unchallenged, it is not open to the Court in 
appeal to investigate the matter again. This 
appeal must, therefore, be dismissed with costs. 

Manohar Lall J. —I agree. 

s c. Appeal dismissed. 


A. I. R. (86) 1948 Patna 192 [G. N. 72.] 
Sinha and Mukharji JJ. 

Shyamsunder Kuer — Vecree-holdtr 

Appellant v. Mathura Prasad Sen — Judg- 
ment-dehtor — Respondent. 

A. F. O. 0. No. 245 of 1945, Decided on 22-8-1947, 
from decision of Sub-Judge, Gaya, D/- 28-3-1945. 

(a) Civff P. C. (1908), O. 34, R. 14 — Decree for 
payment of money — Construction of decree. 

Where the effective portion of a decree is as follows: 
‘Tt is hereby ordered and decreed that the mortgaged 
property in the aforesaid preliminary decree mentioned 


or a sufficient part thereof be sold,” this is not' a decree 
for the payment of money within the meaning of R, 14 
of O. 34 bat is in terms a decree for sale under 0. 84, 
R- 5 (3). [Para 6a] 

Annotation: (’44-Com.) Civil P. C., 0. 34, R. 14, 
Note 6; 0. 34. R. 5, Note 17. 

(b) Civil P. C. (1908J, S. 11 — Execution proceed- 
ing— Objection to sale of certain property in execu- 
tion — Execution dismissed for default of decree- 
holder — Objection not decided — Decree-holder, if 
can invoke res judicata in his favour in subsequent 
execution. 

Where the previous objection of the judgment-debtor 
to the sale of certain property was dismissed without 
adjudicat'on, the e.vecution case itself being dismissed 
for non-propecution. the decree-holder is not entitled 
in subsequent execut-on proceedings to invoke the aid 
of the rule of rea judicata in his favour, and say that 
the judgment-debtor is barred from raising the same 
objection. [Para 6] 

Annotation: ('44 Com.) Civil P. 0., Ss. 11, Notes 3, 
100 and 106, Note 23 Pt. 48. 

(c) Civil P. C. (1908), S. 11 — Execution proceed- 
ings— Decision in one execution case, if can be res 
judicata in execution of decree in subsequent suit. 

The execution proceeding is a continuation of the 

suit. Hence, the decision in one execution case should 
be deemed to be a decision in that suit which should 
operate as res judicata in execution proceedings taken 
in execution of a decree in a subsequent suit, if the 
parties are the same and the issues are identical: 
27 A.I.R. 1940 Mad. 69, ReK on. [Para 7] 

Annotation : (’44-Oom.) Civil P. 0 , S. 11, Note 3, 
Pt. 9; Note 23. 

(d) Civil P. C. (1908), S. 11 — Execution proceed- 
ings — Final mortgage decree under O. 34, R. 5 (3) 
supersedes decree and operates as res judicata 
superseding former res contained in judgment of 
executing Court in execution of previous decree. 

Where the final mortgage decree under O. 34, R.6(3) 
between the parties has specifically directed that mauza 
H or a sufficient part thereof, be sold in execution of 
the decree, this decision must be final between the 
parties as res judicata, superseding the former res 
contained in the judgment of the executing Cou t given 
in the previous execut’oa case, In the previous mort- 
gage suit on the same bond. It will be patting the 
same matte; in a different form by saying that the 
executing Court cunuot go behind the decree under 
exeoutioD, and hold that, notwithstanding the speoifla 
direction in the decree, that direction shall not be 
carried out by the execntlng Court. The decision in 
the second mortgage snit, which has resulted in the 
decree under execution, is res judicata between the 
parties. [Para 7] 

Annotation: ('44-Com.) Civil P. C., S. 11 Notes 23, 

36 and 37. 

Casts ref erred'. — 

1. (’43) 22 Pat. 207 : 30 A. I. R. 1943 Pat. 283 : 203 
I. C. ^7, Nanekeshwar Prasad v. Nand Gopal Ram. 

2. (’43) 23 Pat. 320 : 31 A. I. B. 1944 Fat. 5 : 219 
I. C. 17, Umesbwai Prasad v. Dwarika Prasad. 

3. (’27) 54 I. A. 63 : 60 Mad. 180 ; 14 A 1- B. 1927 

P. C. 32 : 100 I. C. 86 (P.O.), Ramarayaniiagar v. 
Maharaja of Benkatagiri. ^ 

4. (’40) 27 A. I. R. 1940 Mad. 69 : 187 I. 0. 862, 

' Chinnappayan v. Narayana Pattar. 

Baldeva Sahay and C. P. for Appellant. 

Dr. D. N. Miner and A, K. MitUr — 

lor 
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Sinha J. — This ia a decree-bolder’a appeal 
from tho decision of the lewmed Subordinate 
Judge of Gaya, upholding the judgment^debtor’s 
objection to the execution of the decree. 

t2] The facts leading up to this appeal may 
shortly be stated as follows: The respondent 
executed a usufructuary mortgage bond on 2Gth 
Sawan 1380 Fasli, corresponding to 22nd August 
1923, securing repayment of Rs. 95,000 in favour 
of the appellant. The mortgi^or purported to 
^eliver possession of two villages named Kuhila, 
including Karman Higgha, and Bhawanpur, 
including Alagdiha, comprised in Tauzi No. 4233 
in mahal Kuhila as also certain khudkasht and 
bakasht lands contained in the schedule to the 
<3eed of mortgage. Tho usufruct of the mortgaged 
properties was fixed at Rs. 8000, out of which 
the mortgagee in possession was to appropriate 
the sum of rs. 7125 as interest on rs. 95,000, the 
imncipal sum secured, at the rate of 7§ per cent, 
per annum. The remaining'sum of rs. 875 was 
stipulated to be paid back to the mortgagor every 
year in two instalments. Two days later, two 
other documents were executed between the 
parties, namely (l) a deed of lease (called patta 
k(itk&na)t whereby the mortgagee in pc^session 
leased back to the mortgagor the mortgaged 
properties aforesaid on a fixed annual rent of 
Rs. 8000, and (2) a “mortgage security bond,” 
mortgaging mama Bhawanpur, out of the mort- 
gaged properties, as also mama Bunderkol as a 
security for the regular payment of the rent of 
the leasehold properties, and agreeing to pay 
interest on unpaid instalments of arrears of rent 
at the rate of Re. l>9-0 i)er cent, per month. As 
oaual, the mortgagor failed to pay the stipulated 
-amount of rent to the mortgagee, with the result 
'that a final mortgage decree was obtained on 
11th January 1930, for the sum of about thirty 
thousand rupees in mortgage Suit No. 34 of 1927. 
The decree was put into execution in Execution 
Casa No. 14 of 1930. In that execution case, the 
decree-holder prayed for the sale of mama 
Bunderkol as also of mauza Bhawanpur. The 
mortgagor objected to the sale of mauza Bbawan* 
pur under 8. 47 read with o. 34. R. 14, Civil P. 0., 
and contended that village Bhawanpur could not 
be sold. The executing Court held that the 
.provisions of o. 84, R. 14 were a bar to the execu- 
tion of the decree by sale of village Bhawanpur. 
It accordingly directed that ma/uza Bhawanpur 
should not be sold in execution of the decree. 
Ultimately, the other village, Bunderkol, was 
sold. The mortgagee obtained another decree 
an the mortgage security bond, which was made 
final on 28-11-1940, for the sum of Rs. 69,716 odd, 
printipal with interest up to the date of execu- 
tion, &at is to say, about the end of 1948. In 
^tbe execution petition, the decree-holder prayed 
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for the sale of mauza Bhawani>ur, the remaining 
property comprised in the mortgage security 
bond. In this execution case, the judgment-deb- 
tor took the same objection to the sale of mauza. 
Bhawanpur as he had taken successfully in the 
previous execution case. The executing Court 
has again upheld the judgment-debtor’s conten- 
tion, and held that mauza Bhawanpur cannot 
he sold unless the provisions of R. 14 of o. 34 of 
the Code have been complied with. Plis reasons 
for such a decision are two-fold, firstly, tlmt the 
usufructuary mortgage bond, the deed of lease 
and the mortgage security bond being all parts 
of the same transaction, the provision of R. 14 of 
O. 34 are a bar to the sale, and, secondly, that 
the previous decision in the execution case of 
1930 was re% judicata between the parties. 
Hence, this appeal by the decree-holder. 

[3] Before dealing with the merits of the ap. 
peal, I may mention the fact that the paper-book 
as prepared originally did not contain all the re- 
levant documents on which the decision of tho 
appeal depended. The learned advocate for the 
respondent mad© an application under R. 27 of 
O. 41 of the Code for reception of additional evi. 
denco. The application sets out the documents 
which the respondent prayed to be admitted as 
additional a^idence. The learned advocate for 
the appellant did not object to this course. As' 
a matter of fact, he welcomed the proposal. The 
learned advocate for the respondents has sup- 
plied the Court with copies of those documents, 
which are mostly public documents, with transla- 
tions where necessary. We have looked into 
those documents on the assumption that they are 
part of the records of this case. 

[4] Mr. Baldeva Sahay has raised the follow- 
ing contentions in support of the appeal, namely, 
(1) that the provisions of B. 14 of o. 34 of the 
Ck>de are not applicable to the facts <5f the pre- 
sent case for the reasons (a) that the decree 
under execution is not one for payment of money 
(b) nor was it in satisfaction of a claim arising 
under the mortgage ; ( 2 ) that really the decree 
under execution was for sale of the mortgaged 
properties as comprised in the zamanatnama 
(security bond), and, therefore, the provisions of 
R. 12 of o. 34 of the Code could more appropria- 
tely be applied to this case ; (3) that, in a previ- 
ous execution in respect of the decree taken out 
in 1940, the judgment-debtor had taken the same 
objection, which he allowed to be dismissed fox 
default, and that order of dismissal should operate 
as rza judicata between the parties, and, being 
the later res, should prevail over the earlier 
and (4) that the order under appeal really amounts 
to a refusal by the executing Court to execute 
the decree as it stands. 
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[5] Mr. Mitter, api>eariijg on behalf of the 
respondents, has contended, in answer to the ap- 
pellant's contentions, that the three docninents 
between the parties are really parts of the same 
transaction, and he has relied upon two Division 
Bench rulings of this Court reported in 22 pat. 
207’ and 22 rat. 32Cr and also upon the decision in 
54 1. a. GS=oO Mad. 180.^ He also suggested that, 
though the decree was in terms a decree for sale of 
the mortgaged properties, in substance it was a 
decree for payment of money, the rent reserved 
under the lease, which was really the usufruct of 
the properties mortgaged under the usufructuary 
mortgage bond. And, lastly, he contended that 
the decision in the first execution case of 1930, in 
which a similar objection raised by the judg- 
ment-debtor to the sale of the very same village 
Bhawanpur was upheld operated as judicata 
between the parties. Reliance was placed on the 
decision of a single Judge of the Madras High 
Court in A.i.R. 1940 Mad. 59.* 

[5a3 A good deal of argument was advanced 
by counsel for the parties on the question of 
whether the three documents between the par- 
ties were or were not parts of the same transac- 
tion. It was contended on behalf of the appel- 
lant that the zavionotnavia could not possibly 
be treated as part of the firat mortgage transac- 
tion for the reason that the proj^rties in the 
zamanainoma were not identical with those 
given in the usufructuary mortgage; only village 
Bhawanpur of the properties in the usufructuary 
mortgage was included in the zamanatnama 
which contained the additional village Bunderkol. 
It was also contended that, whereas the rate of 
interest in the usufructuary mortgage bond was 
7 ^ per cent, per annum, the rate of interest in the 
zamariatnama would work out at Re. 1-9-0 per 
cent, per mensem. In my opinion, it is not ab- 
solutely necessary to determine this question in 
this appeal. The apx)eal, in my opinion, must 
be allowed on the construction of B. 14 of O. 84 
of the Code, on which reliance has been placed 
by both the parties as determining the question 
in controversy between them. It is manifest that 
the decree under execution in terms is a decree 
for sale under o. 34, B. 5 (3) of the Code, the 
effective portion of which is as follows : 

‘Tt is hereby ordered and decreed that the mortgaged 
property in the aforesaid preliminary decree mentioned 
or a suffioient part thereof be sold.*' 

Hence, clearly this is not a decree for the payment 
of money within the meaning of B. 14 of o. 34 of 
the Code. Hence, the very hrst condition neces- 
sary for the application of the rule is wanting 
in this case. The question whether the decree is 
in satisfaction of a claim arising under the mort- 
gage need^not be discussedr in view of the posi- 
tion already indicated .that it is not absolutely 


necessary to decide the question whether all the 
three documents form parts of the same transac- 
tion. 

[6] In view of the fact that the previous objec- 
tion of the judgment-debtor to the sale of 
viauza Bhawanpur was dismissed without ad- 
judication, the execution case itself being dis- 
missed for non-prosecution, the decree-holder is 
not eijtitled, in my opinion, to invoke the aid of 
the rule of res jud eata in her favour. 

r?] The only question which now remains to 
be determined is whether the learned Subordinate 
Judge is right in holding that the judgment in 
the previous execution case in execution of the 
previous decree, referred to above, is tes judi- 
cata between the parties. It is true that the 
previous decree also was for sale in similar terms 
as the present decree under execution. Both the 
decrees had been passed in enforcement of the 
same mortgage bond .called zamotiatnaT^ia. It 

was argued by Mr. Baldeva Sahay that a deci- 
sion at one stage of execution proceedings is 
judicata at a subsequent stage of the same execu- 
tion proceedings ; but that decision in one execu- 
tion case in execution of a previous decree cannot 
operate as res judicata in a diff erent execution 
proceeding for the enforcement of a different 
decree, though between the same parties and 
raising the identical question. Ordinarily, that 
would be so. But, as pointed out by the singls 
Judge of the Madras High Court, s. 11 in terms 
applies the rule of res judteata by providing 
that the decision in a previous suit between the 
same parties would operate as judicata in 
a sub^quent suit raising the same issues. He 
also observed that execution proceeding is a con- 
tinuation of the suit. Hence, the decision in one 
execution case should be deemed to be a deoiaion 
in that suit which should operate as res judtcata 
in execution proceedings taken in execution of 
a decree in a subsequent suit, if the parties are 
the same and the issues are identical. In my 
opinion , the real answer to the plea of res judtcata 

raised by the judgment-dettor and given effect 

to by the Court below is tliat the decision in the 
second mortgage suit, which has resulted in the 
decree under execution, is res juQv ata 
the parties. The mortgage suit was conteateoj 
. by the mortgagor : either he raised the wntenJ 
tion now raised in the execution proceedings or 
he did not. In either view of the matter, we 
deciaion'^is res judicata. The decree has speom- 
cally directed the sale of viauza Bbawanpt^ 
which is the only property now remaining 
the properties comprised in the zamanatnat^^ 

. When the final mortgage decree between 
. parties has specifically directed that ^ 
Bhawanpur, or a sufiScient port thereof, 
in execution of the decree, this decision must pe 
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. fiBal between the parties as res judicata, su- 
jpetseding the former res contained in the judg- 
pnent of the executing Court given in the execu- 
tion case of 1930. It will be putting the same 
|niatter in a different form by saying that the 
executing Court cannot go behind the decree 
under execution, and hold that, notwithstanding 
the specific direction in the decree, that direction 
shall not be carried out by the executing Court. 
Such a contention is absurd on the face of it. 
As a result of these considerations, it must bo 
held that the orders passed by the Court below 
cannot be sustained. The appeal is accordingly 
allowed, and the execution directed to proceed 
in accordance with law. The appellant is en- 

titled to her costs in this Court and in the Court 
below. 

Makharji J. — I agree. 

Appeal allowed^ 

A. I. R. (35) 1948 Patna 195 fC. N. 73.] 

SiNHA AND Bennett JJ. 

Bhubaneshwar Prasad Narain SinJia 

Appellant v, Bajeshwar Prasad Narain Sinha 
and others — Respondents. 

Miso. Appeals No9. 8 and 13 of 1947, Decided on 17th 
March 1947, from order of Sub-Judge, First Court, 
Muzaffarpur. D/- 7th January 1947 and 10th January 
1947, respectively. 

(a) Civil P, C, (1908), O. 40, R. 1 Grounds for 
appointment of receiver— Ouster from enjoyment of 
joint family properties- Managing member resisting 
attempt of other member to take forcible possession. 

» tnember who is in possession of the entire 

jomt family properties on his own behalf and on behalf 
of the other members in his capacity of inanag'ng 
member resists the attempt of another member to tato 
mrcibl' p -Bsess'on of some of the properties, bis con- 
duct d^ not amount to an ouster of the other members 
ol the f^ily and cannot be a ground for the appo nt- 
^nt of a receiver in the suit for partition inst toted 

1929 Lah. 497, Dist%^xg. [Para 6] 

Annotation : (’44-Com.) 0. P. O., O. 40, R. l, K. 76, 

7« 

(b) civil P. C. (1908), O 40. R. 1 — Principles re- 
garding appr intment of receiver in partition suit 
between members oi joint Hindu tamily stated* 

® partit on suit between the members of a joint 
Hindu family the Court will not appoint a receiver 
except by ^nsent and e^pociany where the fam=ly pro- 
perly consists of land omiods special circumstances such 
ae waste or mismanagement or fraudulent acta on the 
part of the defend^t are-proved. Where however the 
relations between the parties have become so embittered 
that they do not trust each other and the conduct of 
the defendant after the insftution of the suit cives 
eafl5oient jnstification to the pla’ntiff to urge that he 
w no confidence in the honesty and integrity of the 
defendant, the « curt while not putt ng the defendant 
cnrt of pissessiOD of the properties will appoint some 
other person as joint receiver with the defendant 
m order to safeguard the interest of other members' 
7 AJ.R. 1920 Bom. 321; 22 A.I.R. 1935 Mad. 402 and 


10 A. I. R, 1923 Lah. 48, liel on. [Paros C and 7] 

Annotation : ('44-00™.) C. P. C.. O 40. R. l, N. Id. 
Pts. 3 and 18 ; N. 15, Pts. 2, 4 and G, 

Cases referred — 

1. (’10) 14 C. W. N. 24S : 5 I. O. 9G. Ramji Ram v. 

Sahgram. ■' 

2. (’29) 16 A. I R 1929 Lah. 497 : 117 j. c, 375 
Basant Ram v. Diisondhi Mai. 

3. (’14) 18 C. W N 533: 1 A. I. R. 1914 Cal. 439 ; 22 
1. C. 601. Suprasannn Roy v. Vpendra Narayan. 

4. (’20) 7 A. 1. R. 1920 Bom. 321; .55 l.C. 827, Goviml 
Naram v. Vallabhrao Narayan Rao. 

^ I- C. 229, 

Knshnan v. Nani Maruvalnmma. 

6. ( 23i 10 A. I R. 1923 I^h 48 : 72 I. C 569. Firm 
Raghbir Singh Jaswant Singh v. Nar-njan Singh. 

Ma/iabir i'rasad, B, C. De and Ptiamber Mxsra 

^■Chaudhuri/,B. K.i>harma, 
P.Jha and Shreenaih Singh — for Respondents. 

Sinha J. — These two appeals arise out of two 
orders passed by the learned Subordinate Judge 
of Muzaffarpur in a suit for partition, (i) dated 
7th January 1947, allowing the plaintiffs’ appli- 
cation for the appointment of a receiver of the 
properties sought to be partitioned and ( 2 ) dated 
Wth January 1947, appointing a pleader of his 
Court as the receiver. Defendant 1 is the appel- 
lant in each case. 

[2) The facts leading up to these appeals may 
shortly be stated as fohows : From the plaint it 
appears that the material allegations are that 
plaintiff i, Rajeshwar Prasad Narain Sinha. 
defendant!, Bhubaneshwar Prasad Narain Smha, 
defendant 2. Rai Bahadur Maheshwar Prasad 
Naraiu Sinha, and Sir Cbandreshwar Prasad 
Narain Sinha (not a party to the suit) are four 
brothers, and that the last named has passed 
out of the family as a result of his adoption in 
duttak form. The three brothers, namely, plain- 
tiff 1 and the first two defendants, constituted a 
joint Hindu Mitakshara family After their 
fathers death in 1918, defendant 2 acted askarta 
of the joint family. But from November 3 , 935 , 
defendant i has been managing thp affairs of 
the joint family under a power of attorney exe- 
cuted in his favour by plaintiff l and defen- 
dant 2. The plaintiffs also alleged that, for some 
time post, feelings amongst the brothers have 
been anything but desirable,” and that the 
plaintiffs suspected foul play on the part of 
defendant i. In para. 6 of the plaint, tlere is a 
vague allegation about defendant 1 having exer- 
cised undue influence upon defendant 2 , and, as 
a result thereof, created certain transactions in 
respect of the Joint family properties, which were 
^fraudulent, inoperative, void. and illegal” and 
never seriously given effect to.” It was said 
during the arguments on behalf of the appellant 
that these vague allegations in the plaint were 
really directed to the transaction whereby defen 
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dant 2, by virtue of a registered deed, dated 2nd 
December 19-11, took a certain portion of the 
properties as Ins ono-tbird share, and separated 
liom the rest of the family. It was further 
alleged on behalf of defendant 1 that plaintiff 1 
and defendant 2 are in collusion and dishonestly 
are making attempts to get rid of that transac- 
tion, Nothing more need be said at this stage 
of the litigation as to the truth or otherwise of 
these counter allegations of fraud and dishonesty. 
On the statements in the plaint, it is clear that 
tlie feelings between plaintiff l and defendant 2 
on the one hand and defendant 1 on the other 
are very strained, as will appear presently from 
the course events took on the eve of the institu- 


tion or the suit for partition as also soon after 
the institution of the suit on 12th November 194C, 
and the application by the plaintiffs for the 
appointment of a receiver on 13th December 1946. 
It is also clear that, since after the execution of 
the general power of attorney aforesaid in favour 
of defendant 1, he has been the managing mem- 
ber of the family, though not the eldest amongst 
the brothers. His power of management on behalf 
of all the brothers continued until the transac- 
tion aforesaid of 2nd December 1914, and after 
tho alleged -separation of defendant 2 from the 
rest of the family at that time until 1st June 
1916, when plaintiff 1 got a notice published in 
the “Indian Nation'’ to the effect that he bad 
withdrawn his power of attorney from defen- 
dant 1 . On 6tb August 1946, plaintiff 1, after 
having withdrawn the i>ower of attorney from 
defendant 1, gave a general power of attorney 
to defendant 2 . It appears further t;bat defen- 
dant 2, being armed with a power in his favour 
from plaintiff i made an attempt forcibly to 
occupy certain portions of the residential houses 
in Birsinghpur, which is the headquarters of the 
family. The result was a proceeding under S. 114, 
Criminal P. 0., drawn up by the Sub-Divisional 
Magistrate in order to maintain x>eace. We were 
informed that tho proceedings ended in favour 
of defendant 1 in so far as certain restraint 
orders were passed against defendant 2 at the end 
of October 1946. After the filing of tho suit for 
partition on I2th November 1946, on the same 
day an application was filed on behalf of the 
plaintiffs supported by au affidavit, praying for 
the issue of a commission for making a complete 
inventory of the movables of the estate, as it 
was apprehended that defendant 1. on coming 
to know of the institution of the suit, was 
making arrangements for their removal. The 
Court directed notice of the application to be 
issued to the effect that the Court had appointed 
two commissioners to make an inventory of the 
movables on the plaintiffs' application, and that 
the defendant should give facilities to the ooxn- 


missioners in preparing the inventory. The 
notices were sent per special peon, and the pre- 
imration of the inventory began immediately. 
As defendant 1 was reported to be creating diffi- 
culties in the way of the commissioners, police 
help was requisitioned ; but, on 16th November 
he appeared before the commissioners and in- 
formed them that he bad no objection to the 
inventory being made, and that his servants, 
during his absence, had made objections to the 
entry of the commissioners into the inner apart- 
ments of the houses occupied by defendant 1 and 
his family. The making of the inventory was 
completed, and a report submitted to the Court 
on 18th November and on 20th November, defen- 
dant I’s explanation to tho Court, on being 
called upon by it to show cause why he should 
not be dealt with for disobedience of the Court's 
orders, was accepted. It appears that defendant 1 
took umbrage at the attempt made by plaintiff 
1 and defendant 2 in having a complete inven- 
tory made of the movables. It goes without 
saying that the family is a very respectable one, 
and it appeare that defendant 1 thought that the 
prestige of the family had been lowered and bis 
position compromised by having court officers 
and court peons, more or less, to search for 
movables and things said to have been concealed 
by, or at the instance of, defendant 1 . One may 
sympathise with the feelings of defendant 1 in 
the predicament in which he found himself; but, 
all the same, the Court could not look up6n his 
attempt, or the attempts made by his servants, 
to thwart the execution of the process of the 
Court. Fortunately for defendant l, he was 
brought to a more reasonable frame of mind, 
and he informed the Court that he had no inten- 
tion of disobeying the orders of the Court. One 
thing is absolutely clear that these happenings 
have all the more embittered the feelings between 
the brothers, and we reserved judgment only 
with a view to giving the parties sufficient time 
to make up their differences by making a refer- 
ence of all their disputes to the arbitration of 
some respectable and responsible persons sug- 
gested by counsel for the parties, who have done 
their very best to bring about a happy and 
speedy conclusion of this very unhappy quarrel 
between members of a respectable family. But 
all their efforts have proved in vain, and the 
Court was informed only on lOth March that the 
su^estions for a compromise made by the Court 
and the efforts of counsel for the parties bad 
proved uoavailing. Hence, it is necessary to 
decide the question whether it is a fit case in 
which a receiver should bo apjxJinted and a 
stranger to the family placed in possession of the 
family properties, isdoding 2aimndari interests 
and extensive oultorable zerait and bakaaht landSi 
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said to be about 700 bigboa in area. The Court 
below by the two orders appealed against has 
decided that it is a fit case in which a receiver 
should be appointed, and that none of the 'par- 
ties to this litigation should be the sole receiver, 
or one of the receivers, to be appointed by the 
Court. 

[3] In the plaint, the plaintiffs claimed parti- 
tion of their one-third share of the family assets, 
a list of which was given in the schedules attached 
to the plaint. There is also a claim for rendition 
of accounts from defendant 1 . The cause of 
action for the suit was alleged to have arisen on 
9-9*1946, when the last demand for partition was 
refused. In the plaint, there are no specific 
allegations of waste or danger to the family 
assets or that the plaintiffs had been excluded 
from the enjoyment of the joint family assets. 
In the application made on 13.12.194G, for the 
appointment of a receiver, absolutely vague 
allegations of misappropriation, mismanagement 
and waste have been made, but no particulars 
given. It was also stated that in the course of the 
criminal proceedings under S. 144, Criminal 
P. C., referred to above, defendant l claimed 
exclusive possession over all the properties 
appertaining to the estate of the family. It was 
further stated that there are large areas of kasht 
and bakasht lands in khas cifttivation, out of 
which about 200 bighas were under sugarcane 
and some area under chilli cultivation. Finally, 
it was asserted that a substantial portion of valu- 
able bakasht lands had been nominally settled 
by defendant 1 in the name of his creatures, and 
that a large number of valuable trees had been 
cut down and sold away. These allegations have 
not been sought to be proved in the Court below 
and the learned Subordinate Judge ‘ has not 
recorded any finding that even a prima facie 
case had been made out so far as the allega- 
tions as regards waste and mismanagement 
mode in the petition are concerned. Defendant 1 , 
in answer to the plaintiffs* application for 
appointment of a receiver, specifically denied 
that he had done any acts which could be said 
to amount to waste or mismanagement. As 
regards the allegations that bakasht lands had 
been settled, as allied by the plaintiffs, dis- 
honestly and coUusively. defendant 1 characte- 
rised them as “mischievous lies.** It was further 
alleged by defendant 1 that hooliganism had 
been started at Bireinghpur at the instance of 
the plaintiff and defendant 2 , with the result 
that criminal oases cropped up, and proceedings 
under s. 144, Criminal P. 0., were instituted, as 
a result of which the plaintiff and defendant 2 
ajQud their supporters were restrained from doing 
such acts as would lead to the breach of the 
peace. Defendant i also claimed that he had 


been managing the estate and carrying on culti“ 
vation on a large scale in a scientific mann« i'. 
He denied the suggestion that ho was claiming 
exclusive possesion in the sense that the plain- 
tiffs had been ousted. He admitted the plaintiff's’ 
claim for partition, and stated that the plaintiff's 
had already started separate collection of rent 
from the tenants. He further stated that what- 
ever sugarcane had been grown will be cut and 
supplied to the sugar mills, a proper account of 
which will be maintained in the usual course of 
business. He claimed that he was in possession 
of the entire family assets as the managing 
member, and that his possession should not be 
interfered with during the pendency of the suit. 
He gave an estimate of the produce of paddy 
and chillies, which, on the face of it, is a gross 
under-statement. Ho further alleged that most 
of the p^dy had been looted by the men of the 
plaintiffs and defendant 2 . He ended by sub- 
mitting that this was not a fit case for appoint- 
ment of a receiver, and that, if the Court came 
to the conclusion that there should be a receiver, 
he should be appointed such a receiver. 

[4] This case has to be determined on the foot- 
ing that there is no specific allegation of waste 
or mismanagement on the part of defendant 1 , 
and that no prima facie case has been made 
out in support of the vague allegations in the 
plaint, or in the application for appointment of 
a receiver, that defendant 1 has been guilty, or 
may reasonably be suspected, of having com- 
mitted acts of waste or mismanagement or any 
fraudulent acts which would justify the order for 
the appointment of a receiver. As already indi- 
cated, the lower Court also has not recorded any 
such finding. We have heard counsel at great 
length on behalf of all the parties concerned, and 
we have come to the conclusion that there is no 
justification in the record for making any asi^er- 
sions against the conduct of defendant 1 in rela- 
tion to his management of the properties until 
the date of the institution of the suit. It is also 
clear that defendant 2 has been instrumental in 
embittering the feelings between the parties all 
the more as a result of his ill-advised move to 
take forcible possession of such portions of the 
family properties and houses as he would like to 
do in ^ertion, however bona fide, of the plain- 
tiffs right, or of his own right, to those proi)er- 
ties. His ill-advised acts aforesaid led to the 
public authorities deputing a military force to 
preserve public peace and to give protection to 
defendant l who was apprehensive of ^^iger to 
his life and property. Bor creating sucnasitua- 
tion, the plaintiffs and defendant 2 have to 
thank themselves. Defendant 1 was acting all 
the time in defence of himself and his property, 
and, naturally, the public authorities had to give 


198 Patna Bhubaneshwar Prasad v. Rajeshwar Prasad rSiwfto J".'; A. I. B. 


him such protection as the law entitled him to. 
Pub it cannot be said that for all these incidents 
defendant 1 is re3ix)nsible or that they justify 
his being put oat of possession by the appoint- 
ment of a receiver. If those were the only 
grounds on which the plaintiffs prayed for the 
appointment of a receiver, I would have no 
hesitation in rejecting the prayer. 

[ 5 ] Rut there was another ground which was 
sought to be made out by the plaintiffs for the 
appointment of a receiver, namely, that they had 
been ousted from the enjoyment of the joint pro- 
\>ertie3. The Court below eeims to have pro- 
ceeded ou this basis in making the order for the 
appointment of a receiver. In my opinion, there 
IS no sufficient foundation for such a contention. 
Retendant 1 has frankly conceded that the plain- 
tiffs are entitled to their share in the family 
estate, that he bad been managing the properties 
on their behalf as well, and that he had no 
mtention, past or present, of depriving the plain- 
titts of their due share in the joint family assets. 

if* 7^' y" pains to point out on 

behalf of the plaintiff's that defendant 1, by his 
conduct during the criminal cases aforesaid, has 
shown that he was claiming exclusive right to 
pos^ssion over the properties, particularly the 
residential houses of the family. But in my 
opinion, the stand taken by defendant 1 is 
neither unjust nor in defiance of law. He was 
admittedly in possession of the entire joint family 
properties on his own behalf and on behalf of 
the other members in his capacity of the manag- 
ing member. Mr. Jha made some attempt to 
show that he was not in possession in that 
capacity, and that he was only in possession as 
an agent by virtue of the general power of 
attorney. But this is only an attempt unsuccess- 
ful as it is to go back on the allegations in the 
plaint itself. In the plaint, it is admitted that 
defendant 1 was the managing member of the 
lamily. But defendant 1 has never taken the 
position which either in fact or in law can be 
said to amount to an ouster of the other mem- 
bers of the family. He was objecting to, and 
seriously resisting, the attack of defendant 2 
Upon the inoperty in his attempt to dispossess 
defendant 1 . So long as the property is joint, all 
the members of the coparcenary are entitled to 
peaceful possession of every part of the joint 
property; but no member is entitled to use 
force with a view to taking exclusive possession 
of any portion of these properties. Hence if 
defen^^t 1 resisted the attempt of defendant 2 on 
his ownhehalf, or on behalf of the plaintiffs, to 
take forcible possession of some portions of the 
Neidential houses, he was doing nothing wrong. 

^ opinion, it cannot be said that 
aetendant 1 , by his conduct during the course of 


the criminal proceedings, has deprived himself of 
the right to be in possession of the joint family 
properties. It has not been alleged by the plain, 
tiffs 'that they ever made any demand on defen- 
dant 1 for funds to maintain themselves and 
their family out of the family assets. Hence, 
there was no occasion for defendant l to accede 
to such a request. If it had been alleged and 
substantiated by the plaintiffs that they made 
any demand for funds from the leading member 
of the family, which were unreasonably refused, 
there may have been good reasons for bolding 
that the plaintiff’s had made out a case for 
appointment of a receiver. Hence, the decision 
of the Calcutta High Court in 11 c. W. N. 248^ 
that in a suit for partition of joint family pro- 
perties, when it was proved that an admitted 
cosharer in the properties was being kept out of 
possession and all supplies cut off from him, a 
receiver should be appointed, does not apply to 
the facts and circumstances of the present case. 
For the same reasons, the decision of a single 
Judge of the Lahore High Court in A. I. R. 1929 
Lah. 497® cannot be prayed in aid of the respon- 
dents in this case. 

[6] On the other band, Mr. Mahabir Prasad 
appearing on behalf of the appellant contended 
on the authority of the decision of Bench of the 
Calcutta High Court in 18 C. W. N. 63^,® of the 
Bombay High Court in A. I. R. 1920 Bom. 821,^ 
of the Madras High Court in A. i. R 1936 Mad. 
402® and of the Lahore High Court in A. i. r. 
1923 Lah. 48^ that the present case is not a fit 
one for the appointment of a receiver, inasmuch 
as the allegations of waste and mismanagement 
and fraudulent dealings have not been made 
out, as held by the Court below. The Bombay 
High Court in the decision referred to above hosj 
ruled that, generelly speaking, in a partition suit! 
between the members of a joint family the Courtl 
will not appoint a receiver except by consentj 
and especially where the family property oon-| 
sists of land. In such a case, special ciroum-l 
stances have got to be proved in order to obtaini 
an order for the appointment of a receiver; fori 
example, where the Court is satisfied that thel 
property in possession of the opposite party wad 
in danger of being wasted. Those observation^ 
have been approved by Beasley C. J. in A. I B.* 
1935 Mad. 402^ Tarred to above. To the same 
effect are the observations of Campbell J. in the 
decision of the Lahore High Court reported in 
A.I.R. 1923 Lah. 48.® In my opinion, the decisions 
referred to above proceed on sound principlesj 
relating to the appointment of a receiver in a| 
suit for partition of joint family properties 

[ 7 ] During the course of the a^umentin this 
case, it became absolutely clear thas the parties 
do not attach much importance to the manage 
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ment o£ the zamindari property, that is to say, 
the tight to collect rents from tenants, as dis- 
tingniahed from the right to cultivate the kasht 
and bakashi lands which are said to be about 
700 bighas in area. We, therefore, suggested 
to plaintiff 1 and the appellant through their 
respective advocates that they might come 
to some interim arrangement a^ regards the 
division of the kasht and bakasht lands which 
they should cultivate separately pending the 
decision of the suit itself. We were prepared to 
ignore the existence of defendant 2 so far as 
these lands were concerned, as we had no mate- 
a.‘ials before us to lead to the conclusion that the 
arrangement whereby he separated from the 
rest of the family could be successfully attacked. 
But, as indicated above, counsel for the parties 
expressed their disappointment at not having 
been able to bring their respective clients to 
agree to those suggestions. It is also clear that 
defendant 1, who has been in possession of those 
lands by khas cultivation, is now interested in 
minimising as much as he could the usufruct of 
those lands, and similarly the plaintiffs are in- 
terested in exaggerating the produce of those 
lands and alleging that the appellant is misap- 
propriating the produce. It is also clear that the 
relations between the parties have become so 
embittered that they are not in a frame of mind 
to trust each other. The conduct of defendant l, 
the appellant, during the preparation of the in- 
ventory by the commissioners appointed by the 
Oourt showed that he was inclined to secrete 
property in which all the joint members are in- 
terested. Hence, while deciding that the defen- 
dant-appellant should not be put out of 
possession of the properties which he has been 
managing so far ever since 19.35 as aforesaid, I 
have come to the conclusion that we must make 
sufficient provision for safeguarding the interest 
of the other parties to this disfiute, particularly 
that of the plaintiffs. If the defendant’s conduct 
bad been absolutely straightforward and above 
board throughout, I would have no hesitation in 
allowing the appeal and setting aside the order 
of the Court below appointing a receiver ; but 
defendant 1, by his conduct aforesaid, has for- 
frated that confidence to which he was entitled 
by virtue of his conduct before the institution of 
the suit. But his conduct soon after the institu- 
tion of the suit has given sufficient justification 
to the plaintiffs to urge that they have no more 
any confidence in the honesty and integrity of 
defendant 1. In view of these considerations, I 
would hold that defendant 1 and the Pleader ap- 
pointed by the Court below should be appointed 
joint receivers of the property. Defendant 1 wiU 
oon^ue in possession and have the cultivation 
done ; but the Pleader apx>ointed by the Court 


below as a receiver will be jointly responsible 
with him for the management of tbo property 
and for keeping correct and proper accounts of 
the incomings and outgoings of the whole estate, 
including the kasht and bakasht lands. As 
nothing has been said about the remuneration of 
the Pleader appointed by the Court below as a 
receiver, the orders of the Court below will 
stand in those respects. I would have been in- 
clined to appoint plaintiff 1 and defendant 1 as 
the joint receivei-s, if the feelings between them 
were not so bitter as they appear to have been 
recently. In this connection I may cite the in- 
stance of the case in 18 c.w N. 5.S3^ decided by a 
Division Bench of the Calcutta High Court con- 
sisting of Mookerjee and Beachcroft JJ. who 
held in circumstances very similar to the present 
that a party to the litigation may be appointed 
a receiver in special circumstances. As directed 
in that case, the share of defendant 1 in the 
joint estate will remain as security for the due 
performance of his duties as one of the two 
joint receivers. The question of security in res- 
pect of the Pleader receiver need not be re- 
opened here, and the orders passed by the Court 
below in that respect will stand. Of course, it 
will be open to the parties to apply to the Court 
below for such orders as it thinks fit and pro- 
per for payment to the respective families of 
such amounts by way of jnaintenance and other 
expenses as the Court below may direct. Tha 
two receivers will bo under the control and 
direction of the Court below which will deal 
with them as if they had been appointed by that 
Court. 

[8] In the result, the appeals are partly al- 
lowed, and the orders of the Court below modi- 
fied to that extent. There will be no order as 
to costs either in this Court or in the Court 
below in the matter of the appointment of re- 
ceiver. 

Bennett J. — I agree. 

D H. Appeals partly allowed. 
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AGABWAIiA AG. C. J. AND MANOHAR LALIj J. 

Mt. Prem Kuer — Appellant v. Ram Lagan 
Rai and others-^ Respondents. 

l/ettors Patent Appeals Nos. 24 and 25 of 1946 
Decided on 19*9-1947, from judgment of Reuben J. 
D/. 26-3-191C. 

(a) Bihar Tenancy Act (8 [VlII] of 1885), S. 167 
—Holding charged (or nDaintenance — Rent decree 
— Holding sold and purchased by landlord him* 
self ^ No formal annulment necessary. 

Where a holding on which a charge for maintenance 
is created by a decree is sold in execution of a rent 
decree and purchased by the landlord himself, there 
is nothing to prevent him from ignoring the charge 
without formally annulling the encumbrance under ^ 
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8 167. The cbarge-bolder cannot sell sucb a bolding 
iu execation o£ his tnainteuance decree for subsequent 
arrears : 26 A. I. R. 1939 Pat. 339 (F.B.) and 16 A.I.R. 
1929 Pat. 222, Nci. on. [Para 5] 

(b) Transier of Property Act (1882), S. 100 — 
Charge created by decree not one under S. 100. 

A charge created by the decree of a Court is neither 
a chargo created by act of persons or crated by opera- 
tion of law. Such charge does not, therefore, fall under 
B. 100 : 32 A. I. R. 1945 Pat. 278. Foil. [Para 6] 

Annotation I — (’45-Coin.) T. P. Act, »S. 100, N. 28. 

(c) Civil P.C. (1908), O. 21. R. 58 — Arrears of 
and future maintenance created charge on certain 
property by decree -Sale of property in execution— 
Subsequent execution on further default, against 
same property — 

In a suit for past and future mamtenflnee, a decree 
was imssed by which arrears of and future maintcuance 
were declared a charge on certain properties. In cs.e- 
cution of the decree the properties were sold. Future 
maintenance fell due ond the decree-holder sought to 
execute the decree by sale of the same properties: 

Held, that the properties were sold subject to the 
right of the decree-holder to sell the properties. The 
decree for maintcnauce was in the nature of a composite 
decree, which was not one single decree, but comprised 
es many decrees for payment and realisation by sale 
of the properties charged as there were defaults. Hence, 
the properties continued to remain forever charged 
with the maintenance decree, and the transferee could 
not object to their sale. [Paras 9, 10] 

Annotation ; — (’44-Com.) C. P. C., O. 21, R. 58, 
N. 18. 

Cases referred : — 

1 . (’39) 18 Pat. 676 : 26 A. I. R. 1939 Pat. 339 : 182 
I. C. 678 : 40 Cr. L. J. 687 (F. R ), Mahadev Maharaj 
V. Jagdev Singh. 

2. (*28) 7 Pat. 155 : 15 A. I. R. 1928 Pat. 234 : 107 
1 . C. 310. Badiu Pathak v. .SIbram Singh. 

3. (’29) 8 Pat. 439 : 16 A. I. R. 1929 Pat. 222 : IIG 
I. G. 518, Sour^ndra Mohan Singh v. Kunj Behari 
Lai. 

4. (’45) 24 Pat. 245 : 32 A. I. R. 1945 Pat. 278 : 220 
I. C. 75, Debendranalh v. Trinayani Dasi. 

Hasu Sinha — for Appellant. 

S. K. Mitra and U. S. Sinha — for Respondents. 

Dlanohar Lall J. — These two Letters Patent 
appeals are from the decision of Reuben J., 
who dismissed the apx>eal9 of the api)ellants in 
the following circumstances. 

[2] The appellant Mt. Prem Kuer obtained 
a decree for past and future maintenance on 
9-1.1928, against her mother-in-law, Mt. Earn- 
barat Kuer. By this decree arrears of and future 
maintenance were declared a charge on the pro. 
perties which have been styled as lots 1, 2 and 3 
in these proceedings. The defendant, Mt. Earn, 
barat Kuer, preferred an appeal against the deci. 
sion in Title Suit no. 80 of 1926. The apx>eal was 
dismissed on 21-12-1928. But during the pendency 
of the appeal, the landlord of the raiyati holding, 
Iiot NO. 1, instituted a.suit for recovery of arrears 
of rent, obtained a decree and in execution there, 
of purchased Bot no. 1 on 24-5.1928 and obtain, 
ed delivery of possession on 17.ll.l926 and 
thereafter transferred Bot No. 1 for considero. 
tion to the respondents in one of the apiieals 


whom I shall hereinafter describe as the trans. 
ferees. 

[3] The appellant executed her maintenance 
decree on 25-5-1929, against lots 2 and 3, and as 
the result of an auction sale these two lots were 
sold to the same landlords who transferred these 
lots to the respondents transferees, and the 
decree was satisded. Future maintenance fell 
due and the decree holder again put the decree 
in execution seeking to sell lots 1 , 2 and 8 in 
the year 1941 in Execution case No. 75. Two 
objections were preferred by the landlords under 
S. 47 and by the transferees under O. 21, R. 68 , 
Civil P. C., that the three lots could not be sold 
in execution firstly because the charge created 
by the decree was a chargo for the realisation of 
the arrears of maintenance up to the date of 
the decree and not for future maintenance, 
secondly that Bot No. 1 having been sold in 
execution of a rent decree of the landlords could 
not be again sold in the present execution, and 
thirdly, that the landlords and the transferees 
are bona fide purchasers of value without notice 
of the charge of the maintenance decree-holder, 
assuming that such a charge has been validly 
created. 

[ 4 ] Reuben J., in disagreement with tho 
Courts below has come to the conclusion that 
the decree in Title Suit no. 30 of 1920 creat- 
ed a charge for future maintenance only, and 
this finding has not been challenged before us. 
All the Courts have found that the landlords 
and the transferees respondents are bona fide 
l^urchasers for value without notice, and, there- 
fore, the charge created by the decree is nod' 
binding upon them. Hence these two Iietters 
Patent appeals. 

[ 6 ] Mr. Dasu Sinha appe%riDg for the main- 
tenance decree-holder argues that the decree in 
which Bot NO. 1 was purchased by the landlord 
was not a rent decree but merely a decree for 
money. Reuben J., however, has shown that 
the decree was a decree for rent, and farther 
this identical question has been decided adver- 
sely to the appklant in a suit instituted by her 
for a declaration that this rent decree and the 
sale held thereunder were not binding upon her. 

It was then argued that the landlord auction- 
purchaser should have annulled the encumbrance 
under S. IC7, Bihar Tenancy Act, within one year 
of the date of the knowledge, and reliance woe 
placed upon the Full Bench decision in 18 Pat. 
C76.' But that decision is against this conten- 
tion because I find it clearly stated in the judg* 
ment that 

“If the bolduag is sold in execotion of a ran* dwre^ 
and the lasdiord himself purchases it, there is notmnm 
to prevent him from ignoring the mortgage ^tbMU 
formally annulling the encumbrance undw S. lolf* 


1948 

Seti. Ten. "Act of 1S85. This was very clearly pointed 
out by Daw-son Millar C. J. in 7 Pat. 155.^ * 

The samb view was reiterated by Sir Jwala 
Prasad in 8 Pat. 439.® I, therefore, overrule the 
first contention and would hold in agreement 
with Reuben J., that the appellant cannot be 
allowed to sell Lot J?o. l in execution of the 
maintenance decree for subseqxaent arreai's. 

Cel Regarding lots 2 and 3, the argument of 
Mr. Dasu Sinha is that the provisions of S. 100, 
T. P. Act, have no application inasmuch as the 
charge created by a decree of the Court is not 
a charge created by operation of law or by act 
of persons, and, therefore, he contends that the 
6nding that the landlord and the transferee pur> 
chased these two lots bona fide without notice 
of the charge is immaterial. In support of his 
oontention he relies upon 24 Pat. 245* where a 
Division Bench of this Court pointed out that 
a charge created by the decree of a Court is 
neither a charge created by act of persons or 
created by opjeration of law. This argument is 
well founded and must prevail. 

[7] The learned Government Advocate drew 
attention to the order-sheet of the executing 
Court by which Lot No. 2 was sold for Bs. 345 
and Lot NO. 3 for Rs. 3000 to Ram Anugraha 
Narain Singh, the respondent, and to Order 
No. 10 dated 14-G-1929, that the appellant decree- 
holder put in a petition in which she prayed 
that out of the purchase money of Rs. 3345 she 
may be allowed to withdraw her decretal dues 
together with her maintenance up to baisakh 
1886 fasli and after deducting the amount of 
court-fee due to the Government 

“the balance may be kept In deposit in the enstody of 
the Gonrt for regular payment of her maintenance al> 
lowance and the judgment-debtor be restrained from 
withdrawing the surplus sale proceeds.** 

He, therefore, argues that the appellant has 
herself treated that her maintenance decree in 
future must operate on the balance of the money 
into which these lots have been converted by 
the execution sale and, therefore, she cannot 
follow the properties by executing the decree. 
This plausible argument completely loses sight 
of the subsequent orders of the executing Court 
which make it clear that on the objection of the 
judgment-debtor the claim of the decree-holder 
that the surplus amount may be kept in deposit 
in Court was rejected by order no. 17 dated 
16-7-1929 and order no. 23 dated 4-9-1929. The 
earlier argument of the learned Government 
Advocate would have been of some assistance 
to him if reliance could be placed on S. 89, 
T. P. Act, but that section cannot he applied in 
the present case where the right of maintenance 
of the appellant is no longer an indefinite right 
bat hc^ now been created a charge by a decree of 
the Court. 
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[8] The position, therefore, is that tiio tians- 
feree respondents have purchased lots 2 and 
3 during the pendency of a litigation in ^ liica 
the right of the appellant to have her decree 
declared a charge on lots 2 and 3 was being 
prosecuted and S. 100 , T. P. Act, not being 
applicable the ti-ansferees have purchased the 
properties subject to the right of the decree- 
holder to sell lots 2 and 3. 

[9] The learned Government Advocate con- 
tended that in view of the linding that the pur- 
chasers had no notice of the charge, and the 
maintenance decree having been fully satisfied 
in the execution case started for the levy of tlio 
then decretal amount, no further cliarge can. 
exist in law on these two properties. In my 
opinion, this argument is without any siibstanco 
because even though the Courts liave found that 
the transferees had no notice of the charge and. 
the maintenance decree, the aviction purchaser, 
be he the landlord or the transferee, must bo 
deemed to have constructive notice of the charge 
when they purchased in the execution of tiu: 
very decree which has now been held to amount 
to a charge decree for future maintenance also — 
it cannot be successfully urged that the auction- 
purchaser bad no notice of the decree. Again it 
may be possible to take the view that every 
time the decree-holder is proceeding by way of 
execution, it is a fresh decree that is being put 
into execution, that is to say,' it is a decree for 
maintenance, creating a charge on a certain pro- 
perty of the judgment-debtor and entitling the 
decree-holder to realise the same by taking out 
execution, without the necessity for- fresh suits 
after every default in the payment of the decree, 
and is in the nature of a composite decree which 
is not one single decree, but comprises as many 
decrees for payment and realisation by sale of 
the properties charged as there are defaults — l| 
am quoting from'-p. 248 of 24 pat. 245.* 

ClO] In whatever way the matter is looked 
at, it seems to me that there is no escape from 
the conclusion that Lots Nos. 2 and 3 continue 
to remain for'ever charged with the maintenance 
decree, and the transferee respondents cannot 
object to the sale of these two lots. 

[11] The result is that the appeals must bo 
allowed in part and it must be hold that the ap- 
pellant is entitled to sell lots 2 and 3, but the 
judgment of Reuben J., is affirmed with regard 
to the non-saleability of Lot no. 1 . The appellant 
is entitled to her costs from the transferees 
respondents in the two appeals of lots 2 and 3. 
Parties will bear their own costs as between the 
landlords and the transferees of Lot NO. 1 and 
the appellant. 

Agarwala Ag. C. J I agree. 

S- C. Appeals partly allowed. 
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Manohar Lall and Bamaswami JJ. 

Sm. Jaduprava ])rlitra and another — 
Defendants — Appellants v. Hai Bato Bchari 
and others. Plaintiffs and otherst Defendants 
— Ttespondeuts 

A. r. A. I> No. 1S65 of 1945, Deckled on 29th 
1047, from dticis'on of Addl. Sub-Judge, First 
C( lilt, Gaya. !)/• 7tb September 1945. 

(a) Bihar Tenancy Act (8 [VIII] of 1885', S. 22 (2) 
— ‘Shall be deemed to be a raiyat’ — Meaning. 

The phrase ‘shall be deemed to bo a ra’vat’ in S. 22 
(2) should not be construed as ‘shall be deemed to be a 
vaiyat vis-a-vis the purchasing co-pvoprktor but not v-b- 
a-vis the remaining co-proprietors.’ Such a construction 
is unreasonable and not in accordance with the pol'cy 
and the object of the Act. fPara 7] 

A person who takes a settlement from the purchasing 
cosharor becomes raiyat under the whole body of land- 
lords provided the settlement is made bona fide Case 
laic discussed. [Para 11] 

(b) Bihar Tenancy Act (8 [VIII] of 1885), S. 22 (2) 
— Object of- 

Tbe object of the Legislature in enacting S. 22 (2) 
was to prevent the accrual of occupancy right in land 
in possession of proprietors and co- proprietors It was 
based on the maxim “ncieo -potest esse tenens et 
doniinus," It was obviously intended that the purobas* 
ing cosharcr should not himself acquire an ocenpanoy 
Tight or by sub-letting bar the acquisition of raiyati 
rights by Kub-lessees. [Para 7] 

(c) Bihar Tenancy Act (8 [VIII] of 1885), S. 22 (2) 
— Applicability to sub-letting portion of land pur- 
chased. 

Section 22 (2) applies only if the purchasing co- 
proprietor sub lets the entire land to a th'rd person, 
who will then be deemed to be a vaiyat in respect of it. 
The language of neither S. 22 (2) nor its illustration 
warrants the view that the purchasing proprietor coaid 
split the holding into fractions and by separate sub- 
leases create smaller holdings. [Para 12] 

Cases referred : — 

1. {’27) 6 Pat. 134 : 13 A. I. B. 1926 Pat. 580: 97 I C. 

08, Kirtva Nand Sinlia v. Bam Lab 
.2. (’40) 27 A. I. R. 1940 Pat 467 : 19 Pat. 893 : 189 

I. C. 500 (F.ll,), Sunder Mall v. Lacbmi Tewari. 

3. (‘26) 7 P. L. T. 170 : 13 A. I. R. 1926 Pat. 263 : 5 
V Pat .281: 93 I.KJ. 1001, Jbapsi Sao v. Mt. Bibi Aliman. 

4. (’22) 3 P. L. T. 13 : 9 A. I. B. 1922 Pat. 193 : 65 
I. C. 586, Nandkisborc Singh v. Mathura Sahu. 

5. (’221 3 Pat. 22 : 0 A. I. R. 1922 Pat. 62 : 65 L C. 
281, Basudeo Navain v. Radba Kisban. 

■6. (’26) 7 P. L. T. 87 : 12 A. 1. R. 1925 Pat. 547 ; 89 
I.C. 232, Lala Bainbahaduv Lai v. Mf.GungOra Euar. 
7. (’19) 4 Pat. L. .T. 540 : 6 A. I, B. 1919 Pat. 398 : 53 
T, C. 110, Emamuddin v. Mahomed Rashidul Huq. 

>«. (’27) 8 P. L. T 69 : 34 A. I R. 1927 Pat. 172 : 102 
I. C. 386, Gopi Singh v. Jagdeo Singh. 

-9. (’44) 23 Pat. 291 : 31 A. I. R. 1044 Pat. 313 : 219 
1. C. 207, Anand Prasad Singh v. Medni Prasad Singh. 
10. (’37) 18 P L. T. 700 : 24 A. I. E. 1937 Pat. 506 : 
16 Pat 500, Miss G. B. Solanoo v. Umeshwari Kncr. 

II. (’30) 4 I. T. C. 312 : 17 A. I. R. 1930 P. C. 54 : 64 
JJoin. 216 : 57 I.A. 49:121 I.C. 632 (P.C.), Commr. of 
Income tax, Bombay v. Bombay Trust Corporatiou,Ltd. 

J. C. Brahma — for Appellants. 

P. K. Bose — for Respondents. 

Ramaevami J. — The decision of this appeal 
involves the proper construction of S. 22,-sub- 
s. (2), Bihar Tenancy Act. In the fluit out of 
tvhich this appeal arises the plaintiffs claimed 


A. I. R. 

produce rent with respect to 16.77 acres of land, 
khata no 12, situated in village Sidhna. The 
plaintiffs stated that they held eight annas share 
of the milkiat and defendants 1 to 8 held the 
remaining share. Defendants 1 to 3, 11 and 12 
contested the suit. They alleged that defendants 
1 to 8, cosharer proprietors, had purchased the 
holding in execution of a rent decree against 
defendant 12. Mt Kulawanti Kuer, the original 
tenant. After the purchase defendants 1 to 8 
settled 9.27 acres with defendants 10 and 11. The 
latter further urged that the plaintiffs were not 
entitled to realis-* rent from them, that they had 
already divided the produce with defendant 1 to 
8 The learned Munsif held that the plaintiffs 
were not entitled to any relief against defendants 
10 and 11 . He granted the plaintiffs a mon^y 
decree against defendants 1 to 6. The Subordinate 
Judge affirmed the decree of the Munsif. 

[2] Defendants 1 and 8 have instituted the 
present appeal. On their behalf it was argued 
before us that the lower Courts had erroneously 
decreed the suit in full against defendants 1 to 8. 
It was contended that defendants 10 and 11 who 
bad taken settlement from defendants 1 to 6 
should under the statute be deemed to be tenants 
of the entire body of landlords. It was pointed 
out that defendants 10 and ll were previously 
settled raiyats of the village and so became occu- 
pancy raiyats as soon as settlement was con- 
cluded. It was urged that the suit should have 
been decreed in part against defendants 1 to 8 
and in part against defendants 10 and 11 for the 
proportionate area in their respective possession. 
The critical question in this appeal is whether 
defendants^lO and 11 should deemed to he 
tenants of the plaintiffs and whether they are 
liable to pay them a proportionate share of rent. 
The answer to this question depends upon proper 
construction of S. 22 (2), Bihar Tenancy Act. 

[8] The sub-section as amended in 1907 is as 
follows : 

"If the occupaucy right in land is transferred to a 
person jointly interested in the land as proprietor or 
permanent tenure- holder, be shall be entitled to bold 
the land subject to the payment to his co-proprotora 
or joint permanent tenure-holders of the shares of the 
rent which may be from time to t’me payable to them; 
and if such transferee sub-lets the land to a third per- 
son. such third person shall be deemed to bo a tenure- 
holder or a raiyat as the case may be, in respect of the 
land.” 

The iUostration to the sub-section is ; 

k 

*'A, a cdsharer landlord, purchases the oocopaDcy 
bolding of a raiyat X. A is entitled himself to hold tto 
land on payment to his c'^sharers of the shares of the 
rent payable to them in respect of the holdings. A sub- 
lets the land to T, who takes it for the purpose of 
lishing tenants on it ; Y becomes a tenure-holder in 
respect of the land. Or A sublets it to Z, who takes it 
for the purpose of cultivating it himself; Z becomes n 
raiyat in respect of the land.” 
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[4] lioarned counsel for respondent relied on 
6 pat. 184.^ In this cose there were two bodies 
of landlords; one the Banaili Raj. and the other 
Srinagar Raj. The Banaili Raj acquired the 
status under S. 22 (2) in respect of about 155 
bighaSi which it settled with certain other par- 
ties. A partition then took place between Banaili 
Raj and Srinagar Raj by which a part of the 
155 bighaa was allotted to the Banaili Raj and 
the rest to Srinagar Raj. The Srinagar Raj sued 
one of the original tenants and obtained a decree 
which they attempted to execute. Banaili Raj 
then instituted a suit for declaration that the 
party whom Srinagar Raj had sued had no con- 
nexion with the land, that Srinagar Raj was 
entitled only to the proportionate rent of the 
81 bighas of land. The two lower Courts held 
that after the settlement the Banaili Raj had no 
further interest, that the settlees became raiyats 
under all the proprietors, that the “peculiar 
status” which Banaili Raj obtained under 8. 22 (2), 
Bihar Tenancy Act, had ceased. In second appeal 
Ross held that the peculiar status conferred 
by S. 22 (2) still continued notwithstanding the 
settlement. He also held that even after parti- 
tion between the cosharers, the status of the 
purchaser cosharer in the part of the holding 
allotted* to the other cosharers was not affected. 

[5] But the decision so far as it related to the 
transferee cosharer on partition has been im- 
pliedly overruled by the Full Bench decision in 
A.I.R. 1940 pat. 467.* The decision in 6 rat. 134^ 
was based on 7 p.li.T. 170.® 3 p.L.t. 13,* 3 p.l.t. 
22^ and 7 p. li. T. 87.® The Full Bench made 
reference to these decisions but preferred not to 
follow 7 P. E. T. 170.® 

[6] In A. I. R. 1940 Pat. 462® the facts were as 
follows. The plaintiffs sued for recovery of pos- 
session of plot NO. 196 in touzi No. 24363. The 
plot was originally recorded as kasht of Bikhari 
in touzi No. 9411. In 1897 Narsingh Tewari, 
ancestor of defendants, purchased it from Bhi- 
khari. At that time Narsingh was a cosharer 
landlord of the touzi. Subsequently there was 
partition of the touzi and plot No. 196 was allotted 
to the new touzi no. 24363 which was patti of 
another cosharer landlord Sarjug Singh. The 
cosharers were placed in possession of the new 
pattis under s. 94, Estates Partition Act. The 
plaintiffs purchased Sarjug’s patti in June 1924. 
They alleged that they obtained delivery of pos- 
session but were disposse^d by the plaintiffs a 
month later. The plaintiff's claim was resisted 
by the defendants on the ground that they were 
entitled to hold possession by reason of S. 22 (2). 
Bihar Tenancy Act. The Full Bench held that 
the cosharer landlord who purchased the occu- 
pancy right of the land was not a tenant under 
the other cosharers : nor could he be viewed as 


occupying the status of the tenant under himself 
and other cosharers as landlords. The word 
rent in S. 22 (2) was used in the sense of com- 
pensation payable to other cosharers for use and 
occupation of the land by the purchasing co- 
sharer. It was not used in the sense defined in 
S. 8 (5) as descriptive of the nature of the pay- 
ment made by the purchasiug co-sharer to his 
other cosharers. Agarwala J. (now Hon’ble Sit 
C. M. Agarwala) felt that there was nothing in 
S. 22^2) to suggest that a cosharer was entitled 
to retain possession after the land which be had 
purchased had been allotted to the of 

another cosharer by partition. 

[7] It is convenient at this stage to examine 
the construction of the relevant provision of 

statute. Section 22 (2) enacts that 
“if such a ti-ansferee sublets the land to a third person, 
such third person shall be deemed to be a tenure-holder 
or a raiyat, as the case may be, in respect of the land." 

We were invited to hold (by learned counsel 
for respondent) that the phrase ' shall be deemed 
to be a raiyat” ought to be construed as “shall 
be deemed to be a raiyat vis-a-vis the purchasing 
co-proprietor but not vis-a-vis the remaining co- 
proprietors.” In our opinion such a construction 
would be unreasonable and not in accordance 
with the policy and object of the statute. The 
original S. 22 (2) (as it stood before 1907) was : 

“ If tbo occupancy right in land is transferred to a 
person jointly interested in the land as proprietor or per- 
manent tenure-holder, it shall cease to exist; butnothing 
in this sub- section shall prejudicially aficet the right of 
any third person." 

The amended section is 

“if the occupancy- right in land is transferred to a per- 
son jointly interested in the land as proprietor or per- 
manent tenure-holder, ho shall be entitled to hold the 
land subject to the payment to bis co-proprictors or 
joint permanent tenure-holders of the shares of tlie rent 
which may be from time to time payable to them; and 
if such transferee sublets the laud to a third person, 
such third person shall be deemed to be a tenure- bolder 
or a raiyat, as the case may be in I'cspect of the land.’* 

The object of the Legislature in enacting s. 22 (2) 
was to prevent the accrual of occupancy right in 
land in possession of proprietors and co-proprie- 
tors. It vras based on the maxim **newo potest 
esse tenens et dominizs.** It was obviously in- 
tended that the purchasing cosharer should not 
himself acquire an occupancy right or by sublet-! 
ting bar the acquisition of raiyati rights by sub-j 
lessees. If a restricted meaning is given to the| 
word “raiyat” as argued for respondent, the 
policy and object of the statute would be frus- 
trated. Should there be partition of the estate or 
a re-arrangement between co-proprietors and the 
land sublet was under the partition or re-arrange- 
ment allotted to another co-proprietor, the sub- 
lessee would be in a position of trespasser and 
be liable to ejectment. In our opinion, there is 
no warrant for construing this section in this 
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fashion. There is no reason ^by liaving once 
been doGmcd to l,c a raiyat within the meaning 
defined in the Act (which of course in actual 
fact he is not) a sub-lessee would cease to be 
deemed a raiyat and should become a trespasser 
merely boransc as a result of a subsequent parti- 
tion the co-proprietor who had sub-let the land 
to him cuases to be his landlord and another 
co-proprietor by operation of law becomes his 
landlord instead. Let us assume a hypothetical 
state of facts. A and B are cosharer landlords. 
A inn’chases the occupancy holding of a raiyat X 
in execution of a rent decree obtained by him 
agaitl^t X and settles it with a raiyat c. Subse- 
quently there is collcctorate partition : and the 
holding is allotted to B. B claims possession 
over the holding but A resists the claim. In view 
of A. I. R. l9^o I’at. 467,^ B is entitled to recover 
possession of the holding which has been allotted 
to his fate. If the restricted construction is 
adopted, B could treat C as his trespasser and 
eject him. But if the construction we adopt is 
correct, B could only treat c as his tenant and 
claim rent from him. 

[8] Our view that sub-lessee would be a 
“raiyat” under the whole body of landlords is 
supported by certain authorities. In 4 Pat. L. J. 
640' Koe and Coutts JJ. stated as follows : 

“We may assume, for the purpose of the case, that 
the plaiutifl’s story, as given in the plaint, is the 
correct story, that he is a cosharer proprietor and 
acquired these lands in the manner contemplated by 
S. 22, Ben. Ten. Act ; but lie has also let out the land 
in the manner contemplated by S. 22 (2), and, that 
being so, the person to whom he has let out the land 
becomes a raiyat upon the land, and as a raiyat, whe*' 
thor he has a right of occupancy or not, he cannot bo 
ejected except ufKin conditions prescribed in the Bengal 
Tenancy Act, none of which has been fulfilled.” 

Co] In 8 P. li. T. GO® Dawson Miller C. J. 
observed that a lessee from purchasing co- 
proprietor might acquire occupancy right after 
twelve years* ix>ssession. In that case x, a co- 
eharer proprietor, had purchased raiyati jote of 
certain tenants and remained in cultivating pos- 
session paying a proportionate part of the rent 
to the coshavers. In 1913 a partition case was 
instituted between all the co-proprietors and 
shortly after the filing of the partition case X 
sold his proprietary interest to Y who by mutual 
arrangement allowed x to hold the said raiyati 
jote land. In 1918 when the final partition took 
place, the land was treated os bakasht and 
allotted to the takhta of two other cosharers, A 
and B, who ejected X, whereupon X brought suits 
for rccoveLy of possession. The Court held that 
X was not bound by the treatment of the land 
in dispute as bakasht in the partition proceedings. 
It was further held that the arrangement between 
X and Y which allowed x to remain in posses- 
sion of the land had effect of creation of a sub- 


lease by T in favour of X, who became a tenant 
of the disputed land under S. 22 (2), Bihar Ten- 
ancy Act. The Court observed that X may 
acquire occupancy right after twelve years’ pos- 
session. 


iio] In an unreported case, S. A. 124 of 1945, 
Imam J. followed the decision in CPat.lSi' and 
lielcl that the sub-lessee was not a necessary 
party to the rent suit and the purchasing co- 
proprietor was liable for the rent of the land 
purchased by him from the original tenant. 
Das J. agreed but he based his decision on the 
ground tliat there was nothing to show that the 
settlement was bona fide or that the other co- 
sharers accepted the sub-lessee as tenant. 

[11] This review of authorities supports our 
opinion that on a proper construction of S. 22 (2) 
a j)erson who takes settlement from the purchas- 
ing cosharer becomes raiyat under the whole 
body of landlords ijrovidcd the settlement is 
made bona fide. 

[12] In tlie present case, however, we are 
faced with the difficulty that defendants 1 to 8 
had settled not the w'hole but only a portion of 
the holding they had purcha.sed. The matter is 
not free from doubt but I venture to think that 
S. 22 (2) applies only' if the purchasing co-pro- 
prietor sublets the entire land to a third ‘persoUf 
who will tlien be deemed to be a raiyat in res- 
pect of it. Tbe language of neither S. 22 (2) nor 
its illustration warrants the view that the pur- 
chasing proprietor could split tbe holding into 
fmetions and by separate sub-leases create smal- 
ler holdings. 

[13] In 23 rat. 291® Shearer J. had taken an 


apparently different view. In that case the 
plaintiffs first i)arty were owners of three 
gandas interest in touzi No. 1070. They acquired 
certain occupancy holdings either by purchase 
or exchange. They subsequently settled part of 
lands with tbe plaintiffs second imrty who 
claimed that they were settled raij'ats and so 
acquired right of occupancy as soon as they 
were let into possession of the lands in suit. 
Later, there was a partition between the co- 
proprietors and the land in suit was allotted not 
to the plaintiffs first party but to defendants 
first party who were proprietors of tonzi no. 
1103 . In the partition the land was stated as 
bakasht and after being put in possession of the 
new estate the defendants first party settled tbe 
land w’ith defendants second party. There was 
struggle for possession between plaintiffs second 
party on the one hand and the defendants ae«md 
party on the other. There was a proceedi^ 
under S. 145, Criminal P. C., and eventually 
plaintiffs second party relinquished pO®eaaion 
and undertook to file a civil suit. In tbs suit 
which was ultimately instituted the iilaintiff*- 
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second party claimed possession of the land. In 
decreeing their claim Shearer J. held that a 
settled raiyat to whom a co-sharer landlord 
•who had purchased occupancy holding, had sub- 
let the land, or any portion of the land com- 
prised in the holding, at once acquired right of 
occupancy in it. 

[14] In that case no specihc argument was 
presented •whether S. 22 (2) could apply only if a 
part of holding was sublet, and the construction 
of the section was not looked at from that as- 
pect. The case also may be distinguished on the 
ground that there had been a partition and 
rc-allotment of the land to a different tou/i. 
18 p. Jj. T. 700 ^® is an important case, the ratio 
decidendi of which supports the view I have 
taken. In that case facts were that a co-sharer 
mokarraridar had after purchasing occupancy 
holdings inducted tenants on the lands and 
realised higher rents than those which used to 
1)6 paid by occupancy tenants from whom pur- 
chases had been made. The other co-sharer 
landlord claimed her share of the higher rents 
so realised. But Fazl Ali J. (as he then was) and 
Davie J. held that on a projoer construction of 
S. 22 ( 2 ) of the Act the rent referred to was the 
rent of the original occupancy holding and not 
the rent payable in respect of the tenancies 
created afterwards by purchasing co-sharer for 
parts of the holdings. The learned Judges consi- 
dered that the plaintiff was not entitled to sue 
for or realise the higher rate of rent. 

Cl6l In the present case the lower Courts have 
•concurrently found that defendants 10 and 11 
proved that they had divided the produce with 
defendants 1 to 8 for the years in suit. The 
plaintiffs did not claim that defendants 10 and 11 
ought to pay the rent direct. But the appeal is 
instituted on behalf of defendants 1 and 3 , 
purchasing co.proprietora, who made the settle- 
ment. Having received their share of usufruct, 
defendants 1 to 3 cannot now be heard to say 
that defendants 10 and 11 should again pay rent 
to plaintiffs for the proportionate area in their 
lx>8session. If the ratio of 18 p. L. T. 700^° is cor- 
rect, the appellants have been rightly held in 
the present case to be liable to pay the entire 
oompensation to the plaintiffs. I would affirm 
the decree of the lower Court and dismiss thia 
Appeal -with costa. 

[ 16 ] Manobar Iiall J. — At one time I was 
inclined to propose that this appeal should be 
referred to the learned Chief Justice so that the 
difficult question may be decided by a larger 
Bench, but having regard to the facts of the pre- 
sent case, it is unnecessary to haras the parties 
any further. 

[17] The facts found are that defendants i to 
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8, the eight annas co-sharer landlords, purcliased 
the holding in execution of a rent decree against 
the original recorded tenant, and after purchase 
they settled 9.27 acres of that holding with de- 
fendants 10 to 11 and kept the remaining area 
in their own X'Os^cssion. The remaining eight 
annas co-sharer landlords instituted the suit 
giving rise to this appeal for recovery of their 
share of the produce for the years 13-10 and 1350 
Fosli in respect of 2G bighas and 18 dhurs of land 
which were purchased by defendants l to 8 as 
stated already. The co-sharer defendants pleaded 
that they were in possession only of 7.50 acres of 
land and the remaining 0.27 acres of land has 
been settled with defendants lo and ll and, 
therefore, the co-sharer defendants are not liable 
for the ))laintiff*s share of the produce of the 
entire land. Defendants 10 and 11 pleaded that 
they are not liable to imy any rent to the plain- 
tiffs as there is no relationship of landlord and 
tenants between them and the plaintiff, and for 
the yeai's in suit they alleged that they have ac- 
tually divided the hakmi share with defendants 
1 to 8. The Courts below have concurrently 
granted a money decree to the plaintiffs with 
respect to their share against the co-shai'er de- 
fendants. They have also hold that the defen- 
dants who have taken settlement from defendants 
1 to 8 are not liable to pay anything to the 
plaintiffs. 

[18] The real question in controversy before us 
was as to the applicability of S. 22 (2), Bihar 
-Tenancy Act. A large number of cases have been 
cited before us. Many of them have been re- 
viewed by my learned brother in the judgment 
which he has just delivered. In my opinion, the 
question is concluded by two Division Bench 
decisions of this Court. 

[19] Ross J. in delivering the judgment of the 
Division Bench in C pat. I3i^ observed at p. 138 : 

“Tbc question is not free from difficulty, but it is 
important to observe the exact language of S. 22 (2). It 
is not enacted that if the transferee sublets the land to 
a tb'rd person, such person shall be a tenure-holder or 
a raiyat, as the case may be in respect of the land, but 
that such person shall be deemed to be a tenure-holder 
or A raiyat; that is to say, the section itself recognises the 
relationship as artificial and, by implication suggests 
that, by making such a settlement, the transferee is 
not a landlord, but that the peculiar status conferred 
upon him by the section as held in 7 P. L. T. 870 gjiu 
continries notwithstanding the settlement. Nor is it ap- 
parent on principle why the interest of the transferee 
co-sharer should be affected merely by his making a 
settlement with a tenant. It has been held in many 
deoisions in this Court that he is entitled to hold the 
land which be has acquired, after partition, and I do 
notseehnwit can make any difference to this rightthat 
he has settled it with a person who is deemed to be a 
raiyat. The position Is certainly anomalous; but the 
anomaly !s the creation of S. 22 (2).** 

In view of the decision of the Full Bench in 
19 Pat. 893,® I am not prepared to hold that 
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these observations are correct ■svilh regard to the 
position after imrtition. But it is unnecessary to 
consider that, aspect because in the ijresent case 
there was no partition between the co-sharer 
landloi’fls. 

[ 20 ] 16 l at. proceeds upon the view that 
so long as there is no partition amongst the co- 
shaiers, the co sharer purchaser is liable to pay 
comi ensat.on to his co- sharers calculated at the 
rate of rent payable hy the tenant of the occu- 
pancy holding at the time of the purchase and 
not the rent payable in respect of the tenancy 
which has been created by the co-sharor purcha- 
ser. A number of cases have been considered in 
J:his judgment and it has been approved by the 
Full Bench in A. I. R. 1940 Pat. 407.^ 

[ 2 1] A contrary view appears to have been 
taken by Shearer J. in 23 Pat. 291,® but I am not 
hampered by that decision because in that case 
the learned Judges were considering the position 
of the tenant after the partition had taken place. 
Shearer J. considered the argument of Mr. S. N. 
Bose at p. 310 that the words “shall be deemed 
to be a raiyat” should be construed as “shall be 
deemed to be a raiyat vis-a-vis the co-proprietor, 
who has sub-let the land, but not vis-a-vis the 
remaining co-proprietors, ’’anddidnot accept the 
argument as sound. But it is to be observed 
that the learned Judge was considering the 
soundness of the argument in so far as the sub- 
lessee would become a trespasser as the result of 
a subsequent partition. 

[ 22 ] I propose to examine the matter on gene, 
ral principles. The relevant portion of 8. 22 ( 2 ) 
has already been quoted and enacts that if the 
transferee sublets the land to a third person, 
such third person shall be deemed to be a tenure- 
holder or a raiyat. Boss J. referred to this arti- 
ficial treatment of the sub-lessee as a raiyat in 
6 pat. 184* : 

VNow when a person is 'deemed to bo’ something, 
the only meaning p >38ible is that whereas he is not in 
reality that something the Act of Parliament requires 
him to be treated as if he were”; per Viscount Dnoedin 
in delivering the judgment of the Board in 4 I. T. C. 
31211 at p 314. 

We must, therefore, assume that the sub-lessee 
must be treated as if he were a raiyat. But 
raiyat under whom? 18 P. L. t. 700**’ clearly 
decides that notwithstanding the settlement by 
the co-sharer landlord with a new sub-le^e at a 
higher rent, the co-sharer landlords are entitled 
to claim from the other co sharers their share of 
the rent not at the rate at which the co- sharer 
had made the settlement bat under the old rate. 
This suggests to my mind that even though the 
sub-lessee is to be treated as a raiyat, the other 
CO .sharer landlords cannot look to him for pay- 
ment of rent and for an obvious reason. The pur- 


chasing co-sharer landlord still enjoys the land 
hut now by receiving vent from a person with 
whom they have settled it. Under the provisions 
of S. lie, Evidence Act, the sub-lessee is estop- 
ped from denying the title of his landlord, 
namely the person who has settled the land 
with him, and. tliercfore, he is bound to pay the 
entire rent so settled to the co-sharer landlord, 
who has settled the land with him and he can- 
not be heard to say that the pierson who settled 
the land with him is only a co-sharer and so en- 
titled to receive his share of the rent only. 

[23] In the present case the facts are even 
more complicated, namely that the co sharer 
landlord is in possession of a portion of the 
holding which he had purchased, and the sub- 
lessee is in possession of another portion, and 
further that the co-sharer landlord has been 
fully paid the share of the produce by the sub- 
lessee. The suit for compensation was, therefore, 
rightly decreed against the co-sharer landlords. 
The defendant sub-lessee was not a necessary 
party in this case This was the view expressed 
by Imam J. in second Appeal no. 124 of 1945, but 
in view- of the finding arrived at by Das J. who 
was a member of the Division Bench in that 
case, that the settlement of the land was not 
hona fide and the evidence did not disclose the 
circumstances in which the settlement was 
effected, this decision must be treated as a deci- 
sion of a single Judge who followed tbeobserva. 
tioDS of Boss J. in 6 pat. 184.* 

[24] 1 desire to make it clear that I am not 
considering the effect of a partition between the 
co-sharer landlords upon the rights of the sub- 
lessee of a part or ol a portion of the holding set- 
tied with him by the original co-sharer whose 
purchase took place after 1907. 

[25] Meredith J in 23 Fat. 291® has thought 
it fit to sound a note of dissent from the deci- 
sion of the Full Bench in a. i. r. 1940 Pat. 467 .* 
He appears to suggest that the Full Bench has 
not considered a large nj^ber of cases which 
are noticed by the learned Judge in bis judg- 
ment and this inclines him to doubt the correct- 
ness of the Foil Bench decision. With the 
utmost respect to the learned Judge, many of 
these cases were cited before us, but they were 
not noticed in the judgment because we were 
dealing with a situation before the year 1907. 

[ 26 ] In 3 p. L. T. 22 ® Das J., observed atp. 
that be did not desire to express any opiniexa on 
the question as to what the position would be 
under the Amending Act of 0 ^ 07 . Similarly the 
Full Bench judgment was careful not to ex- 
press any opinion as to the position after the 
Amending Act of 1907 and, therefore, it was un> 
necessary to notice many of the deeisionfl re- 
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ierred to by Meredith J. For these reasons, I 
^ree that this appeal must be dismissed with 
costs. 

D.B.B. Appeal dismissed, 

A. I. R. (38) 1948 Patna 207 ^C. N. 76.] 
AgarwaIjA Ag, C. j. AEi) Imam J. 
Sheocharan Mahton and others — Appel* 
lants V. Santchar Mahton and other's — Hes* 
pondents. 

A. F. A. 0. Ko. 74 of 3946. Dee=aea on 23*12 1946, 
from decision of Addl. Sub-Judgo, SistU Court, Patna, 
D/- 24*11-1945. 

(a) Arbitration Act (1940), S. 39 (2)— Scope— Suit 

referred to arbitration — Award made — Objection 
to, rejected and order passed in terms thereof — 
Appeal allowed declaring award invalid — Second 
appeal does not lie. [Para 3] 

Annotation : (’46-Man.) Arbitration Act. S. 39. N. 1. 

(b) Arbitration Act (1940), S. 33 — Question of 
validity of award can be decided on affidavits. 

It is permissible to a Court to decide tho \alidity or 
otherwise of an award on affidavits. The Court can also 
under the proviso to S. 33 take other evidence. 

[Para 4] 

Annotation : ('46 Man.) Arbitration Act, S. 33, N. !• 
Cases referred : — 

1. ('26) 12 A. I. R. 1925 All. 404 t 47 All. 743 : 88 1.0. 
76, Jagat Pande v Sarawan Pande. 

2 . (’16) 19 C. W. N. 948 : 2 A. I. R. 1915 Cal. 745 : 
28 1. O. 567, Saudamini Ohosb v. Oopal Chandra 
Ghosh. 

B, C Do and Bama Kant Verma — for Appellants. 
HI, Bakman and Bajkist.oro Prasad — 

for Respondents. 

Imam J* — This is an appeal by the defen- 
dants against the decision of the Sixth Additional 
Subordinate Judge of Patna. The plaintiffs had 
instituted a suit for declaration of title and 
recovery of possession. After filing of the written 
statement, by the defendants all the parties 
agreed that the dispute should be referred to 
arbitration. Accordingly eleven arbitrators were 
-appointed as agreed to by the parties in the suit. 
After some time the arbitiators submitted their 
award to the Court, but it appears that only 
eight of them had signed it According to the 
award the plaintitls’ suit would stand dismissed. 
Plaintiffs objected to the award on various 
grounds, the principal ground being that all the 
eleven arbitrators did not attend the arbitration 
proceedings, and, therefore, the award was 
invalid.. The Munsif, before whom the objections 
were raised, decided that the award was not 
invalid and pronounced judgment in terms of 
the award. Against this decision of the Munsif 
the plaintiffs apptealed, and the appeal was 
heard by the Sixth Additional Subordinate 
Judge, who came to the conclusion that the 
ffward was invalid, having regard to the fact that 
the proceedings in arbitration were conducted 
in the absence of all the eleven arbitrators tak- 


ing part in the same. He found as a fact that tlio 
case before him was nob one where all the aibi. 
trators had attended the i)roceedings, but thar, 
only some of them attended the proceedings and 
a majority of them had signed the award. 

[2J Mr. Rahman on *behalf of the respondents 
took a preliminary objection that no second 
appeal lay in view of the provisions of S. 39, 
Arbitration Act of 1940. Mr. Do, however, con. 
tended that the lower appellate Court had no 
jurisdiction to entertain the apixjal at all, and, 
in view of certain decisions ot this Court, a 
second appeal lay. He urged, however, that if no 
second api:eaj lay, the apxjeal may be treated as 
an application in revision. Ho further objected 
that it was illegal for the lower appellate Court 
to have found that all the arbitrators had nob 
attended the arbitration proceedings as there was 
no evidence of it except the affidavits. He also 
cited certain authorities of this Court to show 
that it was not necessary for all the arbitrators 
to have signed the award when it was clear that 
a majority decision was binding on the parties. 
In this case, out of eleven arbitrators eight bad 
signed the award, and their award was against 
the plaintiffs 

[3J In meeting the preliminary objection 
raised by Mr Rahman Mr. De argued that the 
decision of the Munsif refusing to set aside the 
award and pronouncing a judgment in accor- 
dance with it was a case where the order refusing 
to set aside the order had merged into decree, 
and. accordingly, no appeal lay. He referred to 

S. 17 of the Act which provides : 

’’Where the Court see.^ no cause to remit the award 
or any of the matters referred t'> arbitration for reeou- 
siderHt'on or to set as'de the award, the Court shall, 
after the time for making an application to set os'da 
the award ba-> exp red, or such application having been 
made, after refusing it, proceed to pr inounce judgment 
aco'rding to tho award, ‘and upon the judgment so pro- 
n<>uiiced a decreo shall follow, and no appeal shall lie 
from such decree except on the ground that it is in 
excess of, or not otherwise in accordance with, the 
award.” 

He pointed out that there was no separate order 
refusing it to set aside the award, but that the 
Munsif bad pronounced judgment in accordance 
with the award and, in the course of that judg- 
ment, had refused to accede to the objections of 
the plaintiffs and hod refused to set aside the 
award. Section 39 of the Act, however, provides 
that 

“an appeal shall lie from the following orders passed 
under the Act. and from ho others, to the Court antho- 
rized by law to bear appeals from original decrees of 
the Court passing the order.” 

It then enumerates a number of instances of 
orders appealable, and the relevant clause is 
cl. (vi) which speaks of an order setting aside or 
refusing to set aside an award. By sub-s. (2) of 
S. 39 it is provided that no sebond appeal shall 



20S Patna 


Sheo Narain V. Deolochan 


A. L B 


lie from an orclcr in ai^poal under this section. 
The question which has to he determined is 
whether, by pronouncing a judgment in accor* 
dance ■with the a'^'ard and rejecting the grounds 
for setting aside the av/ard, the action of the 
Munsif, in law, prevents the plaintiffs from 
urging that no second appeal lies as stated in 
P.- '. It seems to me that s. 39 is a specific pro- 
vision which provides for an appeal against 
certain orders of the Court, one of w'hich is an 
order refusing to set aside an award. The Act 
cannot be so interpreted as to destroy this si>GCi- 
lic provision for an appeal by the argument that 
a judgment having been pronounced in accor- 
dance with s. 17, no appeal lay. It seems to me 
that tlie scheme of the Act provided that an 
n pj'cal shall lie against the orders enumerated 
in S.30 and from none others on the one band, 
and that no appeal shall lie against a decree 
which is made in accordance w’ith an award. 
The reason for this distinction appears to me to 
1(6 indicated in s. 30 of the Act ■w'hich provides 
that an award shall not be set aside except on 
one or more of the following grounds: (a) that 
an arbitrator or umpire has misconducted him- 
self or the proceedings ; (b) that an award has 
been made after the issue of an order by the 
Court superseding the arbitration or after arbi- 
tration p:)roceeding9 have become invalid under 
S. 35; (c) that an award has been improperly 
procured or is otherwise invalid; that is to say, 
the . grounds on which an appeal is allowed 
against an order refusing to set aside an award 
are limited, and the merits of the litigation 
between the parties cannot b6 raised. In the 
present case els. (a) and (b) of S. 30 would not be 
applicable, and, under cl. (c) the only question 
that could be determined was as to whether the 
award was otherwise invalid, there being no 
question of it having been improperly procured. 
In my opinion, if all the arbitrators do not 
attend tho arbitration proceedings, the award 
given in tho proceedings would be invalid. The 
provisions of S. 17 merely state that, where a 
Court refuses to set aside the award, it shall 
pronounce judgment in accordance with it with 
a decree following, and no appeal shall lie 
against such a decree. There is, therefore, a 
clear distinction between an appeal against an 
order as mentioned in s. 89 and an appeal 
against a decree as mentioned in S. 17. The 
question of merger does not arise, in my opinion, 
and , for this proposition one may refer to the 
decision of the Allahabad High Court in A. l. R. 
1925 ALL. 404* and to the decision of the Cal- 

I cutta High Court in 19 C. w. n. 948.* I would 
accordingly, bold that the preliminary objeotion 
raised by Mr. Babman is a vEdid one, and that 
Ino second appeal lies to this Court. 


[4] It is unnecessary, therefore, to decide the 
other question raised by Mr. De that as the 
lower appellate Court had no jurisdiction to 
entertain an appeal, therefore a second app)eal 
was i^ermissible, as I have already held that an 
appeal against the order of the Munsif was 
permitted under S. 39. For the other submission 
made by ^Ir. He that the decision of the lower 
appellate Court was made on no evidence except 
affidavits, reference must be made to S. 33 of the 
Act which provides : 

“Any party to arbitration agreement or any person 
c1ain)ing under him desiring to challenge tbo existence 
or validity of an arbitration agreement or an award or 
to have the effect of cither determined shall apply to 
the Court and the Coart shall decide the quostion on 
affidavit-: 

Provided that where the Court deems it jast and 
expedient, it may set down the application for bearing 
on other evidence also and it may pass such orders 
for discovery and particulars as it may do in a suit.'* 

This contention of Mr. De, therefore, must be 
rejected as it is permissible to a Court to decide 
the validity or otherwise of an award on affida- 
vits. The Court can also, under the proviso, 
take other evidence. 

[5] In the circumstances, I am satisfied that 
no interference is called for against the order of 
the lower appellate Court, and the appeal must 
be dismissed w'itb costs. 

Agarwala Ag. C. J. — I agree. 

s.c. Appeal dismissed, 

A. I. R. (35) 1948 Patna 2m[C.N. 77,] 
Imam and Bennett JJ. 

Sheo Narain Sah and others — Decree- 
holders — Appellants • v . Mt. Deolochan Kuer 

and others — J udgmenUdehtors — Respondents, 

A. F. O. O. No. 320 of 1944, Decided on 27-11-1946, 
from order of Sub-Judge, Ist Court, Gbapra, D/- 11-7- 
1944. 

(a) Transfer of Property Act (1882), S. 82 — Right of 
contribution does not affect relations between mort- 
gagor and mortgagee as such — It'operates only as 
between co-mortgagors — It is not per se matter 
directly or constructively in issue in mortgage suit 
for sale. 

The right of contribution conferred by S. 82, T. P. 
Act, just as does any other right of contribution be- 
tween co-obligors, operates solely as between the oo- 
mortgagors and does not affect the relations between the 
mortgagors and the mortgagee as such. Thus the right 
of contribution arises only when one of the co-mort- 
gagors has been compelled to pay to the mortgagee 
more than his rateable share. The right of contribu- 
tion, per 50, therefore, is not a matter which is eitbCT 
directly or constructively in issue in a mortgage en^ 
for sale, since nntil after decree and sale no righ t oi 
contribution arises ; nor will it arise even after 
and eale, unless the mortgage is satisfied by less than 

the sale of the whole of the mortgaged propert.es. 

[para ej 

Annotation : (’45-Com.) T P. Act, S. 82, N. 2. 

(b) Civil P. C. (1908), S- 47 — Mortgage deci^ 

for sale Execution of Claim to automatic reduc- 

tion of mongage*debt or to right of set-off again** 
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tnongage«debt— Question does not relate to execu- 
tion. discharge or satisfaction oi decree and cannot 
he entertained. 

. Where n mortgagee has purchased a part of the 
mortgaged property and a mortgage decree for sale Las 
been passed, the claim of the Dioitgngor in execut on, 
to an automat o reducticn of the tuongage debt or to a 
right of set oS aga ust the mortgage debt cannot be 
entertained as it does not relate to the execution, dis- 
charge or satsfact'OD of the decree itself with n tbo 
meaning of S. 47, because the mortgage debt has 
merged in the decretal debt and it ennutt be said that 
the decretal debt bas been automatically reduced by 
something which took place prior to the date of the 
decree: 10 A. I. B 1923 Pat. 44 ; 30 A. I. R. 1943 
blad 637 ; :H3 A. 1 R 1946 Mad. 155 and 23 A I. B. 
1936 Cal 637. Rel. on [Para 6] 

Per Imayn J . — It is not open to an esecut'ng Court 
to go behind a 6nal decree or to que-^tion the riud ngs 
arrived at in the suit on wLicb the final decree is 
based. The right to contributi n can. if a cause has 
arisen for the same, be enforced in a regular su t. 

[1 nra 19] 

Annotation: (’44-Com.), C. P. C., S. 47, Notes 28, 29. 

(c) Civil P C. (1908), O. 34. R. 5 — Final decree 

-for sale^Mortgage-dcbt m- rges in decretal debt 

Neither right of total r or of partial redemption 
-conferred by S. 60. T. P. Act, survives linal decree 
for sale — Transfer of Property Act (1882), S. tO. 


The mortgagor’s r'ght of redemption is a statutory 
right governed by b. 60. T. H. Act. Paragraph 1 ol 
S. 60, T. P. Act okarly show^thai the right of part al 
redemption thereby recognized is a r’ght correspond- 
ing in all essent al respects to the right to redeem 
conferred upon the mortgagor by para. 1 thereof, 
This right is, however, a right to redeem mortgage 
money which is commonly referred Co as a mortgage- 
debt and upon the ordinary rules as to res Judicata, 
the mortgage debt merges in the decretal-de^ t. Heucc 
after the passing of the final mortgage decree for sale, 
neither the right of total redempt on n< r the right of 
partial redemption o nferred up m the mortgagor by 
S. 60, T. P. Act, survives the final decree for sale ; all 
that remains thereafter ie the difierent right of total 
redemption conferred by O. 84, B. 6, Civil P C. 

fParas 7, 8] 

Annotation : (’46-Com.), T. P. Act. S. 60 botes 4, 
41 ; (»44 Com.) O. P. C„ O. 34, B. 5, Notes 13. 20. 
Oases referred : 

1 . (’46) 83 A. I. R. 1946 Mad. 165 : I. L. R. 1946 Mad. 
720, Thirumala Venkata Shrinivasa Charyalu v, 
Srinivasa Venkatavaradaoharyulu. 

2. (’25) 6 P. L. T. 390 : 10 A. 1. R. 1923 Pat. 44 ; 71 
1. O. 26, Sarjn Lai v. Ba'jnatb. 

3. (*4B) 80 A. I. R 1943 Mad. 637 : 213 I. O. 382, 
Veerappa Cbettiar v. Cbandramouleswara 4yyar 

4. (’86) 23 A. I. B. 1936 Cal. 637 : 168 I. 0. 416, 
Aymamud Sarcar v. Ebaruddin Sarcar. 

-5. (.*42) 69 I. A. 98 ; 29 A. I. R. 1942 P. C. 50 : 

L L. R 1942 All 608 : 202 1. O. 265 : 1 L B. 1942 

Bamchand v. Prabhu Dayal 

-6. ( 86) 28 A. I. R. 1936 P. O. 63 ; 16 Pat. 210 : 63 

^ A 286 (P.O.), Kusom Eumari v. 

Debt Pronad. 

iov “ad- 5 26 

I. C* 607 f Thirukondft CUarajan v. Raogadwaini 

8. 08) 45 I. A. 130 : 6 A I B. 1918 P O. 84 : 40 All 
407 : 46 I. C. 798 (P.C.). Qet Ram v. Shadi Bam 
1’20) 47 I. A 71 : 7 A I. R 19*20 P. C. 79 : 42 All. 
8M ; 66 I. C, 969 (P. C)., Matmmol v. Mt. Dursa 
Konwar. ^ 

-10. (1808) 8 East. 251, Drake v. MitoheU. 

1948 P/27 & 28 


11. (•21) 48 I. A. 465 : 9 A. I. R. 1922 P C. 11 : 43 

All. 460 : 65 1. C. 151 (P.C.), Mt. Sukbi v. Gbulam 
Saida r 

12. r*28) 15 A. I. R 1928 Put 689 : 8 Pat 216 : 114 
I. C. 216, Jageswar Mandal v. Sridhar Lai. 

13. 09) 43 Rom. 834 : 6 A I. R. 1918 Rom. 1 • 49 

L C. 894 (F.R.), Ramji Bapuji v. Paudharinath 
Rawji. 

14. See (’34) 21 A. I. R 1934 P. C. 203 : 56 AU. 661 » 
61 I A. 362 : 151 I. C 37 (1* C.). 

1®- (’44) 31 A. 1 R 1944 Pat. 179 • 22 Pat. 637 : 214 
I C 99. Rameshwar Prasad v. Devendra Narayan. 

* 22 A. I. R 19.i5 I at. 385 ; 166 
1. C. 976, Haribar Prasad v. Gopal Saran. 

S. N. Datta and A. N. Mxt^a — for Appellants. 

S. N, Jianvrjt and J, C, 

— for BespondeBts, 

Bennett J — This is an appeal from the de- 
cision of the Subordinate ludge of the First Court, 
Chapra, refusing to allow execution to proceed 
upon an execution petition filed by the appellant. 

[2' On 12th September 1925, one l inkauri 
Singh mortgaged certain properties to the appel- 
lant to secure the repayment of a sum o£ 
Bs. 44,000 On loth July 1937, the appellant insti- 
tuted a suit against Tinkauri Singh’s widow and 
certain other defendants sued against as trans- 
ferees of the right of redemption in the mort- 
gaged properties, for the recovery of the mortgage 
monies plus interest to date and for an order for 
the sale of the mortgaged properties. On 22nd Sep- 
tember 1938, a preliminary decree for eale in the 
mortgage suit was passed ordering tbedefendanta 
to pay the sum of Rs. 101.396-14-0 with future 
interest at 6 percent, per annum into Court on oc 
before 3 1st March 1939. In January 1939. some 
fifteen villages comprised in the mortgaged proper- 
ties were sold to the appiellaut, who had obtain- 
ed leave to bid, in execution of a money decree 
obtained by the appellant against the owners of 
some of the mortgaged properties, and on l7tfa 
January 1939, the sale to the -appellant was con- 
firmed. The owners of the properties in question 
had been dismissed from the mortgage suit on 
the ground that they claimed a paramount title 
thereto into which claim the Court:did not con- 
aider it necessary to inquire In the proclama- 
tion for sale of the said villages the apx}ellant 
had notified that they were sold subject to the 
encumbrance of the said mortgage to himself On 
8th July 1939, a final decree in the mortgage suit 
was passed under which the mortgaged properties, 
including those purchased by the appellant in 
the execution of the above-mentioned money 
decree, were ordered to bo sold and the proceeds 
were ordered to be applied in payment of the 
monies decreed in. the preliminary decree. On 
1st July 1942, the appellant applied for execution 
of the said final decree and on llth July 1944^ 
the order now under appeal was passed refusing 
to allow execution to proceed upon the ground 
that the appellant was bound first to ascertain 
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the quota of the contribution which he was liable 
to make by reason of his above-mentioned pur- 
chase of some of the mortgaged properties under 
the provisions of Ss. CO and 82, T. P. Act, 1882, 
and to give a set off of that amount against the 
decretal debt in respect of which he was seeking 
execution. 

[3] Mr. S. X. Datta who argued the case for 
the apipellants contended, firstly, that the res- 
ix)ndent9’ right of contribution was a matter 
that might and ought to have been made a 
ground of defence in the suit for sale and was, 
therefore, res judicata, and secondly, that in 
any event the respondents* right of contribution 
was not per se a matter relating to the execution, 
discharge and satisfaction of the decree for sale 
within the meaning of S. 47, Criminal P. C., and 
could not, therefore, be raised in execution pro- 
ceedings. 

[4] Mr. Ij. K. Jlia, for the respondents, con- 
tended, firstly, that there was nothing on the record 
from which it could properly be inferred that the 
respondents could with the exercise of reasonable 
diligence have become aware, before the passing 
of the final decree in the mortgage suit, of the 
purchase by the mortgagee of the right of re- 
demption in the mortgaged proj^erties sold in 
Execution case no. 80 of 1937, or, therefore, of 
their right to claim contribution in the mortgage 
suit and that their right of contribution was not, 
therefore, barred by res judicata. 

[5] The right of contribution conferred by 
B. 82, T. P. Act, 1882, just as does any other 
right of contribution between co-obligors, operates 
solely as between the co-mortgagors and does 
not affect the relations between the mortgagors 
and the mortgagee as such. Thus the right of 
contribution arises only when one of the co. 
linortgagors has been compelled to pay to the 
mortgagee more than his rateable share. The 
right of contribution, per se therefore, is not a 
matter which is either directly or constructively 
in issue in a mortgage suit for sale, since until 
after decree and sale, no right of contribution 
'arises, nor will it arise even after decree and sale, 
[unless the mortgage is satisfied by less than the 
sale of the whole of the mortgaged properties. 
Mr. Xi. K. Jha, however, argued that a purchase 
by the mortgagee of a share in the right of re- 
demption operates pro tanto to discharge the 
mortgage-debt, that the amount of the mortgage- 
debt was directly in issue in the mortgage suit, 
that, therefore, the pro tanto discharge thereof 

a result of the purchase by the mortgagee was 
also constructively if not directly in issue in the 
mortgage suit, that in the absence of evidence 
that the respondents in question could by rea- 
sonable diligence have become aware of their 
right to olaim the pro tanto discharge of the 


mortgage-debt there was no res judicata of that 
claim, that where a mortgagee decree-holder for 
sale purchases part of the mortgage property, the 
decretal-debt is thereby 7 ) 7*0 tanto reduced, that 
in such a case tlie mortgagee cannot thereafter 
seek to enforce the execution of the decree for 
the full decretal amount but is bound to give 
credit for bis rateable share and that if it be 
proper in such circumstances to compel the 
mortgagee to give credit for bis rateable share, 
it was equally proper to do so in the circum- 
stances of this case. In my opinion, this argu- 
ment is fallacious in several respects. It is 
unnecessary for me to express any final opinion 
as to the proposition that the purchase hy the 
mortgagee of a share in the right of redemption 
operates ipso facto as a pro tanto discharge of 
the mortgage-debt. I would, however, remark 
that if any such principle exists, it is a little 
surprising that it should not have been expressly 
enunciated in so comprehensive an enactment ae 
is the Transfer of Property Act, 1882, and I am 
inclined respectfully to agree with the view of 
the position taken by Horwill J., with whom 
Bell J. concurred in A. i. r. 1946 Mad. 165^ at 
p. 156 where he observed that : 

“It is thus seen that the re-ison why a mortgagee 
who acquires the interest of a mortgagor cannot be 
given a decree for the full amount is that he has bim* 
self become owner of a part of the mortgaged property 
aud so bis share of the mortgage burden can bo set'oft' 
even in the mortgage suit against the claim on the 
mortgage. There is in such a case no fiction of a pro 
tanto discharge of the mortgage amount, except in a 
very loose sense of that expression.” 

But even so, the question of res judicata in 
relation to this right of set-off would still remain. 

[6] I am unable, however, to understand how 
in any event, this question can be gone into in 
execution proceedings. The executing Court must 
take the decree as it stands, its only power 
under S. 47, Civil P. C., is to decide questions 
relating to the execution, discharge or satisfac- 
tion of the decree and, whether the claim of the 
resjwndents in question is to an automatic re- 
duction of, the mortgage debt or to a right of 
set-ofi* against the mortgaga-debt, it is based upon 
an event which took place prior to the decree 
and can only now be adumbrated in contradic- 
tion of the decree. Such a question does not 
relate to the execution, discharge or satisfaction 
of the decree itself. A fortiori, if the claim is te 
an automatic reduction of the mortgage-debt, it 
cannot be entertained because the morfgag®' 
debt has merged in the decretal debt and it 
not be suggested that the decretal-debt has been 
automatically reduced by something which took 
place prior to the date of the decree. The ar^- 
ment by way of analc^y to the alleg^ jj^tion 
where a mortgagee decree- holder has himself 
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chased a share in the rig)it of redemption is, in 
my opinion, incorrect in law. In this respect, I 
am bound by the decision of the Division Bench 
of this Court in G p. li. T. 390 * In that cose, the 
mortgagee decree-holders had purchased some of 
the properties subject to the mortgage from the 
mortgagors and in the execution proceedings the 
mortgagor contended tliat the properties so pur- 
chased sliould be sold first. The learned Subordi- 
nate Judge acceded to this argument but, on 
appeal to this Court, his order was set aside. The 
grounds for the decision wore thus stated by 
Dos J. : 

“Numerous authorities wei-e cited on behalf of the 
parties before us. It is unnecessarT to discuss all those 
authorities; it is sufficient to say that though here and 
there a discordant note has been struck, still the balance 
of authorities is clearly in favour of the view that the 
decree-holder has the conduct of the sale and is en- 
titled to execute the decree against any of the mort- 
gaged piopevties he pleases and that, if any question of 
eqiiity arises between the decree-holder and the 
persons to whom the equity of redemption in the 
mortgaged properties or in any of them may 
have subsequently become vc.sted, that equity can 
only be enforced by an independent suit for 
contribution and not in proceedings for execu- 
tion. It is quite true that each p^rrcol of the mortgaged 
properties is liable rateabiy to its value and that the 
principle applies with equal ^orce where the mortgagee 
himself buys the equity of redemption in one or more 
of such parcels or releases any part of the security; but 
I do not think that an enquiry as to rateable distribu- 
tion of the mortgage-debt can be made in execution 

proceedings without serious complications As 

purchasers of some of the mortgaged properties, they 
must themselves contribute to the mortgage-debt, but 
the problem is not solved bv compelling the decree- 
holders to sell the properties which they have them- 
selves purchased. The course adopted by the learned 
Subordinate Judge has unduly favoured the respon- 
dents, and for that there is no warrant either in law or 
in equity. As I have said' before, the equities arising as 
a result of the transactions that have taken place since 
the mortgage was executed cannot without serious in- 
convenience be worked out in the e.xecution proceed- 
ings, and X must prefer the rule which gives the 
decree-holders complete dominion over the sale leaving 
the equities to be worked out in a properly constituted 
suit between the parties.” 

This decision has been followed and approved 
by Kuppiiswami Ayyar J. in a.I.r. 1943 Mad. 637 ^ 
and again quite recently by a Division Bench of 
the Madras High Court in A.I.R. 191G Mad. 165.^ 
In this latter case, after stating his reasons as 
already above cited for concludiDg that there 
was no automatic and pro tanto discharge of 
the mortgage-debt when the mortgagee pur- 
chases a share in the right of redemption, Hor- 
will J., continues as follows : 

“When we come -to consider the case with which wo 
have to deal in this appeal, namely, whore a decree 
has been passed, it is still more difficult to see how by 
the acquiring of the decree the decree can be said to 
have been automatically discharged in part, it seems 
to US that a decree can only be discharged either by a 
payment of the wbol&or part of the decree amount or 
by agreement between the parties." 


In A.I.R. 1930 Cal. 537,^ flitter J. aiii r roviowiiig 
the authorities, arrived at the same conclusion 
by a difterent proces.s of reasoning. This hr. • 
and main contention of the resj.ondents, thei-e- 
fore, fails. 

[7] Mr. Jj. K. .Tba next argued that by reaBon 
of the purcliaso by the appellant of a share ia 
the equity of redemption the respondents ac- 
quired a right of partial redemption, that this 
right of partial redemption survives under o. - i, 
R. 6 of Sell. 1 , Civil P. C., until confirmation of 
the sale in the present execution proceedings, 
that since O. 3i, u. 5 deals at once witli the right 
of redemption and the execution of the decree, it 
can hardly be suggested that this right of ri'- 
demption is not a matter relating to the execu- 
tion, discharge or satisfaction of the decree, that 
in order to enable tlio respondents to avail 
themselves of their right of partial redemption 
there must be an inquiry and apportionment 
which will necessarily result in the ascertain- 
ment of the appellant’s liability to contribute 
and that once that liability is ascertained it 
would be inequitable to construe S. 47, Civil 
P. C., so as to debar the respondents from set- 
ting-off the amount so ascertained against the 
decretal debt, the more particularly since the 
effect of S. GO, T. P. Act, 1882, where the mort- 
gagee acquires a share in the right of redemption 
is to translate the right of contribution into a 
right of partial redemption : C9 I. A. 98® at p. 108. 
The first answer to this contention is that the 
respondents in their petitions of objection to the 
execution petition have not asked for an inquiry 
or apportionment on any such grounds, Tlio 
second answer is that the fact, if it be a fact, 
that s. 47, Civil P. C., may be invoked to re- 
quire an inquiry and apportionment upon one 
ground is no reason to order an inquiry and 
apportionment upon some other ground if the 
latter ground is not within the scope of the 
section. Nevertheless, whether the above answers 
be good or bad, having regard to the fact that 
the execution petition was filed over four years 
ago and since the point has been raised and 
argued before us, I do not think it would be 
satisfactory to dispose of this appeal in one way 
merely to allow the respondents to take this 
point hereafter before the Subordinate Judge and 
come back here either as appellants from or res- 
pondents to an appeal from his decision thereon 
in another four years time. The first debatable 
issue in this contention seems to me to be 
whether the right of partial redemption of a co- 
mortgagor, a party to the suit, survives under 
O. 34, R, 5, Civil P. C., until confirmation of the 
sale made under a final decree for sale or 
whether the final decree for sale operates to 
extinguish the right of partial redemption. The 
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mortgagor's right of recJempbion is a statutory 
right governed by S. 60, T. P. Act, 1882. The 
wording of the 6nal paragraph of that section 
shows clearly that the right of partial redemp- 
tion thereby recognized is a right corresixjnding 
jin all essential resi ects to the right to redeem 
|COQferred upon the mortgagor by para. 1 there- 
of. But this right is expressly stated as a right 
to redeem the mortgage-money and the mort- 
gage money is referred to in s. 53 (a) of the Act 
as “the principal money and interest of which pay- 
ment is secured for the time being.” These monies 
are commonly referred to as the mortgage debt 
and there is no doubt whatever that, upon the 
ordinary rules as to res jtidicata, the mortgage- 
debt merges in the decretal debt, and that that 
is so under the provisions of o. 34. Civil P. G., 
is clear from the judgment of their Lordships 
of the Privy Council in A I. R. 1936 P. c 63.® 
That being so, the moment the 6nal decree is 
passed there is no longer any mortgage-debt or 
mortgage money which the mortgagor can pay 
or tender to the mortgagee. That this is so fol- 
lows conclusively from a consideration of the 
position as it would be if that were not so. In 
tb^t event the mortgagor who, under the form 
of decree which the Court is directed to pass by 
the terms of o. 34, R. 4 (1) and R. 5 (3), is en- 
titled to be paid thereunder, in addition to the 
mortgage money, the monies referred to in O. 34, 
B. 2 (l) (a) (li) and (iii), would find himself liable 
under s 60, T. P Act, 1882 , to be deprived of 
the full benefit of his decree and to lose his aeon- 
rity against payment only of the mortgage, 
money. The Legislature cannot be taken to have 
intended this result; nor. indeed, does this result 
flow from the application of the ordinary canons 
of construction to the statutory provisions in 
question. Order 84, B. 5 must be read together 
with 8. 60 , T. P. Act, if possible and, if it can- 
not, then O. 34, B. 5 the later statutory enact- 
ment, which takes effect as if enacted in the 
Civil Procedure Code itself, will prevail. Not 
only can these two provisions be read together, 
but when 8. 60 , T. P. Act, 1882 , is given what I 
understand as above-mentioned to be its ordi- 
nary meaning, it in no way conflicts with the 
provisions of o. 34. B. 6. It follows from these 
considerations that not only is the mortgage-debt 
merged in the. decretal debt, but also firstly, that 
as between the mortgagee and the mortgagors 
parties to the suit for sale, the mortgage secu- 
rity merges in the decree and is replaced by the 
security -of the order for sale which merger is 
also in accordance with the ordinary principles 
of res judtcata, the lower mortgage security 
which the mortgagee necessarily relies upon in 
his suit for sale merging in the higher security 
of the resulting decree; and secondly, that the 


right to redeem conferred by 8. 60. T. P. Act, 
1882, including the corresponding right of partial 
redemption thereby conferred, is extinguished 
by tbe final decree passed under O. 34, R. 6 (3) 
and that the mortgagor and so each co-mortga- 
gor, receives in exchange the right to redeem 
granted by o. 34, R. 5 (i) namely, right to re- 
deem tbe whole property by payment of 
tbe full decretal debt, the relationship between 
the parties as the use in O. 34, R. 5, Civil 
P. C., of the words ‘plaintiff’ and ‘defen- 
dant’ themselves also indicates being no longer 
that of mortgagor and mortgagee but that of 
judgment-debtor and judgment-creditor govern- 
ed by the decree and the terms of O. 84, R. 6, 
Civil P. C. There is nothing inequitable in the 
right of partial redemption being so extinguish- 
ed. since in the suit for sale each co-mortgagor 
could have cross-claimed for partial redemption. 
Having failed to do so in tbe suit, it would be 
both inequitable and unsatisfactory to allow him 
to do so in the execution proceedings. In A. l. B. 
1926 Mud. 816 ^ a Division Bench of the Madraa 
High Court arrived at tbe same conclusion; 
both tbe learned Judges relied upon the prin- 
ciples of res judicata to which I have adverted 
and Wallace J., analysed the effect of the repeal 
of the original ss. 86 to 93, T. P. Act, as fol- 
lows : 

“Buies 2 and 3 of O. 34. Civil P. O., correspond to tbe 
old Ss. 86 and 87. T. P. Act. Rules 4 and 6 to Ss. 88 
and 89 andrRr. 7 and 8 to Ss. 92 and 93; but the clausa 
under S. 89 relating to the extinguishment of the 
security and the right to redeem has d'eappeared. and 
does not appear in B. 5. though similar clauses are 
retained 'n Br. 3 and 8. I think however. It is cleas 
that it does not appear in R. 5 because it is not neces* 
eary. Under the old procedure tbe preliminary decree 
wh'ch allowed redemption remained the executable 
decree, and. therefore, the right to redeem was not 
extinguished automatically by the order absolute itself. 
So it was necessary to enact that on the passing of the 
order absolute it should disappear. Now tbe right to 
redeem embodied in the preliminary decree simply 
does not appear in the 3nai decree which is now iho 
executable decree. Therefore it disappears when the 
final decree Is passed just as before it disappeared when 
tbe order absolute was passed. What was previously 
effected by direct statutory provision is now effected by 
procedure.’* 

The learned author of Edn. 2 of Sir Pinahah 
Mulla’s commentary on tbe Transfer of Property 
Act, 1882 , in his note upon the scope of the 
phrase “decree of a Court” in para. 2 of 8. 60, 
T. P. Act, 1882. states that the phrase extends 
only to final decrees for foreclosure under eithec 
o. 34, B. 3 (2) or under O. 34, B. 8 (3), Civil 
P. O.. and not to a final decree for sale. The 
reasons advanced in the note in Bdn. 2 of tho 
commentary are as follows: 

d^cre^ for sale the repealed Se* 89 and 93 of the 
Act proTidcd that on making ol the order for sale 
the right of redemption was extingohthed* The deci* 
sloDS ol the Privy CounoU in 45 I* A* 180® and 47 L A« 
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71® were ^ased on the law as enacted in these sections. 
But all the Ck}urts held that a mortgagor could stop a 
sale under S. 291, Civil P. C., 18K2, and all the 0>urt3 
except Calcutta held that a mortgagor could have a sale 
set aside under S. 310 \ of the same Code. This seemed 
to imply that the r'ght of redemption continued even 
after order absolute for sale, and the Calcutta Bigh 
Court was constrained to construe S 89 as referring to 
the ext' notion of the right of redemption on the actual 
Bale and distribution of the sale proceeds. This was do'ng 
violence to theseot'on; but the section was bad law. for a 
decree for sale is but a judgment on the debt and though 
tbedebt merges in the judgment the collateral security of 
the moitgage does not merge: (1803) 3 East. 251.^'^ The 
provision for the extinction of the right of redemption 
was therefore omitted in Hr. o and 8 of O. 34. The 
Privy Council in 41 ^ 1. A. 465.^^ said that the effect of 
this omission was that the law remained the same as it 
was before the passing of the Transfer of Property Act. 
And before the Act a decree for sale had not the efiect 
of extingu'shing the right of redemption. The Allaha- 
bad High Court held that the effect of the repeal of 
S. 89 was that the right of redemption was not extin- 
guished by the decree for sale but by the sale. The 
Legislature has however made the law quite clear, for 
the Br. 6 and 8 as amended by Act 21 [XXI] of 1929 
expressly state that the mortgager's right of redemption 
subsists till the condrmation of the sale held in exi ca- 
tion of the decree for sale on a mortgage. A Bench of 
the Calcutta High Court seemed to accept this; but 
another Bench took the oppos to view on the ground 
that the amending Act 21 [XXI] of 1929 was not re- 
trospective. After the section of the Transfer of 
Property Act was transferred to the Code of Civil 
Procedure, 19(>8, the High Court of Calcutta has held 
that a mortgagor can have a sale set aside under O. 21, 
B. 69, corresponding to S. 310A, Civil P. C., 1882.” 

[8] In my respectful opinion, the learned 
author has lost sight of the fact that 'we are not 
dealing vyith an equity of redemption but with two 
separate and statutory rights of redemption con- 
ferred by the Transfer of Property Act, 18-2, the 
one under s. 60 upon the mortgagor or mortgagors 
and tlie other under S. 91 upon persons besides 
the mortgagor. There was no principle of law or 
iustice which required that upon the extinction 
of the right of redemption conferred by S. 60 the 
other right of redemption conferred by s. 91 
should also be extinguished, but this unfortunate 
and probably unintended result flowed from 
the now repealed provision in 8 . 89, T. P. Act, 
1862, under which the mortgage security was 
extinguished by a final decree for sale. It was 
for this reason that the old S. 89, T. P. Act, 
1882, operated inequitably. I respectfully dis- 
agree with the proposition that a decree for sale 
is but a judgment on the debt. A debt in itself 
provides no ground upon which to claim a sale 
of immovable property, that claim is based on 
the mortgage security and when the claim based 
thereon is decreed the mortgage security neces- 
sarily merges in the decree vis-a-vis the defen- 
dant in the suit. The case in (1803) 3 East. 261 ,^^ 
is no authority for the proposition that a decree 
for sale is but a judgment on the debt. All that 
case decided is that where a security for a debt 


is given, the security does not merge in a judg- 
ment for the debt given in an action based 
solely on the debt. Even if. before the Transfer 
of Property Act, 1882. the mortgagor’s right of 
redemption, as distinct from the right of redemp- 
tion possessed by persons other than the mort- 
gagor continued even after an order absolute 
for sale, there is no inference that the replace- 
ment of S. 89, T. P. Act, 1882. by O. 3i. R. 6, has 
thrown the law back to what it was before the 
passing of the Transfer of Property Act; that 
question depends entirely upon the proper 
construction to bo put upon O. 3i, R. 5, which 
now governs the position; it is only if o. 34, 

R. 6 is itself consistent with an intention to 
revert to the earlier law that such a result 
would follow and I have already given my 
reasons for thinking that the wording of O. 34, 
H. 5 is inconsistent with such a result so far as 
concerns the mortgagor’s right to redeem under 

S. 60, T. P Act. 1882. The decision of their 
Lordships of the Privy Council in i8 l A. 465,“ 
is not, in my respectful opinion, an authority to 
the contrary, since it relates only to the effect of 
a final decree for sale upon the right of redemp- 
tion granted by s. 91, T. P. Act, 1882, to pers^s, 
other than the mortgagor, who are not ma.de 
parties to the suit for eale. Upon the ordinary 
principles of law, the rights of such persons 
should not be affected by a decree to which they 
were not parties, but that was the unfoi-tunatc and 
unfair result which flowed from ti e provision in 
the now repealed S. 89, T. P. Act, 1882, that 
upon the passing of a final decree for sa'e the 
security was extinguished. The omission of that 
provision from o. 34, R. -5, Civil P. C., now 
avoids that result and there being nothing in 
S. 91, T, P. Act, which compels or even indicates 
such a result, the efi'ect of the replacement of 

S. 89, T. P. Act, 1882, by O. 84, R. 5 SO far as 
persons who are entitled to redeem under 9. 91, 

T. P Act, and who are not made parties to the 
suit for sale, is to place them in the same 
position as they were before the Transfer of 
Property Act, 1882. It seems to me, therefore, 
that o. 84, Civil P. C., and Ss. 60 and 91, T. P. 
Act, 1882. now form a consistent scries of pro- 
visions whose 8>mmotry will in any way be 
interfered with by holding that upon the appli- 
cation of the ordinaiy rules of res judicata and 
upon the plain and ordinary meaning of O 84, 
R. 6, Civil P. 0., and S. CO, T. P. Act, the words 
in 8 60, T. P. Act, 1882 , provided that the right 
has not been "extinguished by decree of a Court" 
include an extinguishment of the mortgagor’s 
rights of total and partial redemption by the 
merger of those rights in the final decree for 
sale and in the separate and different right of 
total redemption granted by o. 34, R. 5, Civil 
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P. C. It; follows that, the respondents’ contention 
based upon the continuance of the right of 
partial redemption after final decree for sale 
entirely fails. Neither the right of total redemp- 
tion nor the right of partial redemption con- 
ferred upon the mortgagor by s. 60, T. P. Act, 
1382, survives the final decree for sale; all that 
remains thereafter is the different right of total 
redemption conferred by O. 34, R. 5, Civil P. C. 

[9] I have already explained my reasons for 
thinking that the judgment of their Lordshii^s of 
the Privy Council in 43 I. A. 465^^ is not incon- 
sistent with the conclusions which I have 
reached. For the same reasons, I do not think 
that the other case relied upon in this connection 
by Mr. Jl;. K. Jha as being inconsistent with the 
views of the learned Judges of the ^ladras High 
Court in A. i. R. 192C Mad. 81G’ above referred 
to, namely A. i. r. 1928 l»at. 589^* which also 
relates to the rights of redemption of a puisne 
mortgagee not a party to the suit for sale, is of 
any assistance to the respondents. Similarly, I 
do not think that either the decision of the 
Ilombay High Court in 43 Dom. 834'® which 
deals with the right of redemption under O. 34, 
Rr.*7 and 8, Civil P. G., or of their Lordships of 
the Privy Council in Raghunath Singh v. Hans- 
raj Kunwar^* which dealt with the right of 
redemption under the old B. 92, T. P. Act, 1882 , 
which is now replaced by O. 34, R. 7, Civil P. C., 
assist the respondents. Mr. L. K. Jha also 
referred us to A. I. R. 1944 Pat. 179*® and 14 Pat. 
4S8,'® but those coses merely establish that the 
right of contribution survives the preliminary de- 
cree and that matters occurring after the preli- 
minary decree and before the final decree and 
affecting'the amount due thereunder are properly 
taken into account in the final decree. 

ClOj No doubt, it might bo argued that on the 
facts of this parttcular case, there had been no 
merger of the mortgagors’ rights of partial redem- 
tion, because prior to the date of the final decree 
they were not and could not with the exercise 
of reasonable diligence have become aware that 
this right had arisen. In my opinion, so long 
as the final decree stands, it is not open to the 
respondents to contend that the merger has not 
taken place. Their remedy, if any, is to attack 
the decree itself, but that they cannot do in 
execution proceedings. Even if that were not 
so, it seems to he most undesirable that ques- 
tions of this nature involving a complicated in- 
quiry into questions of fact should be allowed 
to be raised in execution proceedings and the 
undesirability is greatly emphasised in the parti- 
cular circumstances of this case where the ques- 
tion of the paramount title to the properties pur- 
chased- by the mortgagee will necessarily be in 
issue. • - 


[111 In regard to the cross- objection taken by 
the respondent based on the fact that in the 
execution petition the decree-holders have men- 
tioned certain villages which have two Thana 
numl^ers, whereas the mortgage decree contains 
no mention of any Thana number and only 
names of certain villages with certain Tanzi 
numbers, and to the effect, therefore, that 
the decree- holders are entitled to proceed only 
against one Thana 'number, I did not under- 
stand Mr. L. K. Jha to press this objection 
and, in any event, I agree with the learned 
Subordinate Judge in overruling the objection. 
It does not seem to me that the alleged discre- 
pancy between the execution petition and the 
mortgage decree raises any doubt as to the actual 
properties included in the decree, and the discre- 
pancy, therefore, appears to me to be one of extra 
but not absolutely necessary description. 

[12] For these reasons I would allow- the ap- 
l^eal and dismiss the cross-objection and direct 
that the case be remanded to the learned Subor- 
dinate Judge with a direction to proceed with 
the execution in duo course of law. 

[13] The respondents will pay the appellants* 
costs both of the appeal and of the cross-objec- 
tion. 

[ 14 ] Imam J. — The decision of this Court 
in 6 P. L. T. 390® referred to by my learned 
brother is binding upon us. If the circumstances 
appearing in this appeal had warranted a conclu- 
sion to the contrary, the only course open would 
have been to refer the cose to a larger Bench. 

[ 15 ] The deceased Tinkauri Singh had executed 
a mortgage bond dated l2th September 1925, in 
favour of tbe appellants for Rs- 44,000. The re^ 
pondent is the widow of Tinkauri Singh. This 
bond shall hereafter he referred to as the mort- 
gage bond in question. The appellants obtained 
a preliminary decree on the mortgage bond in 
question in conformity with O. 34, R. 4, Civil 
P. C. This preliminary decree was passed on 
22nd September 1938, and a final decree was 
passed on 8th July 1939. It is this final decree 
which the appellants seek to execute. 

[16] It is necessary to state ^me farther facta 
as would appear from the judgment of the 
Subordinate Judge in Mortgage Suit No. 33 of 
1937, as a result of which the aforesai^ prelimi- 
nary and final decrees were passed. One Krishna 
Bahadur Singh was the owner of the Amnanr 
estate, and on his death there was a scramble 
for possession of his estate by Tinkauri Singh 
and one Tejpertap Singh. This dispute resulted 
in Title Suit no. 92 of 1928. There was a com- 
promise between these rival claimants whereby 
it was recognised that 8 annas share in the said 
estate belonged to Tej^rtap Singh and the other 
8 annas to Tinkauri Singh. 
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[17] The appellants obtained a decree in a 
money suit against Tejpertap and his heirs, and 
in execution of the said decree purchased at the 
•court sale on 29th April 1938, certain properties 
belonging to them. The sale was confirmed on 
17th January 1939, Some of the properties pur- 
<diased at the sale are mentioned in the mortgage 
bond in question and the appellants had it stated 
in the sale proclamation that these properties 
were subject to the encumbrance arising out of 
the mortgage bond in question. 

[18l The appellants made Tejpertap’s heirs 
defendants 2 to 5 in the Mortgage Suit No. 33 of 
1937 on the ground that they were subsequent 
transferees of Tinkauri Singh. These defendants 
contended that they were unnecessary parties to 
the suit and that therecould be no mortgage- decree 
against them as the properties which Tinkauri 
Singh purported to mortgage by the mortgage 
bond in question belonged to them, and that 
they were not subsequent transferees. It was 
conceded before the Subordinate Judge that the 
mortgage bond in question was not confined to 
•the properties in which Tinkauri Singh got a 
-share under the compromise but, extended also 
to properties wholly allotted to the heirs of Tej- 
I>ertap. In the mortgage suit, however, it was 
not shown to the Subordinate Judge what were 
the properties allotted to the heii*3 of Tejpertap. 
In the circumstances, he held that it would be 
better to leave the question open in the suit as 
involving a question of paramount title as be- 
tween the respondent Deolachan Kuer, defen- 
dant 1, and the heirs of Tejpertap, defendants 2 
‘ to 5. He then held as follows : 

And theso defendants 2 to 5 not being trans- 
ferees from Tinkauri Singb but claiming independently 
of him and adversely to him must bo held to havo set 
np a titio paramount to that . of tbo mortgagor and 
-would not accordingly appear to be necessary parties 
to the suit.’* 

He accordingly dismissed the mortgage suit filed 
by the appellants as against the heirs of Tej- 
pertap but decreed the suit as against Deolachan 
Kuer, and the aforesaid preliminary decree and 
the final decree followed in consequence of 
his decision. 

[19] The argument on behalf of the respon- 
dent is to the effect that the appellants had 
purchased the equity of redemption when they 
sold the properties of Tejpertap Singh having 
notified that the sale was subject to their 
encumbrance on the mortgage bond in question. 
Tliis argument assumes that Tejpertap Singh 
was a subsequent transferee, and that Tinkauri 
Singh had the right to mortgage all the pro- 
perties mentioned in the mortgage bond in ques- 
tion. To accede to the submissions made on 
behalf of the respondent, which have been set 
out in the judgment of my learned brother, it 
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w'onld be necessary to hold that an executing 
Court can go behind the final decree in tlio 
Mortgage Siiit no. 33 of 1937 as well as the find- 
ings of the Subordinate Judge in that suit to the 
effect that Tejpertap’s heirs were not transferees 
of Tinkauri Singh, and that they must be hold 
to have set up a paramount title to that of 
Tinkauri Singh. I am clearly of the opinion 
that it is not open to an executing Court to go 
behind a final decree or to question the findings 
arrived at in the suit on which the final decree 
is based. Such a matter does not relate to the 
execution, discharge or satisfaction of the decree. 
The right of contribution can, if a cause has 
arisen for the same, be enforced in a regular 
suit and it would be unfortunate indeed to hold- 
that a complicated question such as the right of 
Tinkauri Singh to mortgage all the properties 
mentioned in the mortgage bond in question 
should be allowed to be raised in execution pro- 
ceedings particularly in view of the findings of 
the Subordinate Judge which have already been 
stated. 

[20) For these additional reasons I agree with 
the view taken by my learned brother and 
direct that the appeal must be allowed with 
costs, and the case remanded to the learned 
Subordinate Judge to proceed with the execution 
in duo 0001*30 of law. 

[21] The cross-objection by the respondents I 
would dismiss as, in niy opinion, it is without 
merit. I agree with the view taken by the learned 
Subordinate Judge. 

S-C. Appeal allowed. 
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Ramsewak Sindh — Plaintiff — Appellant 
V. Ramaprasad Sin(/h and others — Defendants 

— Respondents. 

A. F. O. O. No. 401 of 1943, Decided on 20-12-1945, 
from order of Addl. Sub-Judge, Gaya, D/- 10-7-1943. 

(a) Hindu law — Partition — Separation in estate 
—How effected — Filing of plaint, effects separa> 
tion. 

lu Hindu law it is not necessary that there should be 
a formal documeut executed by the parties concerned 
iu order to effect a separation in estate. It is only neces- 
sary that one of the coparceners should clearly and 
unequivocally intimate to the other coparceners hia 
desire to sever himself from the others nnd the consent 
of the other coparccnei-s is wholly iminuterial. The 
filing of a plaint unless subsequently withdrawn or of 
a written statement or giving of a notice to other co- 
parceners by a coi>aTcencr that he desires to bo sepa- 
rate from the rest of them is enough to effect separation 
in estate: 3 A.I.R, 1916 P. C. 104, Itel. on ; 2 I. T. O. 
381 (Mad.), Ref. [Para 3aJ 

(b) Hindu law — Joint family — Father — Powers of 

— Son’s liability for act of father tin capacity of 
manager — Father referring partition to arbitration 
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— Award, if otherwise valid, is binding on sons not 
parties to it« 

It is competent to tbe father of a joint Hindu family 
In hiB cap.ic ty of the manag'ng member of the family 
to refer to arbitrati' n. the partition of the joint family 
pr perty nnd the award made on such a reference if in 
other respects valid, is binding on the sons : 16 A*!!. 
231, Foil ; 8 A. I. 11. 1921 Lab. 34, 14 A. I. B- 1927 
Hob. 362. 27 A.I.R. 1940 Lab. 73 and i A. 1. R 1914 
P. C. 136, B^l. on ; 5 A. I E. 1918 Pat. 132, Disting. 

[Para 4] 

(c) Arbitration Act (1940), S. 30— Award — Vali- 
dity — Proof — Dccuments not incorporated in award 
cannot be looked into to see whether award was 
vitiated. 

An award in order to be vitiated must be illegal on 
tbe face of it. Rut it cannot be sought to be made so to 
appear by reference to documents which are not incor- 
poraUd either directly or indirectly into the award : 10 
# A. I. R. 1923 P. C. 66, Bel. on. [Para 7J 

Cases referred : — 

1 . (’16) 43 I. A 151 : 43 Cal. 1031 : 3 A. I. E. 1916 
P. C. J04 : 12 N. L. R. 113 : 37 I. C. 321 (P.C.), Girja 
Bai V. t^adashiv Dhundiraj. 

2. (’27) 2 I. T. C. 381 (Mad.), Kanuapa Chettiar v. 
Commr.* of Tncome-tax, Madras. 

3. (’f*4) 16 All. 281, Jogan Nath v. Maunu Lai. 

4 . (’21) 2 Lah. 114 : 8 A. I. R. 1921 Lab. 34 : 61 I. C. 
628. Dwarka Das v. Krishan Eisbore. 

5. (’27) 8 Lah. 693 : 14 A. I. R. 1927 Lah. 362 : 104 
I. C. 202, Ouran Ditta v. Pokhar Ram. 

6. (’40) 1. L. U. tl940) 21 Lah. 599 27 A. I. R. 1940 

liaL. 73 I 188 I C. 493, Kaushi Bom v. Harnam Das* 

1 . ri4) 36 AIL 383 : 1 A. L R 1914 K C. 136 : 41 
I* A* 21 6 I 24 I. C. 504 (P*C.), Sheo Sbaukat Bam v* 
Jadoo Eiinwar. 

8. (18) 48 l.C. 953:5 A. I. R. 1918 Pat. 182, Chbotey 
Lai V. Mt. Madho Bibi. 

9. (’23) 60 I. A. 324 : 10 A. I. R. 1923 P. C. 66 : 47 
Bom. 678 : 73 I. O. 436 (P.C.), Champsey Bbara * 
Co. V. Jivraj Balloo Spinning A Weaving Co. Ltd. 

DaXnarayan, Sinha and Shambhu Prasad Stngh — 
for Appellant. 

Mahaln> Prasad, Sarjoo Prasad and S. N. Sinha 
— .f *r Respondents. 

Sinha J. — Ihis appeal is directed against tbe 
order of the learned Additional Subordinate 
Judge I f Gaya in a proceeding for filing an 
award, and making it a decree of tbe Court. The 
plain iff, who is tbe appellant in this Court, filed 
the plaint on tbe allegations that be and tbe sole 
defendant (as the suit was constituted on the 
original plaint) were at one time members of a 
joint Hindu family; that there were differences 
between tbe brothers on the question of liquida- 
tion of debts and other matters relating to the 
joint family properties, which necessitated refer- 
ence of their disputes to the arbitration of three 
persons, Babu Nand Kumar Singh, Babu Ram 
Pukar Singh and Babu Jirjodhan Prasad Singh, 
tbe first two of whom happened to be relatives 
of either both the parties or one of them; that in 
pnmuance of the decision of the parties to have 
their differences settled by the aforesaid x>ersons 
they entered into a registered agreement called 
the panohnama (bx I'l) on 6.6*1940 — the appellant 
was the second party and the defendant was the 


first party in that deed, which was executed in 
favour of tbe three pers .ns aforesaid ; that the 
parties had separated m estate before the execu- 
tion of tbe deed a<^oresaid though there had been 
no division of their properties by metes and 
bounds ; that tbe plaintiff, soon after the separa- 
tion, bad been functioning as the karta of his 
branch of the family, and similarly the defen- 
dant as the karta of his branch of the family ; 
that the arbitrators aforesaid, after considering 
the case of the parties, and the documents and 
evidence adduced before them, gave their award 
and divided the common properties into two 
parts for the two branches of the family ; that 
those debts, which remained outstanding against 
tbe family, after the application of Rs 20,000 
raised by execution of the sale deed dated 
13-9-1940, in respect of village Ratanpura, were 
divided between the two branches of the family 
by tbe arbitrators ; that as tbe arbitrators put 
off the registration of the award given by 
them in spite of the repeated demands of the 
plaintiff, he had to apply for compulsory regis- 
tration of tbe award, and the proceeding was 
pending before tbe Sub-Registrar of Aurangabad. 
As the defendant was not prepared to abide by 
tbe award of tbe arbitrators, tbe plaintiff bad to 
file tbe application in order that the award might 
be made a decree of tbe Court. The suit was 
filed on 27-10-1941, though the award was signed 
by two of the arbitrators namely, Bam Pukac 
Singh and Jirjodhan Singh on 29«3.1941| and by 
the remaining arbitrator Kand Kumar Sin^ 
on 4-4-1941. 

[ 2 ] Defendant 1 filed a written statement 
contending that it was not a fact that he was 
for some time separate from tbe plaintiff : that 
he was never the karta of his branch of the 
family; that the parties still continued to be 
members of the joint Mitakshara Hindu family ; 
that be executed the Panchnama (Ex. 1) in the 
hope thnt the arbitrators would effect a fair and 
equitable partition of the joint family estates; 
that the arbitrators acted most perfunctorily, 
and without any proper material ; that Babu 
Rama Pukar Singh, who is related to the plain- 
tiff, brought the other two punchas into his 
collusion, and made tbe most inequitable parti- 
tion as a result of which tbe defendant’s portion 
of the properties would yield an income much 
less than his half share in the family property; 
that the arbitrators did not divide all the pro- 
perties which were joint between the parties Ho 
also contended that he had adult sons who were 
necessary parties to the suit. It appears that the 
two sons of the sole defendant were added as 
defendants 2 and 3 on their own apidioation, and 
not at the instance of the idnintiff. They filed 
a separate written statement on 17-3-1948, sup- 
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porting their father's case that there was no 
separation between the plaintiff's and the defen- 
dant’s branches of the family. They also alleged 
that defendant 1 had grown old not being less 
than 70 years of age. and therefore uDable to 
look after the zamindari affaiis, and that he 
■was a man of very obliging disposition ; that the 
defendants, who were adults being aged 37 and 
30 respectively, were looking after the kashtkari 
and zamindari business along with the plaintiff 
and his sons who also are adult ; that the plain- 
tiff never informed these defendants about the 
proposal of having the properties divided by the 
arbitrators, and that as a matter of fact the 
plaintiff dishonestly prevailed upon defendant 1 
to have the former's relations and creatures as 
punches; that these defendants had no knowledge 
about the proposed arbitration, and that they 
would not have consented to the appointment of 
these punches who were actually selected as 
arbitrators ; that defendant 1 had no authority 
in law to agree to the appointment of certain 
arbitrators to divide the ancestral properties 
without their consent ; that on that account the 
division of the properties made by the arbitra- 
tors was not binding on them; that the punches 
aforesaid never took the trouble of ascertaining 
all the family proi)erties moveable and immov- 
able, and that they never held any sittings, and 
on that account also their award was vitiated ; 
that the. punches have not divided certain move- 
ables which they had been called upon to do ; 
that no allotment paper had ever been furnished 
to defendant 1 ; that the award was one-sided, 
and the allotment made by them was so in- 
equitable and unjust that the income of the 
properties allotted to the plaintiff is much in 
excess of that of the proi^crties allotted to the 
defendant, and finally, that the arbitrators were 
guilty of misconduct inasmuch as their proceed- 
ings were wholly iri*egular, and they were negli- 
gent in the discharge of their duties. They also 
averred that defendant 1 had not executed the 
reference to arbitration (the pancbnama) as 
karta of his branch of the family. It may be 
noted at this stage that in none of the two 
written statements fled ono by defendant 1 and 
the other by defendants 2 and 8 was it stated 
specifically that the plaintiff was the karta of 
the family, nor has it been denied specifically 
that before the separation between the two 
branches of the family os alleged by the plain- 
tiff defendant 1 was the karta of the family being 
the eldest member. 

' [ 2 a] Hence the two principal questions to be 
determined in this appeal are: (1) was the reference 
to arbitration invalid on account of the fact that 
the sons of defendant 1 did not join in the agree- 
ment appointing the arbitrators and (2) whether 


the award is had either on account of the mis- 
conduct of the arbitrators or because it is illegal 
on the face of it. 

[3] Oq the first question, the reference to arbi- 
tration by the two brothers, plaintiff and defen- 
dant 1 would he valid and binding on the two 
branches of the family only if they acted in their 
capacity of leading memlers of their resijeciive 
families. Hence, it must first be determined whe- 
ther the joint family of the two brothers bad at 
any time before the reference been separated into 
two branches as alleged by the plaintiff. The 
learned Additional bubordinate Judge appears to- 
have taken the view that there was no such sepa- 
ration. In my opinion, this part of the judgment 
of the learned Additional Subordinate Judge is 
vitiated by a confusion between the two distinct 
ideas, namely, separation in estate and actual 
l^artition by metes and bounds. In his discussion 
of this question, the learned Additional Subordi- 
nate Judge has omitted to consider that there 
may not have been a division by motes and 
bounds, and still the two branches of the family 
may be said to have separated in estate. The 
learned Additional Subordinate Judge has criti- 
cised the oral evidence adduced on behalf of the 
plaintiff in support of bis allegations that the 
tw'o branches had separated. It is not always an 
easy matter to determine the exact point of time 
when members of a joint family can be said to 
have become separate in state unless this is done 
in pursuance of a formally drawn up document. 
In this case there is no such document but the 
facts and circumstances brought out in the docu- 
mentary evidence adduced by the parties, in my 
opinion, clearly point to the conclusion that the 
two brothers had become separate in state with 
the result that the plaintiff became the head of his 
family and defendant 1 of his own, FromExs. B 
and B1 it would appear that the plaintiff gave 
evidence in Court in June, and July 1939, in two 
suits, in ■which be w’as one of the defendants, for 
realising money debts incurred by the defen- 
dant 1 and some by the plaintiff himself. The 
suits bad been instituted for realisation of debts 
incurred by defendant 1 as the karta of the 
family before 1988. As the suits had been insti- 
tuted in that year the debts might have been 
incurred, though it is not clear from the evidence, 
before 1312, Fs. corresponding roughly to 1985, 
inasmuch as the plaintiff in this case who was 
ono of the defendants in those coses pleaded 
separation since 1342 FS. apparently with the 
view to avoiding liability for debts incurred by 
his brother, defendant 1 . 

[Sa] In those cases as it appears from the 
judgments Exs. Fand Fl.the Court held that the 
brothers were not separate. This decision appears 
to have been based on the ground that oven 
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after 1342 Fs. they had been executing ijara and 
other deeds for payments of debts jointly. The 
judgments aforesaid can be said to have decided 
that the then defendant’s case of separation in 
1342 Fs had not been established. In those cases 
the Courts were not concerned with deciding the 
status of the family after the date of the debts, 
which were the subject matter of these suits. It 
must be noted that the plaintiff, as one of the 
defendants in these ca^s, bad tiled the written 
statement in Court alleging separation from the 
defendant, his brother. Now, what is the effect 
of the written statement tiled in 1938 or 1939 (the 
exact date nob being known)? In my opinion, 
from the date of the tiling of the written state- 
ment the two brothers must be deemed to bo 
separate in estate, if indeed they were not 
separate from before that date. In Hindu law 
it is not necessary that there should be a formal 
document executed by the i)artie 3 concerned in 
order to effect a separation in estate. The law 
was clearly laid down by their Lordships of the 
•Judicial Committee in 43 l. a. 151 ; 43 Cal. 1031 .* 
In Order to effect a separation in estate it is only 
necessary that one of the coparceners should 
clearly and unequivocally intimate to the other 
coparceners his desire to sever himself from the 
others, and the consent of the other coparcener 
is wholly immaterial. The tiling of a plaint 
unless subsequently withdrawn, or of a written 
statement, or giving of a notice to the other 
coi)ai’cener3 by a coparcener that he desires to be 
jseparate from the rest of them is enough to effect 
Reparation in estate. The learned Additional 
Subordinate Judge has laid some stress on the 
fact that in the judgments aforesaid given 
against the plaintiff in those money suits the 
Court held in July 1939, that the two brothers 
were joint, but those judgments are conclusive 
of the matter only with reference to the dates of 
the transactions which were in issue in those 
cases. It has been held by a Full Bench of the 
^ladras High Courfin 2 1 . T. c. 381® that where the 
coparceners had filed separate sworn statements 
before' the Income-tax Officer to the effect that 
they had become divided in status 10 years ago 
bub the Income-tax authorities held those decla- 
rations to be false, and made an assessment on 
the basis that they were joint undivided family, 
that at any rate on the date when the state- 
ments were mode, the brothers had become 
divided in status by reason of their declarations 
aforesaid, though it was open to the Income-tax 
authorities to find on the facts that the state- 
ments, as regards separation at any time before 
the declarations had been made had not been 
established. Hence at any rate, the two brothers 
must be deemed to have become separate in 
-esta^ July 1939. In July 1939 the plain- 


tiff had deposed that though the zamindari was 
still joint their cultivation was separate and 
they had been messing separately. In my 
opinion, that statement seems to be correct inos* 
much as it is common experience that in a joint 
Hindu Mitakshara family separation amongst 
the coparceners ordinarily does not take place as 
a result of a particular act. Generally speaking 
there are differences amongst the coparceners 
on the question of the management of the pro- 
perty, or the incurring of expenses in relation to 
the needs of a particular coparcener, or his issue, 
or because the leading member happens to bo 
dissipating family assets, and the other members 
resent such a conduct of the karta of the family. 
The coparceners begin by separation in mess 
which necessitates owning of separate moveables 
eitheir by division or by arrangement. If it is a 
cultivating family, separate messing necessitates 
separate cultivation which itself leads to division 
of agriculture lands. In Zamindar families 
Zamindari property may nob be divided and 
still the different branches of the family may 
become separate in estate remaining content 
with the division of the income therefrom. In 
the present case, it appears that the family carries 
on the business of zamindari and cultivation. 
There is no doubt that, as appears from the 
judgment Ex. Fof the first Subordinate Judge at 
Gaya delivered in July 1939 that the subject- 
matter of the suit was a number of handnotea 
most of them executed by the elder brother 
(defendant 1) and one by the younger brother (the 
plaintiff), and one by both of them jointly. It 
would appear therefrom that first the authority 
of the elder brother to incur debts was unchal- 
lenged, and the creditors would be willing to 
lend money to him alone. Subsequently, ap- 
parently, on account of the differences between 
the two branches, the creditors made both the 
brothers execute itho promissory notes, and 
the last transaction was by the younger brother 
alone. That judgment itself is evidence of the . 
fact that there were differences between the two 
brothers over the payment of debts. Such 
differences are mentioned in the Panohnama 
Ex. 1 itself. As a matter of fact, those differen- 
ces over the management of zamindari and 
“oral and documentary monetary transactions’* 
were the occasions for the reference to arbitra- 
tion. The arbitrators had been called upon to 
adjudicate upon the division of the properties, 
and as also upon the debts due from the family. 

In the face of these recitals by the two brothers 
it is a little difficult to appreoiste how the 
learned Additional Subordinate Judge came to 
the conclusion that there was never any separa- 
tion in the family, and that it was still joint. It 
is common experience that coi«rc©ners do not 
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go to the length of apix)intmg arbitrators to 
divide their properties movables and immov- 
able unless there has been a separation in estate 
for sometime, and the parties were not agreeable 
to effect partition amicably by metes and bounds. 
The learned Additional Subordinate Judge also 
held that the plaintiff (the younger brother) was 
the karta of the family because he dejoosed (see 
Ex. b) that he was the karta. The learned Addi- 
tional Subordinate Judge has fallen into this error 
by failing to appreciate the inconsistency in his 
findings. The plaintiff was then claiming to be 
karta be<»use he was alleging separation, ,and 
was apparently attempting to avoid debts in- 
curred by his elder brother, who in the ordinary 
•course would be karta of the family so long as 
the two brothers continued to be joint. I have ad- 
visably made no reference to the oral evidence 
because that must be characterised as was done 
by the learned Additional Subordinate Judge 
himself as interested evidence, but the facts and 
circumstances of this case make it absolutely 
clear that the two brothers were separate in 
estate at any rate at the time when they entered 
into the agreement (ex. 1) to refer their disputes 
to arbitration. That being so, it must be held 
that the two brothers representing their respec- 
tive branches of the family were competent to 
enter into the agreement aforesaid. 

[4] The question now is w’hetber this agree- 
ment is binding upon the sons of the plaintiff 
who are not parties to the suit, and the sons of 
defendant who have intervened on their own 
account and the grandsons who are not parties 
to the suit, and are admittedly minors. In the 
leading case in IG all. 231^ Edge C. J. and 
Banerjee J. have held that it is competent to the 
father of a joint Hindu family in his capacity 
of the managing member of the family to refer 
to arbitration, the partition of the joint family 
property, and the award made on such a refer- 
ence if in other respects valid, is binding on the 
sons. So far as I know this case has never been 
dissented from, and has been consistently fol- 
lowed by the Lahore High Court in 2 Lah. 114/ 
8 Lah. G93® and 21 Lah. 609.® In 86 ALL. 383^ 
their Lordships of the Judicial Committee have 
made the following observations and have lent 
support to the proposition that in a matter like 
this a father as the leading member of tlie 
family effectively represents his sons and grand- 
sons : 

‘‘There seema to be no doubt upon the Indian dcci* 
sions (irom which tbeic Lordships see no reason to 
dissent) that thero arc occasions, including foieclosurc 
actions, when the Managers ot a joint Hindu family bo 
effectively represent all other members of the family 
that the family as a Whole is bound.” 

Though that case related to a foreclosure 
action the principle equally applies to a matter 


in which the whole family is interested, and 
such an act of the father, apparently for the 
benefit of the family, as a reference to arbitra- 
tion, is meant to avoid expensive litigation. The 
learned Additional Subordinate Judge has made 
reference to the case in 48 I. C. 953® decided by 
a Division Bench of this Court in which the 
headriote runs ns follows : 

“Where the question of the partition of the family 
properties of a joint Hindu fanuly is referred to arbi- 
tration and some of the members of the joint family 
are not party to the reference, the award given in 
pursuance of such reference iiartitioning the family 
property is invalid and cannot bo tiled. . . /’ 

In that case it would appear that some member 
admittedly interested in the joint family pro- 
perty had not joined in the reference, and in 
the jfiew taken in that case was not represented 
by any other member. It does not appear from 
the report that the particular member was the 
son of any of the parties who had joined in tho 
reference. That case, in my opinion, cannot bo 
taken as an authority for the proposition that 
the father of a joint Hindu Mitakshara family 
is not comi'otent as the karta of the family ta 
make a valid reference to arbitration. Hence 
that cose is of no assistance to the defendant- 
respondents in this case. In view of these consi- 
derations, it must be held that the two branches 
of the family were fully represented in the 
matter of the reference to arbitration, and that 
if the award of the arbitrators is not otherwise 
vitiated, it is binding upon the two families. 

(53 The next question that arises for consi- 
deration is whether the award given by the 
arbitrators is vitiated. The first branch of this 
question relates to the alleged misconduct of the 
arbitrators. It is said that they did notdischarge 
their duties properly and diligently, and, that 
as a matter of fact, they are guilty of gross 
laches and carelessness. The learned Additional 
Subordinate Judge has given effect to this con- 
tention of tho defendant-respondents. He baa 
also accepted as proved tho defendant’s allega- 
tions that the award is on the face of it illegal 
inasmuch as the property of the value of more 
than Rs. 6000 a year has been allotted to the 
share of the plaintiff’s branch of tho family and 
that allotted to the defendants’ branch of the 
family cannot yield more than roughly Bs. 4000 
a year. It has to be examined as to whether 
these contentions are well founded, and whether 
tho learned Additional Subordinate Judge’s deci- 
sion on this part of the case is correct in law 
and in fact. It is said that the arbitrators did: 
not act diligently inasmuch as they did not pre- 
pare any raibandi and divide the properties 
after properly valuing them. The simple answer 
to this contention is that admittedly the arbi- 
trators proceeded on the basis of the raibandi 
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of the year 1342 Fs, which had been prei»ared for 
the purpose of partition of the family properties 
between the parties to this litigation on the one 
hand and their collaterals on the other. It was 
suggested that statements of valuation prepared 
in or about the year 1935 could not be the sure 
basis for partition to be effected in 19 j 0 or 1941. 
I fail to see any point in this contention for the 
simple reason that the same basis of valuation 
has been taken for all the properties. It has not 
been suggested, far less proved, that any parti- 
cular property has appreciated in value to a 
much larger extent than the other items of pro. 
perties to be divided between the parties. The 
second contention relating to the comparative 
value of the two allotments is a more serious 
one, and if made out has certainly the effect of 
vitiating the award. In this connection it is 
necessary to narrate certain events which took 
place between the date of the reference to arbi- 
tration and the date of the award itself. Defen. 
dant 1 it was alleged, in this capacity of the 
karta of the family had incurred certain debts, 
and the plaintiff was questioning the binding 
nature of those debts so far as his branch of the 
family was concerned. One of the properties 
belonging to this family was village Ratanpura. 
It had been agreed to be sold for Rs. 20,oco in 
order to liquidate the outstanding debts. It ap. 
pears that the plaintiff ^as insisting upon the 
partition being effected as expeditiously as pos- 
Bible, and jperhaps the defendant’s branch of the 
family was not interested in having the partition 
expedited. Hence, the plaintiff urged before the 
arbitrators that unless they divided the zamin. 
dari properties by metes and bounds he would 
not join in the execution of the sale deed. But 
the intending purchaser would not take the sale 
deed from only one of the two brothers Admit- 
tedly, therefore, came into existence the docu- 
ment which has been marked Ex. 4 on behalf of 
the plaintiff. This document has been described 
by the learned Additional Subordinate Judge as 
the draft award, but it can more properly be 
described as an interim award. This document, 
which is mostly admitted (I will presently show 
in what respect it is not admitted), shows that 
ten items of zamindari properties had been allotted 
to the plaintiff’s shai'e. The net income of these 
properties is shown roughly as Bs. 6C00. This 
document is based upon the raibskndi of 1842 fs. 
as aforesaid. It is, in my opinion, the mostimpor. 
tant document in the case as it clinches the 
matter in favour of the plaintiff-appellant. It 
contains the specific statement signed both by 
the plaintiff and defendant l *‘the allotment of 
^ares is accepted and admitted,” which also 
bears the separate but identical statement signed 
by each arbitrator on I8th September 1940, "the 


allotment of shares took place in my presence 
and the share was allotted to Ramsevak Singh.” 
It w’ould appear from this document that a. 
similar allotment was prepared in respect of the 
properties given to the share of Rama Prasad 
Singh, defendant 1. But curiously enough the 
defendants alleged that there wasnosuoh allotment 
prepared, and that this allotment also was not- 
complete inasmuch as the details of the item lOtb 
of property in respect of shares and net income 
as also aggregate of all the ten items had not been, 
ma 1e out when this document was executed on 
I3tb September 1940. I have quoted the exact 
statement made by the parties as also by the 
arbitrators to show that this suggestion made on 
behalf of the defendants is not acceptable. The 
defendants have not produced the counter part 
of this document which, in my opinion, was as- 
a matter of fact, prepared and, as stated by the 
arbitrators, examined on behalf of the plaintiff,, 
made over to defendant 1. 

[6] As I have observed above, the interim, 
award was followed later on by a complete 
award in which not only the zamindary pro- 
perty but houses, debts and moveable pro- 
perties were shown to have been allotted to the 
two branches of the family. This award wos- 
signed by two of the arbitratorsi namely Ram 
Pukar bingh and Jirjodhan Prasad Singh on 
29th March 1941 and by the remaining arbitra- 
tor Babu Nandkumar Singh on 4th April 1941. 
It was presented for registration on 29th July 
the same year, and execution was admitted by 
the first two arbitrators aforesaid but refused by 
Nandkmnar Singh. Nandkumar has been exa- 
mined on behalf of the defendant, and his caso 
is that he along with the other arbitrators were 
negligent in the discharge of their duties as they 
did not prepare the Raibandi, that the document 
(EX. 4) was drawn up for the benefit of the 
plaintiff on his insistence without the proper 
materials being there, and that all papers relating 
to arbitration were kept with Bama Prasad 
Singh, and he bad in his possession only tha 
Raibandi which he produced and was marked> 
as Ex. C. Exhibit o is a document which pur- 
ported to be handed over by the parties to tha 
arbitrators for the purposes of effecting the 
partition. It contained statements of assets as 
prepared in 1342 Fs. for the purpose of partition, 
amongst the cosharers of the parties to this liti- 
gation. On the other hand, the other two arbi- 
trators have been examined on behalf of the 
plaintiff, and their statement is that all papers 
were kept with Nandkumar Sin^ who took an 
active part in the arbitration pKx^mgs and 
that Ex. C was not that document inasmuch ^ 
the document made over by the parties bore the 
signatures not only of the parties but also of ffie 
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arbitrators. Exhibit O does not bear any such 
eignatore. Nandkiunar Singh also supports the 
defendants* case that Ex 4 as originally drawn 
Tip did not contain the details of loth item of pro- 
perty to be allotted to the plaintiff nor had all 
the items been totalled up. Their suggestion is 
that EX. 4 had been tampered with by the plain- 
tiff or by the arbitrators at his instance. I am 
not prepared to accept this most improbable 
story. If, as it is admitted by both parties, the 
plaintiff insisted upon the aUotment of zamin- 
dari property between the two branches, there is 
no reason why the two allotments should not 
have been completed then and there, specially 
when the BaibEuadi of 1842 was ready at hand in 
front of the arbitrators. In my opinion, this 
story of tampering with Ex. 4 and that there 
was no counter-part of the same meant for the 
defendant’s allotments has been invented by the 
defendants in order to make out a false case that 
the value of the properties allotted to the defen- 
dant’s share was much less than that of the pro- 
bities allotted to the plaintiff’s share There is 
no reason to support such a suggestion. Nand 
Eumar Singh is admittedly related to the plain- 
tiff as also to the defendants. He is the brother- 
in-law of both the plaintiff and defendant 1. 
Both his sisters are dead, but whereas his sister 
married to the plaintiff left no issue, his sister 
married to defendant 1 left some children includ- 
ing Bagbubir, one of the defendants. Hence, in 
xny opmion, the learned Additional Subordinate 
3udge was not right in observing that Nand 
Eumar Singh was equally interested in both the 
branches of the family being equally related. 
He has lost sight of the fact that whereas his 
relationship with the plaintiffs has ceased by the 
death of that issueless sister, his relationship 
with the defendant’s branch of the family still 
continues because she left behind her some 
children. In my opmion, the said arbitrator 
Hand Kumar Singh has deposed in Court in 
full support of the defendants’ cose because he 
is interested in favour of the defendants. No 
sufficient ground has been made out by Nand 
Kumar Singh to hold that the award was vitiated 
by any remissness or negligence on the part of 
the arbitrators. Nand Kumar Singh has not 
given any sufficient explanation why be signed 
the award if in his opinion it was neither com- 
plete nor just and equitable to both the parties 
to the reference to arbitration. In my opinion, 
Nand Kumar Singh was prevailed npon later on, 
after he bad signed the award, to withdraw his 
support from the same when it was presented 
for re^stration as the defendants found that the 
properties allotted to their share were not what 
they would have liked u> possess as compared to 
those allotted to the other branch. But no parti- 


tion, however, diligently and honestly effected, 
can s ‘tisfy all the parties, apparently because no 
allotment can be perfect in the aenao that all the 
shares would be absolutely of the same value. 
From what I have said above it follows that the 
defendants have failed to make out that the 
arbitrators were either of incompetence, or negli- 
gence. or that the award on the face of it was 
il'egal in the sense that the two branches of the 
family hod not been given properties of equal 
value. It was also suggested that the arbitrators 
did not make a separate valuttion in respect of 
the bakasht lands in the different villages to be 
I)art'tioned. It is enough to point out that the 
parties had agreed to proceed on the basis of the 
valuation made in 1934-35. It has been conceded 
on behalf of the defendants that raibandi of 
1342 Fasli does not take account of the bakasht 
lands separately I do not see any reason why it 
should have been necessary for the arbitrators to 
value the bakasht lands separately in this parti- 
tion when admittedly it was not done in the 
imrtition of 1936 between these parties on the one 
band and their collaterals on the other hand. 
The learned Additional Subordinate Judge has 
characterised the evidence of the two arbitrators 
examined on behalf of the plaintiff as unreliable 
and has preferred the evidence of Nand Kumac 
Singh to their evidence. Though Bam Piikac 
Singh is a relation of the plaintiff Jirjodban 
Prasad Singh the third arbitrator is not reUted 
to either party and I take it that he was appoint- 
ed as the third arbitrator to maintain the balauca 
between the two others who are more or less 
interested in one or the other party. That third 
arbitrator has supported the plaintiff’s case and 
corroborated the evidence of Bam Pukar. As the 
evidence of the two arbitrators deposing on 
behalf of the plaintiff is supported by the admitted 
document (Ex. 4), I would prefer to act upon 
their testimony, and would reject the testimony 
of Nand Kumar Singh as unacceptable, running 
as it does to counter the tenor of the admitted 
document (Ex 4). 

[7l There is another serious difficulty in the 
way of the defendants-respondents. The award 
in order to be vitiated must be illegal on the 
face of it, but it is sought to be made so to 
appear by reference to Exs. O and Cl which are 
documents not incorporated either directly orj 
indirectly into the award. In my opinion, these 
extraneous matters sought to be proved by these 
documents Exs. c and 01 cannot be token into 
account in judging the validity of the award. In 
this connection the decision of their Liordships 
of the Judicial Committee in 60 I. a. 324° may 
be referred to with the advantage. In that case 
their Lordships have held that an award of 
arbitration can be set aside on the ground of 
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serious criminal offence, there must be mens rea of 


error of law on the face of the award only when^ 
in the award or in a document incorporated 
with it, as for instance, a note ajjpended by the 
arbitrator stating the reasons for his decision, 
there is found some legal proposition which is 
the ba.'^is of the award and which is erroneous. 
In that case the terms of a contract which had 
not been incorporated in the award were sought 
to be referred to with a view to showing that the 
award was illegal on the face of it, and their 
Ijordships of the Judicial Committee repelled 
that contention. For the reasons aforesaid, it 
must be held that the learned Additional Subor- 
dinate Judge was not right in his view that the 
arbitrators were guilty of misconduct, or that the 
award was illegal on the face of it. It may be 
that the defendants have good reasons to be dis- 
satisfied with the decision of the arbitrators. The 
arbitrators may have gone wrong in their esti- 
mate of the value of the properties or in their 
allotments, but that is no ground, in the absence 
of proof of misconduct, to set aside the award. 
It may be mentioned by the way that the plain- 
tiff api^ellant was agreeable to exchanging his 
allotment with that of the defendants, hut that 
proposal though accepted by the defendants 
could not bo given effect to as portions of those 
properties has been sold by the defendants, and 
the parties were not agreed as to substitutes 
thereof. 

[8] In my opinion, the learned Additional 
Subordinate Judge has misdirected himself on 
both the points in controversy between the 
parties. Hts judgment is both erroneous on facts 
and in law. The appeal must accordingly be 
allowed, the orders passed by the Court below 
set aside, and the award filed in Court should he 
made a decree of the Court. The appellant is 
entitled to his costs both in this Court and in the 
Court below. 

Manohar Lall J. — 1 agree. 

B.G.D. Appeal allowed. 

A. 1. K. (35) 1948 Patna 222 [C. N. 79.] 

SiNHA AND DAEZIEIi JJ. 

Sahendra Singh — Petitioner v. Emperor. 

Ci’imiDal Revn. No. 262 of 194G, Decided on 11-12* 
194C, from order of Addl. Sessions Judge, Sbahabad, 
Arrab, D/- 7-1-194G. 

Arms Act (1878), S. 19 (f) — “Possession and 
control" means conscious possession and actual 
control-r-Mens rea is essential for offence — Joint 
occupation of house — S. 106, Evidence Act (1872), 
if can be applied and onus cast upon occupiers to 
establish innocence — Evidence Act (1872), S. 106. 

The words “possession and control" in S. 19 (f) mean 
Eomething more than mere constructive or legal posses- 
sion and control. Possession and control required to 
constitute offence under S. 19 (f) must mean conscious 
possession and actual control and as under this section 
mere possession of incriminating articles constitutes 


guilty knowledge before a person can bo convicted or 
such possession. fPara 3] 

Merely because an incriminating article is found ii> 
a bouse occupied by a numbor of persons, tho onus 
cannot be thrown either under S. 106, Evidence Act, 
or any other provision of law upon these persons to 
establish their innocence, unless the occupiers of the 
house are shown to have been aware of the existence of 
the article in the house : 19 A. I. R. 1932 All, 441, 
Expl.\ 31 A.I.R. 1944 Lab. 339 (E.B.), Bel. on. 

[Para 3] 

Annotation : ('46-Man.), Arms Act, S. 19, N. 10. 

Cases referred — 

1. (’44) 31 A.I.R. 1944 Lab. 339 : I. L. R. (1945) Lab. 
137 : 215 I. C. 161 : -16 Cr. L. J. 1 (F.B.), Emperor 
V. Santa Singh. 

2. (’32) 19 A. I. R. 1932 All. 441: 54 All. 411 : 139 
I. C. 1-53 : 33 Cr. L. J. ,719, Emperor v. Sikhdnr. 

G. P. Das, Ilarians Kumar and llamcshicar Z^ra- 
sad Sinha — for Petitioner. 

Government Pleader — for the Crown. 

Dalziel J- — This iietition bos been filed by 
one Sahendra Singh against his conviction by 
the learned Subdivisional Magistrate, Sasaram^ 
under s. 19 (f), Arms Act, on which ho was sen- 
tenced to undergo rigorous imprisonment for 
nine months, this conviction and sentence having 
been upheld on appeal by the learned Additional 
Sessions Judge, Shahahad. 

[2l The facts of the case are briefly that ona 
single barrelled muzsde-loading gun was recover- 
ed from a room alleged to ^ in occupation of 
the petitioner on a search made by the Inspector 
of Police, Ram Prasad, along with a Sub-Ins- 
l^ector and two witnesses including one Bisbwa- 
nath Pande who was P. W. 1 in the case. One 
point of law which has been ui’ged in support of 
this petition is that the prosecution did not suc- 
ceed in proving that the gun was in possession 
or under the control of the petitioner, as it was 
not shown that he was the only occupant of the 
room. Admittedly, he was not present at the 
time of the search. The evidence on which the 
appellate Oourt has found ix)S3Gssion and con- 
trol to have been with the i>etitioner is that of 
Biswanath Pande, the search witness whom I 
have just mentioned. This witness deposed in 
his examination in chief as follows — “I know 
the accused. He and Ramdas live in the same 
courtyard east and west of it respectively.” It 
was a room on the eastern side of the courtyard 
which was searched and the gun was found 
leaning against a wall in the comer of an ante- 
room attached to this room. On this basis the 
prosecution sought to prove the possession and 
control of the petitioner. In cross-examination, 
however, the same witness has deposed that 
“Ramdas Singh, Sahendra Singh (the petitioner) 
and Bijoy Singh live in the same angan. Bijoy 
Singh and Sahendra Singh were joint before, 
but I do not know about the present. In this 
state of the evidence it is urged by Mr. G. P, 
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Das on behalf of the petitioner that it cannot be 
held to have been proved that the petitioner was 
in possession and control of the gun within the 
meaning of 8. 19 (f). 

[s3 la my opiaioa tliis coateatioa must sue- 

ceed. The latest ruling in this matter is that re- 

ixjrted in A. i. R. 1944 Lah. 339.‘ The learned 

Additional Sessions Judge api^ears to have read 

this ruling as entirely following the earlier ruling 

reported in A. I. R. 1932 ALL. 441® and as being 

against the defence contention. I have, however, 

examined that ruling, and find that this is not a 

correct view. It was held in that cose that : 

“The wovdis ‘possession and control’ in S. 19 (f), 

I Arms Act, and S. 5, Explosive Substances Act. mean 
something more than mere constructive or legal posses- 
sion and control. Possession and control required to 
constitute offences under tho aforesaid sections must 
[mean conscious possession and actual control, and as 
under those sections mere possession of incriminating 
articles constitutes serious criminal offences there must 
be mots rea or guilty knowledge before a person can 
be convicted of such possession.” 

It was further hold that : 

“Exclusive possession or control of any particular 
person over an incriminating article is not required 
under S. 19 (f). Arms Act. and S. 5. Explosive Sub- 
stances Act. The possession or control might well be 
possession or control of two or more persons. Every 
case must depend on its particular facts. 

It is i)erhaps on a mere perusal of this part of 
the placitum that the learned Additional Ses- 
sions Judge has come to the conclusion that this 
ruling goes against the defence in the present 
cose.'rhis, however, is not really so. The ques- 
tion has previously been dealt with in the 
Allahabad case, A. I. R. 1932 ALL. 441.® Dealing 
with this previous ruling, Harries C. J. remarked 
that the difficulty (of obtaining convictions where 
acticles are recovered from premises jointly oc- 
cupied by a number of persons) confronted 
Bennet J. in A. I. R. 1932 ALL. 441® in which 
he held that the finding of an unlicensed 
gun in the house of a joint Hindu family would 
raise a presumption against all the adult male 
members who lived in that house that the gun 
was in their possession and control, and they 
might one and all be tried on that charge. After 

discussion of this ruling Harries C. J. goes on : 

“However, I am not prepared to bold that where an 
inoriminating article is found in a bouse occupied by a 
number of persons, the onus is thrown upon those per- 
sons to establish their innocence. Though Bennet J. 
did not in terms refer to S. 106, Evidence Act, he was, 
in my view, undoubtedly attempting to apply the pro- 
visions of that section to the facts of the case before 
him. Section 106, Evidence Act, provides that when 
any fact is especially within the knowledge of any per- 
son, the burden of proving that fact is upon him. 
Beimet 3. appeared to have thought that where an 
article is found in a bouse in circumstances in which 
all the members of the house must have been aware of 
its existence then tho question of its possession and 
control was a fact especially within the knowledge of all 
ol them and the burden of proving that they were not in 


accused. 

It is clearly, however, laid down in that LahoiL 
judgment that ordinarily S. lOG, Evidence Act, 
would not apply to cases of this sort. In other 
words, it would only apply in such circum- 
stances as where to repeat the words just quoted, 
an article is found in a house in circumstances in 
which all the members of the house must have 
been aware of its existence. Thai is not the posi- 
tion in the present case. The prosecution alleged 
that the room which was searched belongs to the' 
petitioner, but it has been brought out in evi- 
dence that another man, Bijoy Singh, who is 
the uncle of the petitioner, lives in the same 
angan. It is also admitted that he and the peti- 
tioner were joint at least before, and the witness 
does not know about their position at present. 
The presumption would, of course, be that they 
are still joint. In the circumstances the prosecu- 
tion has not proved that the i^etitioner was the 
only occupant of that room. ^loreover, the peti- 
tioner was not present at the time, and there is 
nothing in the evidence to show when he was 
last in actual occupation of that room. In these 
circumstances I do not think that the prosecu- 
tion has fully proved the possession and control 
of the petitioner. Nor. in my opinion, can the 
onus be cast upon the accused in this case under 
S. 106. Evidence Act, or under any other provi- 
sion of law, to prove that he was not in pos-ses- 

sion and control of the gun. 

[ 4 ] For these reasons this petition must be al- 
lowed. In the circumstances it is not necessary 
to deal with the point of law which has been re- 
ferred to this Division Bench by my brother 
Bennett J. on the question whether proper sane- 
tion was required and was obtained for the pro- 
secution of the petitioner in respect of an offenw 

under S. 19 (f). Arms Act. 

[ 5 ] I would, therefore, allow this petition, and 
set aside the conviction and sentence of the 
petitioner. He ought to he released from his- 
hail forthwith. 

Sinha J. — I agree- 

B.G.D. * Revision allou'ed. 

A. I. R. (33) 19W Patna 223 [C. N. 80.] 

Manohar Lall and Meredith JJ. 

Ambika Prasad Singh and another — Ap- 
pellants v. Laxmi Ahir — Respondent. 

Letters Patent Appeal No. 23 of 1945. Decided on 13tb' 
December 1946, from judgment of Beevor J., D/- 24tb 
September 1945. 

Bihar Tenancy Act (8 [VIII) of 1885), S. 148A— . 
Rent suit for part of holding is not maintainable 

Money decree cannot be passed. 

A suit for rent with regard to part of a bolding is 
not maintainable. In auch a suit the landlord is not 
entitled even to a money decree. Such a suit is no 


£. 1. B. 
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realty in respect of the h -lding at all but in respect of 
ID alleged different bolding wb'ch dees not in fact 
exist : 2o A. I. R 1938 Pat. 305, Foil. ; 25 A I.B 1938 
Pat. 306 (F. B.), Dii,t%ng. [Para 43 

Cases rejerred : — 

1. ( 38> 17 F'at 451 : 25 A. I. B. 1938 Pat. 306 : 177 
I. C. 676 'FB ). 

2. (’38) 25 A. I. E. 1938 Pat. 305 : 177 I. C. 529. 

Shamhhiinath — for Appellants. 

Tarkeshwar iJath — for Respondent. 

Meredith J. — This appeal under the Letters 
Patent is without merit It is by the plaintiffs 
against a decision of Beevor J. and arises out of 
a suit for realisation of rent for the years 1347 
to 1349 Fasli in respect of an alleged holding 
comprising 8 6 acres of land out of khata No. 16 in 
Tillage Amaishi Dihra, tauzi bo. 49 8. The plain- 
tiffs alleged that the rent claimed lands apper- 
tained to khewat No. l/l of which they were the 
sixteen annas proprietors by private partition 
before the survey. The defence was that one 
Bachu Singh was the sixteen annas proprietor 
of the rent claimed lands and that the defendant 
has paid rent for the years in suit to him, and 
that the suit could not proceed without implead- 
ing Bachu 8ingh and other maliks of khewat 
No. 1/1. The defendant further contended that 
bis bolding was of 6.63 acres with a different 
annual rental, and the suit brought in respect 
of a part of the holding was not maintainable. 

[2] The trial Court found that the sixteen 
annas rent of the holding in suit from 1847 up 
to the 6rBt eight annas kist of 1349 was payable 
to the plaintiffs and Bachu Singh, and the rent 
of the second c-ight annas kist of 1S49 was x>ay- 
Uible to the plaintiffs. Bat as the plaintiffs did 
not plead separate collection from Bachu Singh, 
and as the plea of pa) ment to Bachu Singh was 
accepted in respect of all but the eight annas kist 
of 1849, it was held that the plaintiffs would be 
entitled to rent only for the second eight annas 
kist of 1349. They were, however, not entitled to 
any decree at all as the plaintiffs* plea that the 
holding had been split up was not correct, rather 
the holding of 6.53 acres still existed. 

[8] These hndlngs were all con^rmed by the 
learned Additional Subordinate Judge in first 
appeal. 

[4] In second appeal, the sole point taken 
before Beevor 0. was that although the plaintiffs 
could not get a rent decree, they should never- 
theless on the basis of tbe Phill Bench decision in 
J eev andas StTigh v Jankt Sirtgh (17 l-at 481)^ 
get a money decree. The learned Judge rejected 
this contention. He pointed out that it had been 
held in a decision of Wort J. in Ramcliander 
Mahio V. Bomuulom Mohton (a.I.B. 1938 pat. 
306)* that a suit for rent for a part of the holding 
was not maintainable, and in such a suit the 
landlord was not entitled even to a money decree, 


because in such a case the suit had not really 
been brought in respect of the holding at all, 
but in respect of an alleged different bolding 
which did not in fact exist. Beevor J pointed 
out that this decision of Wort J. though referred 
to by the Full Bench was not dissented from, 
and the decision of the Full Bench was confined 
to an entirely different class of cases, namely 
where there were bona fide errors or omissions 
in tbe description of the holding, or some dispute 
as to its exact area. Such a case is clearly quite 
different from a suit based on an allegation that • 
the bolding has been split into two separate 
holdings that allegation being incorrect. 

[6} As I have said, there is no merit at all in 
this appeal, and I would dismiss it with costs. 

Manohap Lall J. — 1 agree. 

B.G.D. Appeal dismissed* 

A. I. R. (35) 4948 Patna 224 fC. N. 81*] 
Agarwala Ag. C. J. and Imam J. 

Arabnttda Banahu — Appellant v. Hargauri 
Tewari and others — Respondents* 

Letters Patent Appeals Nos. 4 and 6 of 1944.*Deoided 
on 12*12 1946 from decision of Manohar Lall J., 
r)/- 17-2-1944. 

Bihar Tenancy Act (8 [VIII] of 1885), S. 113 — 
Scope of — Application for reduction of rent dismissed 
.—Second application, if can be entertained for same 
purpose — Order of reduction on such application, 
whether can be challenged In collateral proceedings. 

Section 113 does not bar the jarisdiotion of tbe 
Bevenne Officer to entertain a second application fos 
redaction of rent on the dismissal of the previons one. 
Wbat is prohibited is the reduction of rent when that 
rent has already been settled or reduced in a proceeding 
under Chap. 10. Therefore, when an application ia 
made to a Revenue Officer for reducion of rent, he has 
to decide, if tbe question is raised before him, whether 
there has already been a settlement or reduction under 
Chap 10. This is a qnestion which be has jurisdiction 
to decide, and mast, indeed decide if it ia raised. If it is 
not raised before bim, his decision is not necessary on 
that point. But tbe fact that it is not raised cannot 
affect tbe jurisdiction which be has to entertain tfao 
application and to decide snob questions as l^itimately 
arise oo it. 

Where therefore the landlord did not, in tbe second 
applicatioD of the tenant for redaction of rent on the 
dismissal of tbe first, raise before the Bevenne Officer 
the question whether there had already been a settle-* 
mf-nt or reduction of tbe rent under Chap. 10 so as to 
debar bim from making an order for tbe redaction of 
rent tbe order of the Revenue Officer reducing the rent 
cannot be cballeuged in a collateral proceeding each as 
a suit for recovery of rent. [Fara 2] 

Q. N. Mnkherji — for Appellants. 

A* C, Roy — for Respondents. 

Agapwala Ag. C. J. These two appeala 

uuder the Letters Patent are from th® jadgm^t 
of Manohar Lall J. in the second appeals arising 
out of two suits for rent instituted by tbe appel- 
lants. The material facta are that on 19-12-1939, 
the tenant-defendants applied to the Revenuo 
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Officec for redaotion of the rent of their holding 
on the ground specified in cl. (d) of S. 112A, 
Tenancy Act. The application was dismissed on 
contest by the landlords. Three days later, they 
made a second application for reduction of rent 
on precisely the same grounds. As the result of 
this application the rent was reduced. The land- 
lords, however, sued to recover at the old rate, 
and were met by the defence that the rent had 
been reduced. Their reply to this was that the 
Revenue Officer had no jurisdiction to reduce 
the rent in view of the dismissal of the previous 
application under S. HQA. The appellants rely 
on S. 113, Tenancy Act, which provides that, 
when the rent of a tenure or holding has been 
settled or reduced under cb. 10, no such rent 
shall be reduced within a certain specified period 
save on certain grounds not material to the 
present appeals. 

[3] It is contended that the first order of the 
Revenue Officer dismissing the application for 
reduction of rent is a settlement of rent within 
the meaning of S. 113, and that, consequently, 
the power of the Revenue Officer to reduce the 
rent on the second application was barred. It is 
to be observed, however, that S. 113 does not bar 
the jurisdiction of the Revenue Officer to enter, 
tain a second application for reduction of rent. 
What is prohibited is the reduction of rent when 
that rent has already been settled or reduced in 
a proceeding under ch. 10. It follows, therefore, 
that when an application is made to a Revenue 
Officer for redaction of rent, he has to decide, if 
the question is raised before him, whether there 
has already been a settlement or reduction 
under ch. 10. There can be no doubt whatsoever 
that that is a queatiou which he has jurisdiction 
to decide, and must, indeed, decide if it is raised. 
If it is not raised before him, his decision is not 
necessary on that point. But the fact that it is 
not raised cannot affect the jurisdiction, which he 
has, to entertain the application and to decide 
such question as legitimately arise on it. In the 
present instance, the appellants did not raise 
before the Revenue Officer the question whether 
there bad already been a settlement or reduction 
of the rent under cb. 10 so as to debar him from 
making an order for the reduction of the rent. 
The order of the Revenue Officer reducing the 
rent, therefore, cannot be challenged in this col- 
lateral proceeding. The appeals, therefore, fail 
and must be dismissed with costs, one hearing foe. 

Imam J. — I agree. 

9 . 0 . Appeals dismissed. 
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FULL BENCH 

Agarwala C. j., Manohar Lall and 

Ramaswami JJ. 

Deonand'.in Singh — Petitioner v. Pam- 
lakhan Singh and another — Opposite Party. 

Civil Criminal Revn. No. 360 of 1947, Decided on 
18*12-1947, from orloi- of District Judge, Saran, D/- 
22*2*1947. 

•(a) Criminal P. C. (1398), S.439 — Appellate order 
passed under S. 476B by civil or revenue Court- 
Revision application is governed by S. 115, Civil 
P. C., and not by S. 439, Criminal P. C. 

The phrase "any proceeding" in S. 439 must bs con- 
strued in a manner which is consistent with the scope 
and object of the statute. It must be construed not in 
too wide a sense but in the context which points to a 
proceeding of a de6nite character, namely, a proceeding 
before any inferior criminal Court. A civil Court 
acting under S. 476 does not exercise any criminal 
jurisdiction. So construed, an application in revision 
against an appellate order passed by a civil or revenue 
Court under S. 476B is governed not by S. 439, Crimi- 
nal P. C., but by S. 115, Civil P. C.: 8 A.I.R. 1921 Pat. 
94, Apj:^oved\ 21 A.I.R. 1934 Mad. 52 (F.B.) Held not 
authoritative: Case late reviewed. [Paras 7, 9, 16] 

Annotation : (’46*Com.) Cr. P. C. S. 476.A, N. 13. 

•(b) Criminal P. C. (1898), S. 476B— Costs— Civil 
Court has no power to award costs in appeal under 
S. 476B — S. 3S, Civil P. C., does not apply. 

The civil Court has no power to award costs in an 
appeal under S. 476B. [Para 17] 

Section 35, Civil P. C., does not apply to an appeal 
under S. 4768, Criraioil P. C.l 34 A I.R. 1947 Pat. 133, 
Approved; 34 A. I. R. 1947 Pat. 106, Dnapproved. 

[Para 17] 

Per Afanohar Lall J. — The only section which 
empowers the civil Court to grant costs is S. 35, Civil 
P.C., but that power is limited to suits and proceedings 
in the nature of suits. A proceeding to consider whe- 
ther parties to a suit should or should not be put upon 
trial under the Indian Penal Code is neither a suit nor 
incidental to a suit, although the oSence may be alleged 
to have been committed in the course of the hearing of 
a suit or an execution proceeding. [Para 25] 

Annotation : (’46*Com.) Cr. P. C. S. 476, N. 24. 

(c) Interpretation of statutes — Act creating new 
jurisdiction must be construed strictly. 

An enactment which creates or appears to create new 
jurisdiction must be construed strictly : (1877) 6 Ch. D. 
297 and (1877) 2 Q. B. D. 179, Foil. [Para 10] 

Annotation : ('44-Com.) Civil P. C., Preamble N. 7, 
Pt. 65. 

(d) Interpretation of statutes — Construction 
avoiding inconsistency is to be preferred. 

The Court should lean to the Interpretation which 
would avoid inconsistency between the different parts 
of the stotute': 8 A. I. R. 1921 P. C. 240, FoU. 

[Para 23] 

Annotation: (’4 4-Com.) Civil P. C.. Preamble K. 7 
Pfc. 34. 

Cases rejerred : — 

1. (’21) 6 Pat. L. J. 178 : 8 A. I. R. 1921 Pat. 94 : 22 

Cr. L. J. 403 : 61 I. C. 643, Ra-ktu Singh v. Emperor. 

2. (’18) 40 Cal. 477 : 14 Cr. L. J. 197 : 19 I. 0. 197 

(F. B.), Emperor v. Har Prasad Das. 

3. (’38) I. Ii. R.(1988) Bom. 331 : 25 A.I.R. 1938 Bom. 

225 : 89 Cr. L. J. 495: 171 1. Q. 780 (F B.). Emperor 

V. Bhata Sadu. 
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4 (’82) 13 Jjah. 342 : IS A.I.B. 1931 LaK 761: 33 Cr. 
Ij. J. 178:135 I. C. 594 (F.B.). Dhanpat Rai v. Balak 

5^1^95) 3 Co. Bef 59, Dincoln College Case. 

6. ( 18j*7) 2 Q B. 144 : 36 L. J. Q. B. 81 I 15 L. T. 466 1 

15 W. B. 345. Rein v. Lane. _ 

7. (1890) 14 A C. 493 : 5D L. J. Q. B. 53 : 61 Ii. T, 
618 : 3 8 W. R. 289, Colquhoun v. Brooks. 

8. (1877) 6 Ch. D 297 : 46 Li J Ch. 838 : 37 L. T. 419 : 

25 W. R 793, Flower V. Lloyed. . _ . ^ 

9. (1877) 2 Q. B. D. 179 : 46 L. J. M. C. 183 ’ 36 Ij.T. 
•663. Diss. Urban Sanitary Authority -v Aldrich. 

10 . (’04) 26 All. 249 t 1 Cr. L. J. 73 (F. B.), In the 

matter of Bhup Kunwar, ~ .... 

11 . (’06) 28 All. 554 : 3 Cr. L. J. 400(F.B.),Salig Bam 

1 2‘. ^^)^^ L Ii. B. (1940) Mad. 762 ; 27 A I. E. 1940 
Mad, 465 : 41 Cr. L. 3. 769 : 189 I. C. 630 (F. B.), 
Kumaravel Nadar v. Sbanmuga Nadar. 

13 (’34) 57 Mad. 177 : 21 A. I. R. 1934 Mad. 62 : 35 
Cr L. J. 392 ; 1471. C. 351 (F.B.), Janardana Beo v. 
Laksbini Narasamiua* 

14 . (*16) 31 Mad. L. J. 440 r 4 A.I.R. 1917 Mad. 971 : 

17 Cr. L. J. 515 : 36 I. C. 483 (F. B.), Emperor v. 
Venkanna Patrudu. , 

15 . - (*47) 34 A. 1. B. 1947 Pat. 106 : 47 Cr. L. J. 741 . 
226 I. O. 615, Surya Narain v. Surya Man Jha. 

16 . (’47) 84 A. 1. B. 1947 Pat. 138 *. 47 Ct. I.. J. 707 : 

17^**(’\6?'l Pat. L. J. 232 : 3 A, I. R. 1916 Pat. 216 : 
85 I. C- 468 (F. B.), Abdul Gani y. Raja Bam. 

18 . (’21) 8 A. I. R. 1921 P. C. 240. Corporation of the 
City of Victoria y. Bishop of Vancouver Island. 

19 . r20) 6 Pat. L. J. 68 : 7 A. 1. R. 1920 Pat. 428 : 21 
Cr. L. J. 190 : 54 I. C. 894, Lolji Tiwari y. Emperor. 


U. N. Sinha—toT Petitioner. 

Government Pleader and Bam Anugrah Pd, ~ 

for Onnosite Party. 


Ramaswami J* — The questions referred to 
the Full Bench are: (i) whether an application in 
revision against an appellate order of the Dis- 
trict Judge under S. 476B is one governed by 
S 115 Civil P. C., or whether it is governed by 
S 3 . 435 and 439, Criminal P. O., and (2) whether 
the District Judge has power to award costs in 

Buob an appeal. 4 

[2l The material facts are not m dispute. 

The applicant had moved the Munsif of Chapra 
under S. 476 , Criminal P. C., alleging that the 
opposite party had committed forgery in a plaint 
filed in the Munsif’s Court. The Munsif held 
that the evidence was doubtful and declined to 
make a complaint. The applicant filed an apiieal 
which was dismissed by the District Judge of 
^ran who awarded costs against the applicant. 
The High Court is at present asked to revise 
this order under S. 439, Criminal P.-O, 

C8] In 6 Pat. li. J. 178^ a Division Bench of 
this Court following the Calcutta Full Bench 
case, 40 cal. 477,* held that the High Court can- 
not interfere in revision under S. 439, Criminal 
P. 0., in such case. 

[ 4 ] For the applicant learned counsel presen- 
ted the argument that revision lies to the High 
Court under 8. 489, Criminal P. C.. irrespective 
of the fact that the order was passed by a civil, 


criminal or revenue Court. Learned counsel 
invited us to hold that the Division Bench case, 
6 pat. L. J. 178,' was wrongly decided* Our atten- 
tion was drawn to the Bombay Full Bench case, 
I. L. R. (1938) Bom. 831,® and the Lahore Full 
Bench case, 13 Bah. 342.* 

t5] On the questions referred to Full Bench 
there has been a great divergence of judicial 
opinion. But before reviewing the decisions of 
the various High Courts, it is necessary to exa- 
mine the relevant provisions of the statute. 

[6] For the applicant learned counsel relied 
on S. 489, Criminal P. C., which provides that 

In the case of any proceedings the record of 
which baa been called for by itself, or which has been 
reported for orders, or which otherwise comes to its 
knowledge, the High Court may, in its discretion, 
exercise any of the powers conferred on a Court of 
Appeal by Ss. 195 (Sic), 423, 426, 427, and 428 or on 
Court by S. 388. . . 

The argument is that while the High Court’s 
power to call for record is a limited power under 
S. 435, limited to the proceedings of inferior 
criminal Court, the opening words In the case 
of any proceedings " in s. 439 imply a larger 
power, that is, a i)Ower to revise the proceedings 
of subordinate Courts civil as well as criminal. 
But we are unable to accept this argument. In 
order to know the true scope of S. 439 it is neces- 
sary to consider the four preceding sections. 

[ 7 ] Section 435 enables a High Court or any 

Sessions Judge or District Magistrate to 
” call for and examine the record of any proceeding be- 
fore any inferior criminal Court situate within the 
local limits of its jurisdiction for the purpose of satisfy- 
ing itself as to the correctness, legality or propriety of 
any finding, sentence or order recorded or passed and 
as to the regularity of any proceeding of such luforior 
Court.’' 

It is patent that this section deals with the 
records of proceeding before inferior criminetZ 
Courts and in no way deals with the orders of a 
civil Court. Section 486 enables a Sessions Judge 
or a District Magistrate after examining the re- 
cord of any case under s. 485 or otherwise, to 
order the commitment for trial of an accused 
X>6rson 'v^hom he considers to have been impro- 
perly discharged by an inferior Court. Section 437 
empowers the High Court or the Sessions Judge 
likewise on examining any record under S. 435 
'* to direct further inquiry into a complalnt whioh has 
been dismimed under S. 203 or sub-section (3) of 
8. 204 or into the case of any person accused of an 
offence who has been discharged ’* 

Section 433 emx>owers the Sessions Judge or 
the District Magistrate 

** on examining under S. 435 or otherwise tto 
record of any proceeding to report for the orders ot uxe 
High Court the result of ench examination*- ' ' «« 

Section 439 then provides that in the case ^ 
proceeding the record of which hM been 
for. the High Court may exerci^ auy of the 
powers already stated. In this section the opeu- 
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ing phrase "In the cose of any prooeeding*' must 
be understood in the context with reference 
to the subiect-matter, namely, the records and 
orders of the inferior criminal Courts referred to 
in the earlier section. The phrase any proceed* 
ing **• is doubtless a qualided phrase and it must 
be construed in a manner which is consistent 
with the scope and object of the statute. It must 
be construed not in too wide a sense but in the 
context which points to a proceed ing of a definite 
character, namely, a proceeding before any in- 
ferior criminal Court. So construed, S. 439 
does not empower the High Court to exercise 
criminal revisional jurisdiction in respect of an 
Older of a civil or revenue Court passed under 
B. 476. 

[ 8 ] In support of this coi^truction , I would 
refer to well-known rule applicable to all statutes 
namely, the rule Of construction ex visceribus 
acim that is, within the four comers of the Act 
" The office of a good exx>ositor of an Act of 
Parliament ” said Coke in (i595) 3 go. Ref. 69® 
is to make construction of all the parts together 
and not of one part only by itself. More 
recently Blackburn J. re-stat^ the rule in (1867) 
\2 Q. B. 144®. 

** It is, I apprehend, in accordance with the general 
rale of constrnction in every case, that yon are not 
only to look at the words, bat yoa are to look at the 
context, the collocation, and the object of sooh words 
relating to such a matter, and interpret the meaning 
according to what would appear to be the meaning 
intended to be conveyed by the use of the words under 
each oiroumstances. '* 

Again in (1890) 14 A O 493^ Lord Herschell 
olnerved: 

“ It is beyond dispute too that we are entitled, and 
indeed bound, when oonstming the terms of any pro* 
vision found in a statute, to consider any other parts 
of the Act which throw light upon the intention of the 
legislature, and which may serve to show that the 
partloolar provision ought not to be construed as it 
would be if considered alone and apart from the rest of 
the Act. " 

[9l For the applicant it was however maintain- 
ed that though the appeal lay to the civil Court 
the proceeding was criminal in nature and so 
could be revised under S. 439, Cr. P.G. Learned 
counsel referred to the Full Bench decision in 
I. L. B. (1938) Bom 331®. In that case. Beau- 
mont, 0. J. conceded that he agreed with the 
view that "s. 439 must be read in connection 
with the section which preceded it/' He however 
added that 

** though the order was not technioatly made by an 
inferior orlminal Court he was of opinion that it was 
an Older made by an inferior Ooort exercising jurisdio 
tion in a criminal matter.’* 

This argument, with great respect, does not 
appear to be correct. A civil Court acting under 
B. 476 does not exercise any criminal jurisdic- 
tion. It has no power to take cognisance of the 
offence, punish the offender or inflict any 


sentence. It merely expresses tlie view whether 
the offender has rendered himself liable to the 
jurisdiction of a orimiual Court. 

do] In this context it is well to compare the 
language of ss. 476 with 8. 478 and 479. In the 
two latter sections the statute specifically confers 
criminial jurisdiciion on civil and revenue 
Courts, and the powers and procedure are laid 
down in precise and well-defined terms. Section 
478 clause (1) states: 

“ When any snoh offence ie committed before a civil 

or revenue Court such civil or revenue Court may 

instead of sending the case under S. 476 to a 
magistrate for inquiry, itself complete the inquiry and 
commit or to hold to bail the accused parson t) take his 
trial before the High Court or the Court of Session as 
the case may be. ” 

Section 478, clause ( 2 ) enacts: 

“ For the purpose of inquiry under this section the 
Ciuif or revenue Court may exercise all the powers of 
Magxstrate and its proceedings in such enquiry shall bo 
c>nducted as nearly as may be in accordance with the 
provisions of Chapter XVllI, and of Chapter XXXlll in 
oases where that chapter applies and shall be deeuicd 
to have been held by a Magistrate. ” 

It is signiheant that in this case the legis- 
lature considered that the civil or revenue Court 
should be given the powers of a Magistrate. The 
section indicates that when holding the enquiry 
the Court still functions as a civil Court and 
it is necessary to give it the authority of a 
Magistrate for the purpose. With the exception 
of Ss. 478 and 479 there appears to be no other 
provision which confers upon any civil Court as 
a oivil Court criminal powers of any kind. It| 
is a well-known rule of construction that an 
enactment which creates or appears to create | 
new jurisdiction must be construed strictly,! 
( (1877) 6 GH. D. 297® and (1877) 2 Q B. D. 179®).' 
A comparison of Ss. 476 and 479 also indicates 
that in acting under 8 . 476 the civil Court is 
not exercising any criminal jurisdiction. It is 
still acting as a civil Court, and consequently 
the High Court could revise its order under 
S. U5, Civil P. C, 

[111 This view accords with the Calcutta de- 
cision in 40 Cal. 477.® In that case a Full 
Bench consisting of five Judges beaded by La^y- 
lenoe Jenkins held that in the case of an order 
passed by a civil or revenue Court under S. 476 
Cr. P. 0. the High Court could not interfere 
under S. 439, Cr. P. 0., but could exercise the 
powers vested in it by 8. 115, Civil P. C. 

[ 12 ] A Full Bench of the Allahabad High 
Court baa adopted the same view (26 all. 249 ^"). 
In that case two Judges (Stanley, 0. J. and 
Blair J.) were of opinion that in a proceeding 
under 8. 476, Cr P. C., arising out of a civil 
Court the High Courts had no jurisdiction to re 
vise under 8. 489 of the Code. The third Judge 
(Banerji J.) was. however, of a different view. 
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But in the subsequent Full Bench case (28 ALL. 
554 '') all the three Judges expressed the unani- 
mous opinion that the High Court had no juris- 
diction to exercise its revisional powers on the 
criminal side in such a matter. 

[13] In the Full Bench case (I. L. R. 1940 
Mad. 762 ’*) the Madras High Court has also 
held that a revisional application would lie only 
under S. 116, Civil P. C. 

[14] Xjoarned advocate for the applicant re- 
ferred to the previous Full Bench case (57 
Mad. 177^*) in which it was decided that in ap- 
peal under s. 476B, Cr. P. C., in a civil procee- 
ding the appellate Court had x>ower under S. 423 
(c), (d) to remand the matter to the lower Court 
for proper disposal. But this decision is not 
consistent w'ith the previous Full Bench deci- 
sion in 31 M. L. J. 440’* wherein it was stated 
that the High Court’s iDOwers of interference were 
limited to s. 115, C. P. C. Illogical as it may 
appear, the Full Bench in 57 Mad, 177^® did not 
question the authority in 81 M. L. J. 440^^ which 
decision they could not overrule and did not 
purport to do so. The decision in 57 Mad. 17?'® 
cannot hence be held to be authoritative. 

[ 15 ] In 13 Lab. 342^ the Full Bench follow- 
ing the Bombay case decided that the High 
Court could exercise the power of revision under 
S. 439, Cr. P. C. But the decision was greatly 
influenced by the previous practice of the 
Court. The authority of the case is also weak, 
for Dalip Singh J. who delivered the leading 
judgment conceded “if the matter were res 
Integra I would have come to the conclusion 
that the Allahabad view was a correct one.” 

[16] From this review of the authorities 
emerges the answer to the questions referred to 
the Full Bench. In my opinion the answer to 
the first question is that an application in re- 
vision against an order of the District Judge 
under s. 476 (s. 476B?), Cr. P. O.. is governed 
not by S. 439, Cr. P. C., but by s. 115, C. P. C. 

[ 17 ] If this answer is correct, the High Court 
can exercise revisional powers only where the 
subordinate Court has acted without jurisdiction 
or has failed to exercise its jurisdiction or has 
acted in the exercise of its jurisdiotion illegally 
or with material irregularity. Learned advocate 
for the applicant urged that in awarding costs 
in the proceeding the District Judge acted il- 
legally in exercise of his jurisdiotion. This in- 
volves consideration of the question whether the 
District Judge hna power to award costs in an 
appeal under s. 476B, Or. P. C. If, as 1 have al- 
ready held, the High Court could exercise revi- 
aional power under S. 116, C. P. O., it is a 
logical corollary that while acting imder S. 476 
the civil Court remains and acts as a civil Court. 
The fact that an appeal lies to an appellate 


civil Court also emphasises the civil character of 
the Court dealing with the application. Learned 
Government Pleader suggest^ that the Court 
could possibly award costs under S. 85, Civil P. 
C, But it is doubtful if S. 85 or S. 141, Civil P. C., 
will apply to the special proceedings provided 
in Ss. 476 and 476B, Or. P. O. In A. I.B. 1947 Pat. 
106^® Shearer J. held that since the Court was a 
civil Court, it had jurisdiction under S. 85, 0. P. 
0. to award costs. But in Kheyali Singh v. 
Nanu Lai Singh}^ Agarwala J. (as he then 
was) pointed out that when a civil Court took 
action under S. 476 it exercised powers confer- 
red on it by the Cr. P. 0. and its proceedings 
were governed by the provisions of that Code. 
I consider that the general provision of S. 86 
will not apply to an appeal under S. 476B for 
which sx)ecial provision h» been made in the 
Cr. P. C. It is obvious that the special law, that 
is, s. 4T6B., which is seLf-contained and does not 
provide for costs, must prevail over the general 
provision of s. 85 of the Code. In my view the 
decision in A. I. B. 1947 Pat. 138^® is correct. 
In the present case I hold that in awarding costs' 
the appellate Court acted illegally in exercise of) 
its jurisdiction. 

[ 18 ] I would, therefore, allow the application 
to this extent that the order as regards costs in 
the Court of the District Judge is set aside. 

[19] I do not propose to make any order for 
costs incurred in the High Court. 

[201 Agarwala C. J« — I agree. 

[ 21 ] Hanohar Lall J — I agree and wish to 
add a few observations. In this Court we have 
adopted the rule that this Court will not ordi- 
narily depart from a long course of decisions of 
the Calcutta High Court : see l pat. L. J. 232.^* 
The rule laid down in 40 Cal. 477* has been al- 
ways followed in this Court and it is not desir- 
able to upset that practice. 

[ 22 ] Upon a further examination of the ques- 
tion I am satisfied that the view taken in 40 Gsl. 
477* is correct. The critical question to decide is 
what is the nature of the proceedings which are 
taken by civil Courts when exercising powers 
under S. 476, CriminM P. C. How can the pro- 
ceedings he called “criminal’* when the very ob- 
ject of starting them is to decide whether a 
criminal comi^aint should or should not be 
lodged ? 

[23] The argument of the learned counsel for 
the petitioner was that S. 439, Criminal P. G., 
empowers the High Court to examine the pro- 
ceedings of a civil Court also when it is acting 
under S. 476, Criminal P. O. I do not agree with 
this contention because S. 439 has to be road with 
B. 435, Criminal P. 0. It is a weU-toown rule 
construction of statutes that^ ibe Court 

lean to interpretation whi<A would avoid m- 
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consistency between the different parts of the 
'statute: see the jadgment of Lord Atkinson in 
A.I.R. 1921 p. o. 240.*® Das J. in 6 pat. L. J. 58*® 
adopted the same rule when considering the 
ambit of S. 195 (b) and S. 476, Criminal P. C., 
as it stood in 1919. I am, therefore, of the opinion 
that S. 439 does not empower the High Court to 
examine the records of a proceeding which is not 
the proceeding of an inferior criminal Court. 

C23a] It was then argued that S. 476B (which 
gives a right of appeal against an order passed 
under S. 476A, Criminal P. C.) being inserted in 
the Code, it must be taken to be an order of 
“criminal** nature and, therefore, revisable under 
S. 439, Criminal P. 0. I am unable to agree with 
this argument either, because, as 1 have held 
above, the nature of the proceedings in the hrst 
Court not being of the nature of criminal pro* 
ceedings, the appellate order in such a proceed- 
ing would not convert it into a criminal pro. 
ceeding. It will also be observed that S. 476B is 
to be found in chap. 35 which has nothing to do 
with appeals. The chapter relating to appeals is 
chap. 81 which opens with S. 404 which provides 
that “no appeal shall lie from any judgment or 
order of a criminal Court ....’* Section 476B 
was necessary, otherwise no appeal would lie 
f^ainst an order passed under S. 476 or S. 476A, 
Criminal P. C. 

[24] I agree with the conclusion arrived at by 
my learned brother Kamaswami J. after an ex- 
haustive review by him of the leading autho- 
rities. 

[25] I am also satisfied that the view of Agar- 
wala J. (as he then was) that the civil Court 
has no jurisdiction to award costs was correct. 
The only section which empowers the civil Court 
'to grant costs is S. 36, but that power is limited 
|to suits and proceedings in the nature of suits. A 
proceeding to consider whether parties to a suit 
should or should not be put upon trial under 
the Penal Code is neither a suit nor incidental 
to a suit, although the offence may be alleged to 
have been committed in the course of the hear- 
ing of a suit or an execution proceeding. 

V.B.B. Application partly allowed. 

A. L R. (35) 1948 Patna 229 [C. N. 83.] 
AgARAV7ALA a. 0. J. AND DAS J. 

Rampalsingh and others — Petitioners — v. 
Emperor. 

Criminal Bevn. Nos. 84$, 867 and 1261 of 1946, 
Decided on 10*2-1947, from decision of Add!. 
Session Judge, Bbagalpur, D/- 1*5*1916. 

(a) Defence of India Act (1939)— Rules, Orders 
and Notifications under — Expiry of — Proceedings 
taken and person punished under them before expiry 
— I^oceedlngs, If can be re-opened and persons **di8> 
punished", upon expiry of statute — Interpretation 
of statutes— Repeal of temporary statutes— Effect 


on punishments already awarded— Revisional 
powers of Court, if can be used. 

As a gcueml rule, unless there is a special rule to 
the contrary, after a temporary Act has ospired, no 
proceedings can be taken upon it and it ceases to have 
further effect. Cousequcutly an offence committed 
against a temporary Act must be prosecuted and puni- 
shed before the Act expires and as soon as the Act 
expires any proceedings Nvhich bad been taken against 
a person will ipso /ac'o terminate. But once a person 
has been convicted and sentenced, it is altogether im- 
material whether the .\ct on which the order of the 
Court was based expires or subsequently repealed. The 
continuance of the punishment is ^y virtue of the 
orders of a competent Court though it was based on 
the Act before it was repealed. Once the person is 
Xjunished aud proceedings terminated before the expiry 
of the Act, he cannot bo “ dlspuuished ” on the expiry 
of the temporary statute. (Para 4] 

In revision the High Court exerc'ses a discretionary 
power and the transactions which had already been 
legally completed under a temporary statute, cannot be 
reopened under the discretionary power of the Court. 

Consequently the expiry of the Defence of India Act, 
and the Rules made tbcieundor and the orders and 
Notifications made under the Rules, does not in any way 
affect proceedings which had terminated aud been 
completed before the expiry of the said Act, Rules, 
Orders and Notifications: Engls\h and Indian case 
law referred. [Para 4] 

(b) Defence of India (Second Amendment) Ordi- 
nance. 1946 — Whether ultra vires — Government of 
India Act (1935), Sch. IX, S. 72. 

Defence of India (Second Amendment) Ordinance, 
1910 was validly promulgated and was not ultra vires 
the powers of the Governor-General under S. 72, Sob. 
IX, Government of India Act, 193$ : 45 Cr. L. J. 341; 
31 A. I. R. 1944 F. C. 86 ; 46 Cr. L. J. 5S9, lief. 

[Para 6) 

Cases referred : — 

1. (1841) 8 M.& W. 234: 10 L. J. Ex. 338, Steavensoa 
V. Oliver. 

2. (‘44) 23 Pat. 240 : 31 A. I. B. 1944 Pat. 217 : 46 Cr. 
L. J. 112 : 21$ I. C. 144, Madho Siogb v. Emperor. 

3. (1830) 6 Bing. $76 : 8 B. J. C. P. 212, Kay v. 
Goodwin. 

4. (1829) 9 B. & C. 750 : 7 L. J. K. B. 335. Surtees v. 
Ellison. 

5. (1946) 1946-2 All. E. R. 529, R. v. Wicks. 

D. 96 £. R. 259, Miller’s Case. 

7. (1820) 168 E. R. 881, R. v. Mckenzi. 

8. (’33) 20 A. I. R. 1933 All. 669 : 5$ All 961: 145 I 0 
680 : 34 Cr Ij J. 1030 (FB), B. Bansgopal v. Emperor. 

9. (’44) 1944 F. C. R. 1 : 30 A. I. R. 1943 F.C. 75 : 
I.L.B.(1948) Kar. F. C. 103: 45 Cr.L.J. 341 : 211 1.0. 
241 (F. C.), Emperor v. Sibuatb Banerji, 

10. (’44) 31 A. I. R. 1944 F. C. 86 : 23 Pat. 678: 1944 
F. 0. R. 295 : I. L. R. (1914) Kar. F. C. 172 (F. C.), 
Basanta Chandra v. Emperor. 

11. (’45) 32 A. I. R. 1945 P. C. 48 : 46 Cr. L. J. 589 : 
I.LR. (1945) Kar. P. 0. 97 : 72 I.A. -57: 219 I.C. 263: 
1045 F. C. B. 161 (P. C.), Emperor v. Benoari Lai 
Sarma. 

Das« Sinha (in No. S45), Bamanay\da SinTta (in 
No. 867) and S. C. Mukharji (in No. 1264) 

— for Petitioners. 
K. P. Varma [in Nos. 845, 867 and 1264) 

— for the Crown. 

Das J.— These three applications in revision 
arise out of three separate cases. They have, 
however, been beard together, because of a 
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common question of law which arises in them. X 
shall first deal with the common question of law 
and then deal with the facts of each case separa> 
tely, EO far as those facts are material for the 
contentions raised before us. 

[ 2 ] The common question of law which has 
been raised is the effectof the expiry of the De- 
fence of India Act and the Buies made thereunder 
on the convictions recorded and the sentences 
passed in these three cases. For the purpose of 
considering the question of law, it is sufficient 
to state that ih criminal Bevision No. 645 of 
1946, the two petitioners have been convicted 
and sentenced under Rule 61 ( 4 ) of the Defence 
of India Buies for the contravention of certain 
notifications made by the Governor of Bihar in 
exercise of the powers conferred by sub-rule (2) 
of Rule 81 , Defence of India Buies. The con- 
travention took place on l5th May 1945 

and related to the despatch of some bogs of rice 
by Shree Sita Bam Bice Mills of Nirmali of 
which petitioner Bam Pal Singh was the pro- 
prietor and petitioner Gulabcband Bai was the 
Manager. The prosecution case was that the 
bags of rice bad been despatched from 
Nirmali to a place in the Muzaffarpur Dis- 
trict in contravention of certain notidcations 
made by the Governor of Bihar relating to the 
transport of rice from one district to another. 
In Criminal Revision no. 867 of 1946 the peti- 
tioner is one Sadho Bai. He was convicted and 
sentenced under R. 81 ( 4 ) read with b. 121, De- 
fence of India Buies, for a contravention of a 
similar notification relating to the transport of 
rice from one district to another. In criminal 
Revision No. 1264 of 1946 the petitioner is Hari- 
charan Bhagat. He was convicted and sentenced 
under R. 81 (4), Defence of India Buies, for con- 
travening the terms of a licence granted to him 
under cl, 3, Bihar Cotton Cloth and Yam 
(Control) Order, 1945. 

[ 3 ] Now, the point of law which has been 
urged before us on behalf of the petitioners is 
that the. Defence of India Act, the rules made 
thereunder, the orders and Notifications made 
under the Buies — all ceased to have any effect 
after soth September 1946, and the expiry of the 
Said Act, Buies, Orders and Notifications must 
now be given effect to by setting aside the con- 
victions and sentences passed against the x>cti- 
tioners. Sub-s. ( 4 ) of 9. 1 , Defence of India Act, 
1939, as it originally stood, said that "the Act 
shall remain in force during the continuance of 
the present war and for a period of six months 
thereafter." Ordinance X of 1946 passed by the 
Governor- General on 5 th February 1946, deter- 
mines the date of the termination of the present 
war for certain purposes. It says, inter alia, 
that for the purposes of any provision made 


after 2nd September 1939, in any enactment 
or in any notification, rule or order under any 
enactment, etc., making any reference to the 
present war or the present hostilities, the pre- 
sent war and present hostilities shall, unless 
the subject or context otherwise requires, be 
deemed to continue to, and to end on, the day 
on which the Proclamation of Emergency 
made on Srd September 1939, under section 102 , 
Government of India Act, 1985, is revoked. It 
is stated that the Proclamation was revoked on 
1st April 1946. and therefore, the period of six 
months during which the Defence of India Act 
remained in force tmder sub s. ( 4 ) of S. 1 of the 
Act expired on 30th September 1946. So far the 
argument of learned counsel for the petitioners 
appears to be unassailable. On 80th March 1946, 
(that is a day before the revocation of the Pro- 
clamation of Emergency), the Governor- General 
made and promulgated the Defence of India 
(Second Amendment) Ordinance, 1946, and to 
sub s. ( 4 ) of s. 1 , Defence of India Act, 1939, were 
added the following provisions, namely: 

"but its expiry under the operation of this Bub*aectiOD 
shall not affect (a) the previous operation of, or any* 
thing duly done or suffered under this Act or any riffe 
made thereunder or any order made under any such 
rale, or (b) any right, privileges, obligation or liability 
acquired, accrued or inonnod nnder this Act or any 
role made therennder or any order made under any 
such rule, or (o) any penalty, forfeiture or ponishment 
incurred in respect of any order made nnder any such 
rule, or (d) any investigation, legal proceeding or re- 
medy in respect of any such right, privilege, omigatioo, 
liability, penalty, forfeiture, or ponishment as aforesaid: 
and any such investigation, legal proceeding or remedy 
may be instituted, oontinoed or enforced and any such 
penalty, forfeiture or punishment may be Imposed aa ii 
this Act had not expired." 

If these provisions were validly enacted, then 
there can be no doubt that the contention raised 
on behalf of the i)etitioners'mu9t fail. Learned 
counsel for the x^^titioners has very frankly 
conceded this, but has argued that the Defence 
of India (Second Amendment) Ordinance, 1946, 
is ultra vires of the Governor-General as the 
Ordinance-making authority. This is a point 
which I shall presently consider. To the conten- 
tion raised on behalf of the petitioners, there is. 
however, a short answer, which does not depend 
on, nor need invoke the aid of, the provisions of 
Ordinance xn of 1946, namely, the Defence of 
India ( Second Amendment ) Ordinance 1946. 
Now I propose to explain this answer before 
going on the provisions of Ordinance xil of 

1946. 

[4] It is now well settled that there is » 
difference between temporary statutes and sto- 
tutes which are repealed. The leading authority 
on this point is (1841) 8 M & W 234 where 
Barke B. expressed the distinction in the following 
words (at p. 241 of the report) : 
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“There is a differeooe between temporary statutes 
and statutes which are repealed; the latter (except so 
far as they relate to transactions already completed 
under them) become as if they had never existed ; but 
with respect to the former, the extent of the restric" 
tions imposed, and the duration of the provisions, are 
matters of oonstruotlon.“ 

Wo are not in the present case dealing "with a 
repealed statute and I do not, therefore, pause 
to consider tho effect of the Interpretation Act, 
1889, 8. 38 ( 2 ) (c) and (d), which provides that 
the repeal of an Act passed after the commenco- 
ment of the Interpretation Act shall not unless 
the contrary intention appears, affect any liabi- 
lity incurred or affect any penalty or punish- 
ment incurred in respect of any offence 
committed against any enactment so repealed, 
etc., nor is it necessary to consider the corres- 
ponding provisions in S. 6, General Clauses Act, 
1397, which makes a similar provision with re- 
gard to Indian Law. I have already said that 
we are not dealing here with a repealed statute, 
and S. 6, General Clauses Act, 1897, refers to a 
Oentral Act or Regulation. In a decision of this 
Court in 23 Pat. 240* it has been held that the 
Defence of India Rules are not a Central Act or 
a Regulation within the meaning of S. 6, General 
Clauses Act, 1897, and nothing in R. 3 (i). De- 
fence of India Rules, which applies the General 
Clauses Act, 1897, to the interpretation of the 
Defence of India Rules, can extend the scope of 
S. 6, General Clauses Act, 1897. It is sufiBcient 
to state that even the repeal of a statute does 
not invalidate transactions already completed 
under the repealed statute. This is made clear 
in the observations of Parke, B., quoted above. 
Maxwell on the Interpretation of Statutes has 
put the matter thus : 

•‘Where an Act expired or waa reeled, it was for- 
merly regarded. In the absence of provisions to the con* 
irary, as having never existed, except as to matters and 
transactions past and closed. Where, thereiore, a penal 
law was broken, the ofiender ooold not be punished 
under it, if It expired before he was convicted, altboogb 
the prosecution was begun while the Act was still in 
force.’* 

Maxwell has quoted in support several English 
decisions ; (183o) 6 Bing. 676;* (1829) 9 B. & O. 
76 ^ at p. 762, etc. It has been observed by Lord 
-Goddard 0. J. in a very recent decision, 1946-2 
All B. B. 629*; 

•'There are dicta both by the Chief Baron and by 
Alderson. B. in (1341) 8 M. A W. 234l which go for* 
ther, and appear to say that in any cose where a man 
offends against a temporary statute be can be convicted 
and punished after its expiration bat this is contrary to 
the older cases which were not cited to tho Judges, in 
partioulnr, 96 E. R. 2696 and (1620) 168 E. B. 881.7’* 

The position under a temporary statute, so far 
as transactions already completed are concerned, 
cannot be worse than under a repealed statute. 
To hold otherwise would mean that a person 
who commits an offence against an Act of a 


temporary nature and is punished for disobey- 
ing the Act during its existence as a law is to 
become "dispunished*' on its ceasing to exist. In 
( 1841 ) 8 M. & w. 234^ Alderson, B. expressed 
himself specially against any such contention. 
In all tho three cases before us the convictions 
of the appellants had been recorded and the ap- 
peals by them disposed of before the expiry of 
the temporary’ statute. In Cri Rev. no. 8l5 of 
1946 the offence was committed on 15-5-1945, and 
conviction was recorded on 22-3 1946. The ap- 
peal was disposed of on 1-5-1946. In cri. 
Rev. NO. 867 of 1946 the offence was committed 
on 19-1-1946, conviction was recorded on 18-4- 
1946, and the appeal was disposed of on 25-6- 
1946. In Cri. Rev. no. 1264 of 1946, the offence 
was committed on 2-9-1945, conviction was re- 
corded on 16-5-1946, and the appeal was disposed 
of on 7-9-1946. Therefore, in all the three cases 
the proceedings for the prosecution had con- 
cluded before the expiry of the temporary sta- 
tute. In two of the cases the applications in 
revision were filed when the temporary statute 
was in force. In the third case tho application 
was filed after the expiry of the statute. The 
applications in revision have no doubt boeu 
heard after the expiry of the statute. This in my 
opinion makes no difference. In revision this 
Court exercises a discretionary power, and it can 
never have been intended that transactions 
which had already been legally completed under 
a temporary statute should be reopened under 
the discretionary powers of this Court. It is also 
to be noted that all necessary proceedings for 
the punishment of the offenders hod been taken 
by the Crown during the time the statute was 
in force, and the right of appeal which the offen- 
ders had under the law, had also been unsuc- 
cessfully exercised within that time. Dealing 
with the question of temix)rar>' statutes in A.l.B. 

1933 ALL. 669® Sulaiman C. J. had stated : 

“According to the English Law, as a general rule, 
unless there is a special rule to the contrary, after a 
temporary act has expired no proceedings can be taken 
upon it and it ceases to have any further effect. It 
would follow that an offence committed against a tem- 
porary Act most be prosecuted and punished before the 
Aot expires, and as soon as the Act expires any pro- 
ceedings which had been taken against a person will 
ipso facto terminate.” 

In that case it was further observed as follows ; 

“Once a person has been convicted and sentenced it 
is altogether immaterial whether an Act on which the 
order of the Court was based expires or is subseqnenUy 
repealed. The continuance of the punishment is not in 
consequence ol the operation of S. 6, General Clansea 
Act. any longer, but is by virtue of tbe order of a com- 
petent Court though it was based on the Act before it 
was repealed.” 

In the coses before us the proceedings against the 
petitioners had terminated and the petitioners 
bad been punished before the expiry of the Aot. 
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That being the vosition, the petitioners cannot 
now be "dispunisLed"’, to borrow the expression 
used by AJderson, B. aiier, the expiry of the 
temporary statute. This, in iny opinion, is the 
short answer to the contention raised on behalf 
of the petitioners. A similar view can be inferred 
from the observations made by Eord Goddard 
C. J. in 1940.2 All. E. R. 529® referred to above. 
Dealing with the contention that a particular 
provision in the Emergency Powers (Defence) 
Act, 1939, covered only past and completed acts, 
the Lord Chief Justice observed : 

“Now if this sub-section operates only on matters 
paat and completed, it may well be asked what object 
there was in enacting it at all. A competent authority 
or adminlstvator under the Act would not require it for 
his protection after the Act had expired, provided what 
bad been done or omitted thereunder was authorised 
by the Act at the time of the act or omission. To take 
an example, if after the expiration an action of tres- 
pass, either to the person or to property, were brought 
gainst an officer of the Crown alleging detention with- 
out trial or. taking possession of land against the will of 
the owner, he could plead that, at the time he did the 
act complained of, it whs justified bv the law then in 
force.” 

This shows that for past and completed acts no 
special provision was necessary. The special pro- 
visions made in Ordinance xil of 1946, no doubt, 
cover past and completed proceedings, as also 
proceedings instituted but not completed. We 
are, however, considering the matter aa though 
there were no such special pi'ovisions. ' In my 
view the expiry of the Defence of India Act. the 
Rules made thereunder, the Orders and Notifi'. 
cations made under the Rules does not, in any 
jway, affect proceedings, which had terminated 
’and been completed before the expiry of the said 
|Act, Buies, Orders and Notifications. 

[6] I now come to Ordinance xii of 1946. 
The Ordinance was made and promulgated by 
the Governor-General in exercise of the powers 
conferred by S. 72, Government of India Act, 
as set out in scb. 9, Government of India Act, 
1936. Under that section the Governor-General 
may, in case of emergency make and promul- 
gate ordinances “for the peace and good Govern- 
ment in British India or any part thereof.” The 
section further says that the Ordinance baa the 
like force of law as an Act passed by the Indian 
liegislature. The section, as it originally stood, 
makes the Ordinance valid for a period of six 
months only. By amendments made by the 
India and Burma (Emergency Provisions) Act, 
1940, the words "for the space of not more than 
six months from its promulgation” were suspen- 
ded during the period specified therein, which 
period came to an end on 1-4-1946, imder the 
India and Burma (Termination of Emergency) 
Order, 1946. Learned counsel for the petitioners 
has contended before us that the Governor-Gene- 


ral could not by Ordinance directly amend an 
Act of the Indian Legislature, and therefore, the 
Ordinance in question is ultra vires of the 
powers of the Governor- General under S. 72 of 
Sch. 9. This very contention was raised before 
the Federal Court in 1944 P. O. R. 1.® Their 
Lordships pointed out that the question in the 
broad form in which it bad been put in that 
case was not capable of a comprehensive answer, 
and considered it unnecessary to pronounce any 
decision on that question, in the view which 
their Lordships took of another section of Ordi- 
nance 14 [xiv] of 1943 which was the Ordinance 
under consideration in that case. It was, how- 
ever, pointed out by their Lordships that as re- 
gards subject-matter and local extent the powers 
of the Ordinance-making authority were co- 
extensive with those of tne ordinary Legislature, 
but there were two limitations upon its powers : 
(l) as to the circumstances in which the powers 
could be exercised, and (2) the limitation as to 
the time during which any measure enacted by 
Ordinance-making authority would remain in 
operation. The first limitation related to the 
existence of an emergency, and it was pointed 
out that the Court could not go behind a dec- 
laration of emergency made by the Ordinance- 
making- authority. The case went up to the 
Privy Council, and was decided on a ground 
which relieved their Lordships, as observed by 
Lord Tbankerton who deliver^ the judgment 
of their Lordships, from any consideration of 
ordinance 14 Cxiv] of 1948. In A. I. R. 1944 P. O. 
86*® the validity of the Restriction and Deten- 
tion Ordinance (8 [iii] of 1944) was questioned 
before the Federal Court and dealing with that 
question it was pointed out by their Lordships 
that the words "for the peace and good Govern- 
ment in British India” were words of the widest 
amplitude. The argument was again raised aa to 
the power of the Ordinance-making authority to 
repeal a provision of an independent legislative 
measure, but it was stated that the argument 
did not call for determination in that case. It 
was, however, observed that it would be too 
much to maintain that no Ordinance could con- 
tain any provision inconsistent with a provision 
contained in any Act of the Legislature. In A I.B. 
1946 P. c. 48** the power of the Ordinance-mak- 
ing authority under S. 72 was considered by 
their Lordships of the Privy Council and it was 
observed as follows : 

“Assuming that the condition as to emergency ^ 
fulfilled, the Gorernor- General acting under pe**- 
may repeal or alter the ordinary law 
sionary jnrisdiction of the High ^ Court, jost as tne 
Indian Legislature itself might do^*’ 

The question in that case was whether me Gove^ 
nor-General could exclude the revisional and 
appellate powers of the High Court in casea 
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dealt with by the Special Courts constituted 
\mder the Ordinance, and the question had 
special I'eference to S. 223, Government of India 
Act, 1936. It was, however, pointed out that the 
Governor General acting under para. 72 might 
repeal or alter the ordinary law, as to the revi- 
sionary jurisdiction of the High Court, just 
as the Indian Legislature might do. In the 
case of the Defence of India Act, 1939, the Indian 
Legislature could certainly amend it. I do not 
see why the Governor-General cannot do the 
same in exercise of the power's given to him 
under s, 72, provided the restrictions mentioned 
therein are not exceeded. It has not been shown 
to us that in making and promulgating Ordi- 
nance 12 [xn] of 1946 the Governor- General has 
exceeded or ignored the restrictions imposed 
upon him by S. 72. As to the emergency there is 
a clear recital in the preamble, and as pointed 
out by their Lordships of the Privy Council in 
A. I. R. 1945 P. C. 48,^^ the question whether an 
emergency existed at the time when the Ordi- 
nance was mode and promulgated was a matter 
of which the Governor-General was the sole 
Judge, The other restriction as to time also 
does not appear to have been exceeded, because 
the Govemor-General has merely incorporated 
certain provisions regarding the effect of the ex- 
piry of the temporary statute. It was not an at- 
tempt to amend a permanent enactment of the 
Legislature, as distinguished from an attempt to 
amend an act of limited duration, a distinction 
which was pointed out by their Lordships of 
Federal Court in 1944 P, o. R. 1.® I must confess 
that there may he some difificulty regarding that 
part of the provisions of the Ordinance which 
allows legal proceedings to he “instituted” after 
the expiry of that : it may be argued that that 
is legislating for the future and for an indefinite 
period. That question does not, however, arise in 
the present case, and the Ordinance cannot be held 
to he ultra vires on that ground, that part being 
clearly severable from the rest of the provisions. 

[6] For the reasons given above, I am unable 
to accept the contention that ordinance 12 Cxii] 
of 1946 , was ultra vh'es of the powers of the 
Governor-General under S. 72 as set out in 
sob. 9, Government of India Act, 1935. The 
provisions of this Ordinance place the matter 
beyond any doubt whatsoever. It states that the 
expiry of the Act shall not affect any penalty, 
forfeiture or punishment incurred in respect of 
any contravention of any rule made under any 
Act or of any order made under any such 
rule. The conviction made and punishment 
imposed on the petitioners oannot, therefore, be 
set aside on the ground that the Defence of India 
Act and the Rules made thereunder have ex- 
pired after 80th Setpember, 1946. 


[7] It remains now to consider the facts of 
each case. It would be convenient to take up 
each application separately. In Criminal Revi- 
sion NO. S45 of 1945 case was that Shree Sita 
Ram Rice Mills, of which petitioner Eampal 
Singh was the proprietor and petitioner Gulab- 
chand Rai was the Manager, had despatched rice 
to a place in Muzaffarpur in contravention of 
a permit which bad been granted to the Mills 
for the despatch of “khudi” only from Nirmali 
to Bhagwanpur. The Courts below have found 
these facts to be clearly established by the evi- 
dence in the record, and nothing has been stated 
before us which should lead us to think that 
any error had been committed by the Courts 
below. There was one document, Bx. 1 re- 
garding the admissibility of which there was 
some doubt. The Court of appeal below has 
however, considered the case leaving Ex. 1 
out of consideration. The only substantial point 
which has been argued before us is that Gulab- 
chand Rai, the manager, could not be made 
liable for the following reasons. The prosecu- 
tion case was that the bags were loaded by some 
coolies under the supervision of an employee of 
the name Balak Tewari, of the Bice Mills. The 
defence of the petitioners was that the loading 
had keen done by mistake. The plea of mistake 
has, however, been negatived by the Courts 
below for very good grounds. The proprietor of 
the Mills was undoubtedly responsible for the act 
of his servant done within the scope and authority 
of his employment. Gulabcband was not present 
at the time of the loading, nor was the 
employer. He was merely another employee of 
the Bice Mills. I do not, therefore, think that 
Gulabcband can be held liable for the act of 
another employee, namely Balak Tewari. The 
only person who can be held liable for a contra- 
vention of the permit is Rampal Singh, who is 
responsible in law for the acts of his servant 
done within the scope and authority of the 
latter’s employment. In criminal Revision No. 
867 of 1946 the point which has been urged before 
us is that the petitioner had been prejudiced by 
the amendment of the charge at a very late 
stage ot the trial. In my opinion, there was no 
prejudice. What happened was that R. 121 of 
the Defence of India Rules was not mentioned 
in the charge at first. This was subsequently 
added, and the petitioner was given a further 
chance to cross-examine prosecution witnesses 
and adduce any additional evidence, if he so 
liked. From the very beginning the prosecution 
case was that the petitioner had taken some 
bags of rice to Gerhi Ghat for the purp)03e of 
taking them by boat across the river to another 
district. The petitioner was sitting on 42 bags 
of rice when be was questioned by the Food 
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Grain Inspector. The petitioner admitted that 
he was waiting to take the bags of rice to the 
district of Saran on the other side of the river. 
It has been contended before ns that the state- 
ment of the petitioner to the Food Grain Ins- 
pector was not admissible in evidence. The 
Food Grain Inspector was not, however, a 
police officer, and there is nothing to show that 
the statement was made as a result of any 
threat, inducement, etc. The Court of appeal 
below, however, has not decided the case on the 
basis of the statement made by the petitioner. 
It has decided the case on the other evidence in 
the record, and has come to the finding that the 
petitioner was doing an act preparatory to a 
contravention of certain notifications forbidding 
the transport of rice from one district to another 
In my opinion, the petition has no merit. 

[8] In Criminal Revision No. 1264 of 1916, the 
petitioner has been found to have contravened 
the terms of a licence granted to him under cL 3 
of the Bihar Cotton Cloth and Yarn (Control) 
Order, 1946, Learned counsel for the petitioner 
has made a gallant but unsuccessful effort 
before us to show that there was no contraven- 
tion of the terms of the licence. It appears that 
house and the shop of the petitioner was search- 
ed on 2 nd Sept. 1946, by a Magistrate, and 
on verification of the stock register it was found 
that there was- a shortage of several pairs of 
dhotis and saris, 949 yards of other cloth, 13 
chaddars and 3 towels. It has been contended 
before us that the Magistrate did not count or 
measure certain cut-pieces, nor did he take 
account of the transactions of the day. These 
points have been sufficiently dealt with by the 
Court of appeal below. The shortage in towels 
and chaddars cannot be accounted for by out- 
pieces. 1 am, therefore, of the view that the pe- 
titioner had been rightly convicted of contra- 
vening the conditions of the licence granted to 
him. 

[9] In the result. I would allow the applica- 
tion of Gulabchand Hai in Criminal Revision 
NO. 866 of 1946. The conviction and sentence 
passed against him are set aside. He is disohai^- 
od from bail. The applications of the other x>6- 
titioners f^, and are dismissed. There are no 
grounds for interference with the sentences pass- 
ed. Those^ of the petitioners other than GuTab- 
chand Bai who have been sentenced to impri- 
sonment must now surrender themselves to 
their bails and serve out the sentences imposed 
on them. 

Agarwala Ag. C. J. — I agree. 

R-QJ>« Order accordingly. 


A. I. R. 

A. I. R (35) 1948 Patna 234 [C, N. 84,] 

AGARWALA AG. 0. J. AND ATYAR J. 

Peshan Shaikh and others — Petitioners, v. 
Emperor. 

Criminal Rev. No. 597 of 1947, Decided on 10-10- 

1947, against order of Addl. Diet. Magistrate, Santal 
Parganas, D/- 15-5-1947. 

Santal Parganas Justice Amendment and Mis- 
cellaneous Provisions Regulation of 1947, S. 2 (b) — 
Conviction by first Class Magistrate — Pending 
apppel to Additional District Magistrate, Santal 
Parganas Justice Amendment and Miscellaneous 
Provisions Regulation of 1947 coming into force— 
Additional District Magistrate has jurisdiction to 
dispose of appeal — Bihar and Orissa General 
Clauses Act (1 of 1917), S. 8 (c). 

A Regulation duly passed by a Governor acting 
under S. 92 (2) of Government of India Act, 1935 is to 
have the force of and is to be regarded in every way as 
a Provincial Act except that it is enacted by the 
Governor aoting in his discretion. Santal Parganas 
Justice Amendment and Miscellaneous Provisions 
Regulation of 1947 was made by the Governor nnder 
S. 92 (2) of Government of India Act and hence is a 
*'Bibar and Orissa Act” for the purposes of S. 8 (o) of 
Bihar General Clauses Act. The Begulatiou must also 
be regarded as a repealing enactment within meaning 
of S. 8 (c) of Bihar General Clauses Act. Hence where 
an accused is convicted by a first doss Magistrate and 
an appeal is filed before an Additional District Magis* 
trate he has jurisdiction to dispose of the appeal even 
though pending snob appeal the Santal Parganas Jns- 
tice Amendment and Misoellaneous Provisions Regnla- 
tloD of 1947 comes into force as the Regulation will ndt 
affect the appeal which was already pending. 

[Paras 6, 6 and 7J 

S. R. Ohosal^ior Petitioners. 

K. P. Varma — for the Crown. 

Ayyar J. — The petitioners were convicted 
and sentenced by the Sub-Divisional Magistrate 
of Pakaur in Santal Parganas under 8. 4 of the 
Bihar Fowls etc., Gattel Movement Control Order, 

1948, and two of them were further convicted 
and sentenced under 8. 353, Penal Code by 
the same Court by a judgment dated 13th 
August 1946. There was an appeal to the 
Additional District Magistrate of Santal Far- 
ganas against this conviction, and by his 
judgment dated 15th May 1947, the learned 
Additional District Magistrate dismissed the 
appeal. While the appeal was pending before 
the learned Additional District Magistrate, that 
is, on 12 th April, 1947, the Santal Parganas 
Justice Amendment and Miscellaneous Provi- 
sions Regulation of 1947 came into force in the 
Santal Parganas, and s. 2 (b) of this Regulation 
provided inter alia that any person convicted 
by a first class Magistrate conld appeal to the 
CJourt of Session. On the strength of this provi- 
sion it was contended, therefore, before Shearer, 
J., who first heard thia application, that the 
learned Additional District Magistrate had no 
jurisdiction to hear the appeal and that the 
order passed by him on I5ffi May 1947, was 
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illegal and fit to be set aside. As a point of law 
is involved in. this contention, affecting a number 
of similar applications pending before the Court, 
the matter has been referred to a Division 
Bench. 

[2l To appreciate the point raised, it will be 
necessary to give a short history of the provi- 
sions made from time to time for the hearing 
of appeals from convictions in the Santal 
Parganas and to explain the circumstances in 
which this point of law has come to be raised. 
The Santal Parganas Justice Regulation of 1893, 
which is the earliest Regulation to be considered , 
provided for appeals from convictions by Magis- 
trates other than the Deputy Commissioner to 
be filed before the Deputy Commissioner and 
appeals from convictions and sentences by the 
Deputy Commissioner to be filed before the 
Commissioner as the High Court. Regulation 
NO. IV of 1933 made no changes in this position 
relevant to the point in issue, but Regulation 
III of 1940 provided in s. 4 that the Code of 
Criminal Procedure, 1898, shall have effect in 
the Santal Parganas subject to certain modi- 
fications among which the relevant provisions 
are to be found in clauses (a), (b) and (c) of 
sub 9 . (l) S. 4. Briefly stated, clauses (a) and (b) 
provided for appeals to the District Magistrate 
from convictions by 2 nd and 3rd Class Magis- 
trates as well as ist Class Magistrate other than 
the Additional District Magistrate and clause (c) 
prescribed that from convictions by the District 
Magistrate or the Additional District Magistrate 
appeals were to lie to the Sessions Judge. Now 
8. 2 (b) of the Santal Parganas Justice Regula- 
tion of 1947 made a further amendment to the 
1893 Regulation by substituting the following for 
clauses (b) and (c) of sub-s. (1) of S. 4 of the 
1893 Regulation : 

"Any person convicted on a trial held by tbe District 
Magistrate, the Additional District Magistrate or any 
other Magistrate of the lat class or any person senten* 
ced under 8. 349 or in respect of whom an order has 
been made or a sentence has been passed under S. 380 
by the District Magistrate, the Additional District Ma- 
gistrate or any other Magistrate of tbe Ist class may, 
subject to tho provisions of para, (o), appeal to the 
Court of Session." 

Paragraph (d) sub-s. (l) of 8. 4 of the Regulation 
of 1940 was to be re-lettered as para, (c) and re- 
ferred to appeals to the High Court from con- 
victions by Magistrates specially empowered 
under 8. 30, Criminal P. C., and does not arise 
for consideration in the present petition. The 
position created by 8. 2 of the Regulation of 
1947 is, therefore, that an appeal from a convic- 
tion by a ist Class Magistrate, including a Dis- 
triot Magistrate or an Additional District Ma- 
gistrate, lies hereafter to the Sessions Judge, and 
with the coming into force of the Regulation of 


1947 a person in the Santal Parganas convicted 
by a ist Class Magistrate may appeal to the 
Court of Session. The contention raised before 
us is that by virtue of this provision the present 
petitioners had acquired a right of appeal to the 
Sessions Judge of Santal Parganas from their 
conviction by a First Class Magistrate and that 
since this Regulation had come into force when 
their appeal was still pending before the Addi- 
tional District Magistrate of Santal Parganas, 
the learned Additional District Magistrate had 
no jurisdiction to dispose of tbe appeal and his 
order upholding tho conviction is illegal. 

[3] The argument arises because unlike Re- 
gulation III of 1940, which provided in S. 4 that 
all cases, appeals, and revisions pending on the 
date on which that Regulation came into force 
were to be disposed of as if the Regulation of 
1940 had not been passed or, in another words, 
under the then existing procedure, the Regula- 
tion of 1947 mode no such provision in respect 
of cases, appeals and revisions pending on the 
date on which the Regulation of 1947 came into 
force. The question, therefore, is whether in the 
absence of any such speciflc provision in the 
Regulation of 1947 the Additional District Ma- 
gistrate of the Santal Parganas bad jurisdiction 
to dispose of the appeal filed by tbe petitioners, 
which was pending ^fore him when tbe Regu- 
lation of 1947 came into force in tho Santal 
Parganas. 

[ 4 ] In tbe absence of a specific provision in 
this regard, S. 2 of the Regulation of 1947 must 
bo interpreted with reference to the General 
Clauses Act. Section 8 (c) of the Bibar and 

Orissa General Clauses Act of 1917 provides that 

"Where any Bihar and Orissa Act repeals any en- 
actment hitherto made, or hereafter, to be made, then, 
unless a diflerent intention appears, tbe repeal shall 
"not affect any right, privilege, obligation, or liability 
acquired, accrued or incurred under any enactment so 
repealed." 

and under sub-s, (e) such repeal shall nob 

"affect any investigation, leg^ proceeding or rernedy 
in respect of any such right, privilege, obligation, liabi- 
lity, penalty, forfeiture or punishment es aforesaid." 

and any such investigation, legal proceeding or 
remedy 

"may be instituted, continued or enforced, and any 
such penalty, forfeiture or punishment may be imposed 
as if tbe repealing Act had cot been passed," 

The question which now arises is two-fold; 
firstly whether the Regulation in question can 
be considered “a Bihar and Orissa Act’* for the 
purposes of tbe General Clauses Act, and secondly 
whether the provision in B. 2 of the Regulation 
of 1947 can be regarded as a repealing enact- 
ment. 

[6] Section 4 (7), General Clauses Act of 1917 
defines a '‘Bihar and Orissa Act’* as 

"an Act made by tbe Lieutenant ^Governor of Bihar 
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and Oiissa iu G>uDcil under the Indian Councils Acts, 
1861 to 1909, or the Government of India Act, 1915’* 

and includes “a Bengal Act made after the 18th 
day of January, 1899 which is still in force 
in Bihar and Orissa” etc. It is true that 
we are here dealing with a Regulation and not 
with an Act. The Government of India Act of 
1935 does not define a "Regulation” though 
s. 92 ( 2 ) provides for the making of Regula< 
lions by the Governor of a province for the i)eace 
and good government of an excluded or a 
partially excluded area in the province. Section 4 
(46), Bihar and Orissa General Clauses Act of 
1917 says that a Regulation "shall mean a legu* 
lation made under the Government of India 
Act, 1870, or the Government of India Act, 1915*’. 
It is to be observed, in the first place, that in 
the general rules of construction laid down in 
Ss. 6 to 22 and the further provisions embo- 
died in Ss. 23 to 28 with regard to orders, rules 
etc. made under enactments, the Bihar and Orissa 
General Clauses Act speaks only of "a Bihar 
and Orissa Act” and omits all mention of "Re- 
gulations”. This is in striking contrast to the 
corresponding provisions in the Central Act 
(General Clauses Act) which specially mention a 
"Regulation” apart from an Act. There can be 
no doubt, however, in my opinion, from the 
|Wording of s. 92, Government of India Act, 1936, 
|that a Regulation duly passed by a Governor 
acting under the provisions of this section is to 
:bave the force of and is to be regarded in every 
way as a Provincial Act except that it is enac- 
Ited by the Governor acting in his discretion. 
'Section 92 (1) lays down that the executive autho- 
rity of a province extends to the excluded and 
partially excluded areas therein but that no Act 
of the Eederal Legislature or of the Provincial 
L^islature shall apply to such areas unless the 
Governor by a public notification so directs, and 
this sub-section also empowers the Governor to 
make such exceptions or modifications as he 
thinks fit in the application of such an Act to an 
excluded or a partially excluded area. In sub- 
8 .( 2 ) of s. 92 the Governor has been given the 
power to 

"make Regulations for the peace and good government 
of any area in a province wfaich is for the time being 
an noluded area or a partially excluded area and any 
regoJatlon so made may repeal or amend any Act of the 
Federal lieglslatare or of the Provincial Legislature or 
any existing Indian law which ie for the time being 
applicable to the area iu question”, 

and goes on to say that such Regulations “shall 
be submitted forthwith to the Governor-General 
and until assented to by him in bis discretion 
shall have no efieot”, and contains the usaal 
further safeguard vesting a power in His Majesty 
to disallow such Regulations assented to by the 
Governor-General in the same way as any Act 


of a Provincial Legislature assented to by hiin. 
The Santal Parganas Justice Regulation of 1947 
was admittedly made by the Governor under 
sub*s. ( 2 ) of S. 92 of the Government of India 
Act, 1935, and received the assent of the 
Governor- General on 26th February 1947. Under 
8. 92 ( 2 ) of the Government of India Act, a 
Regulation made by the Governor may have the 
effect of repealing or amending any Act of the 
Federal or the Provincial Legislature or any 
existing Indian Law which is for the time being 
applicable to the excluded area in question; it 
would obviously be incongruous to hold there- 
fore, that a Regalation duly made by the 
Governor of Bihar is something less than "a 
Bihar and Orissa Act” for the purposes of the 
General Clauses Act of 1917. If this position is 
accepted, as I think it must be, the petitioners 
had a right to contend under S. 8 (c) of the 
Bihar and Orissa General Clauses Act that their 
former right of appeal to the Deputy Commis- 
sioner from a conviction by a first class Magis- 
trate had accrued under the old Regulation and 
could be exercised to its completion in spite of 
the fact that the Regulation of 1047 had come 
into force when their appeal before the Deputy 
Commissioner was still pending; ^ionversely* 
under s. 8 (e) of the Bihar and Orissa funeral 
Clauses Act, the Regulation of 1947 did not affect 
the appeal which was already pending. 

[6l The Santal Parganas Justice Regulation 
of 1947 merely purported to amend the Santal 
Parganas Justice Regulation of 1893 in regard to 
appeals from first class Magistrates. In effect, 
however, the provision that appeals from con- 
victions by first class Magistrates, other than the 
District or Additional District Magistrates, 
would lie to the Court of Session repealed 
the former provision that such appeals lay 
to the District Magistrate. In other words, 
the amendment Regulation of 1947 naust 
be regarded as a repealing enactment so far as 
the point in controversy is concerned. 

[7] In the result, therefore, it must be held 
that the Additional District Magistrate of Santal 
Parganas bad the necessary jurisdiction to hear 
the appeal filed before him by the x)etitioner3 
and that he was competent to dispose of this 
appeal in the way he did by his judgment datedj 
16 th May 1917. No other point has been rais-i 
ed on behalf of the petitioners or in the refer- 
ence made by Shearer J., and the application 
must be rejected. 

Agarwala Ag. C. J. — I agree. 

D.S. Application rejected. 
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A. I. R. (85) 1948 Patna 237 [C, N, 85,] 
AgarwaiiA Ag. C. J. and Meredith J. 

KxoveTnor-General in council — Defendant 

Appellant v. Messrs. Banglal Nandlal — 

Plaintiff — Bespond^nt. 

A. F. A. D. Nos. 1*234 and 1235 of 1946, Decided 
on 8*1*1948, from decision of 3td Addl. Sub*JQdge, 
Oaja, D/* 25-4-1946. 

Evidence Act (1872), S. 114, illus (g)— Non pro- 
duction of material evidenee by defendant-— Adverse 
inference can be drawn even if plaintiff did not call 
upon defendant to produce such evidence. 

Where the defendant has n^t examined an important 
witness and has not produced relevant docoments, the 
mere fact that the plaintiff did not call upon the defen- 
dant to produce this evidence is no reason why the 
Court should not draw an adverse inference against the 
defendant on the ground of the non-production of the 
evidence : 24 A. I. R. 1937 P. C. 162, Ref. [Para 2] 
Annotation : (’46* Man), Evd. Act, S. Ill, N. 11. 

Case referred. :- 

1 . (’37) 64 I. A. 176 : 24 A. I. B. 1937 P. C. 152 : 
I.L.R. (1937) Bom. 875 : 31 S. L. R. 826 : 168 I.O. 1 
(P. 0.), Surat Cotton Spinning and Weaving Mills Ltd. 
V. Secretary of State. 

S. Bose and A". C. GJtos^— for Appellant. 

Raj Kishore Prasad — for Respondent. 

Agarwala Ag. C. J These two appeals by 

the defendant are from a deoision of the Subor. 
dinatd Judge reversing a decision of the Munsif 
in two suits which were tried together. On 9th ja. 
unary 1943, the plaintiff handed over to the East 
India Railway Co., two consignments of cloth at 
Cawnpore for despatch to Gaya. One consign* 
ment consisted of three bales and the other of 
two bales. Both consignments were covered by 
a Risk Note in Form Z which, in so far as iU 
terms are relevant for these appeals, exonerates 
the Railway Company from liability for the loss 
of a part of a consignment, except in oases where 
the loss 19 due to the misconduct of the Company 
or its servants. Out of one of the consignments 
one bale was not delivered to the consignee and 
neither of the bales of the other consignment was 
delivered to him, with the result that he insti- 
tuted two suits out of which these appeals have 
arisen. The Court of appeal below has found that 
the theft took place at Karamuasa, a station 
between Mogulsarai and Gaya, and that the theft 
was with the connivance of the railway servants 
at Karamnasa or due to their misconduct. The 
facts are that the train arrived from Cawnpore 
at Mogulsarai with the seals of its wagons intact. 
The seals on the doors of the wagons were 
checked at Mogulsarai before the train left there. 
At Karamnasa the train was shunted on to a 
dark siding. It was the duty of the Guard to 
check the seals of all the wagons in the train at 
Karamnasa. He did not do so. Some twenty 
minutes after the train bad been put on the siding 
it was reported to the Guard that the door of 


went to this wagon and veriBed the fact that the 
door was open and reported the matter to the 
Assistant Station Master who had the door re- 
sealed. When the wagon reached its destination, 
namely, Gaya, it was found that the loss I have 
mentioned above bad occuried. 

[ 2 ) The findings of the Court of appeal below 
are challenged on the ground that the Court has 
drawn an inference adverse to the defendant 
from the omission to examine the Watch and 
Ward men who were on duty at Karamnasa, or 
to produce the reports which they made relative 
to the train of which the wagon carrying the 
missing consignments was apart. It is contended 
that this inference should not have been drawn 
against the defendant in this case in view of the 
fact that, after the defendant had produced his 
evidence, he offered to examine such further 
evidence as the plaintiff should desire, and the 
plaintiff did not then call upon him to examine the 
Watch and Ward men or to produce their reports. 
In support of this proposition reference was made 
to the decision of the Privy Council in 64 i. A. 
176 .' That case, however, so far from support- 
ing the proposition for which it is cited, is a 
complete authority for the contrary. The facts 
in that case were that the doors of a wagon 
containing bales of cloth were opened while the 
train was at the station at Buxar, and a num- 
ber of bales were removed after the train had 
left Buxar. The Guard, whose duty it was to 
examine the seals on the doors of the wagon, 
was not among the witnesses whom the de. 
fondant at first examined. At the close of 
the defendant’s evidence, however, an application 
was made to examine this Guard on commis- 
sion. The application was rejected. At a sub- 
sequent stage of the litigation the defendant 
offered to examine the Guard in Court, but did 
not eventually do so. The Privy Council held 
that an inference adverse to the defendant could 
be drawn by reason of the non-examination of 
the Guards, although it will be noticed that at 
no time had the plaintiff called upon the defen- 
dant to produce this witness. In fact the Privy 
Council pointed out that it was clearly for 
the defendant himself to decide whether be 
had produced all the evidence which he desired 
to adduce in order to avoid an inference of 
misconduct. Here too. the defendant, in order, 
to avoid an inference adverse to him for non-j 
examination of the Watch and Ward staff at^ 
Karamnasa and for the non-production of tbe^ 
reports, should have examined the men who. 
were on duty. The mere fact that the plaintiffj 
did not call upon the defendant to produce thisi 
evidence was no reason why the Court below! 
should not have drawn an adverse inference 
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against the defendant on the ground of the non< 
production of this evidence. 

[3] Furthermore, there was ample evidence 
from which the Court could infer that the theft 
did nob take place while the train was in motion 
from Mogulsarai to Karamnasa, but at Kara- 
mnasa itself, and that the removal of the 
goods from the wagon was with the con- 
nivaoce of, or due to the misconduct of the 
railway staff at Karamnasa. With regard to 
the first of these points, the evidence discloses 
that the seals of the wagon containing the bales 
were checked at Mogulsarai and found intact. 
The bales were of sufficient weight to require a 
number of men for their removal. The Ouard 
in charge of the train did not notice the presence of 
such a number of men anywhere on the track 
between Mogulsarai and Karmnasa. There is no 
evidence that the door of the wagon was found 
open on its arrival at Karmnasa. The fact that 
the door was open was not disclosed to the guard 
until twenty minutes after the train had been 
put on the siding. The only person or persons 
who could have stated whether the door was 
open on the arrival of the train were the men 
who made the report to the guard and who 
have not been examined. This evidence and 
these circumstances afford an ample basis for the 
Court below to have come to the conclusion that 
the theft took place at Karamnasa. With regard 
to the Court’s finding that the removal of the 
goods was with the connivance or owing to the 
misconduct of the railway staff at Karamnasa, 
the evidence and the circumstances are also suffi- 
cient for this purpose. From the evidence of the 
guard, it would appear that there were two 
Watch and Ward men on duty at Karamnasa. 
Unless these persons took part in the removal of 
the goods or connived at their being removed, 
it is incredible that three heavy bales of cloth 
should have been removed from the wagon 
without anybody noticing it. I am, therefore, 
satisfied that there is no reason to interfere with 
the view taken by the Court below that the loss 
of these goods was due to the misconduct or 
connivance of the railway staff. Tbe appeals 
must, therefore, be dismissed with costs. There 
will be only one hearing fee for both the appeals. 
Meredith J. — 1 agree. 

S> 0 . Appeals dismissed. 
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SiMHA J. 

Babu Lai Sahu and others — Petitioners v. 
Hakim Tamizuddin and others — Opposite 
party. 

OivU BevQ. Ko. 132 of 1947, Decided on 22-9-1947, 
against order of Munsif, 1st Court, Begosarai, D/*17‘2* 
1947. 


A. i.a 

Civil P. C. (1908), O. 9, R. 5 — “For a period of three 
months” — Court giving plaintiU only three days* 
time for steps to be taken for service on defendant 
and not indicating that defendant’s name would 
be expunged from record for failure to take steps 
within time — Court’s order expunging defendant 
and not granting further time held contravened 
R. 5. 

On 19th July 1946, the Court held that the summons 
on one of the defendants was served but was.not pro^r. 
Tbe plaintifi was directed to take fresh steps for service. 
On 7th August 1946 the Court allowed plaintiff’s ap- 
plication of 5tb August 1946 for substituted service bat 
gave him only three days’ time to take necessary 
steps. This order did not indicate that unless steps 
were taken within tbe time tbe name of the defendant 
would be expunged from record. On 6tb September 
1946 the plaintiff applied for time to take necessary 
setps for the substitued service. Tbe Court ordered tbe 
defendant to be expunged for want of requisite steps. 

Held that the Court acted against tbe provisions of 
O. 9. R. 6. tPara 2] 

Annotation: — (44--Com) C. P. C., O. 9 B. 5 Notes 9 
and 3. 

K. N. Varma—~iot Petitioners. 

S. Hasan and S, H. Banerji — for Opposite Party. 

Order. — This application in revision is direo- 
ed against tbe orders of tbe learned Munsif of 
Begusarai expunging the defendant 10 from 
tbe suit and refusing to recall that order when 
the plaintiffs appeared to show cause against the 
order expunging that defendant. It appears, 
with reference to the order.sheet of tbe suit, that 
on 19th June, 1946. both parties applied for time, 
and one Bhutoo Mian, karpardaz of defendant 
10 , filed certain documents, as per list; but 
the Court ordered, notwitbstandiug that, that the 
summons bad not been properly served on that 
defendant. Tbe plaintiffs were directed to file 
processes for fresh service on the said defendant 
10. On 19th July 1946, the order.sheet says 
that the summons to newly added defendant, 
that is to say, defendent 10 , was served, but 
it was not proper. Therefore, tbe plaintiffs were 
directed to take fresh steps for service on that 
defendant. On the Srd of August, tbe plaintiffs 
applied for time to take necessary steps, and, on 
the 6th, the plaintiffs made an application sup- 
ported by an affidavit that substituted service be 
effected against tbe said defendant. The Court 
passed orders after hearing the parties on 7tb 
August 1946, allowing tbe plaintiffs’ application 
for substituted service, but gave them only three 
days’ time, that is, till 10th August 1946, 
to take tbe necessary steps. This order did not 
indicate that unless steps were taken by that 
date, the name of defendant 10 would be 
expunged from tbe record. On €th Septem- 
ber 1946, the plaintiffs applied for time to 
the necessary steps for substituted service gainst 
that defendant. The Court order^ that defei^ 
dant 10 be expunged (as 2) requisite steps hod 
not been taken. 
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rSl In my opinion, the Oourt below haa acted 
against the provisions of Rule 6 of order 9, 
Civil P. 0. In the first place, the Court gave the 
plaintiffs only three days* time to take the 
necessary steps for substituted service. That in 
itself was wholly insufficient. The Court did 
not indicate in its order-sheet that it was what 
is here called a peremptory order. In my opinion 
the Court below would have exercised a sound 
judicial discretion if it had allowed the plaintiffs’ 
prayer for time to take the necessary steps in the 
matter. Not having done so, the plaintiffs again 
applied to the Court for recalling that order on 
20th November 1946. This delay must partly be 
leferrable to the intervening Puja holidays. I 
am informed that the requisite steps for service 
on defendant 10 have already been taken. In 
those circumstances, I would set aside the orders 
of the learned Munsif expunging the name of 
defendant 10 from the record, and direct that 
the plaintiffs should be given an opportunity of 
having defendant 10 before the Court after 
doe service of the summonses. There will be no 
order as to costs in this Oourt. 

D, Mevision allowed. 
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Imam and Das JJ. 

Raja Surajpal Singh — Appellant v. Ram- 

gati Singh and others. Plaintiffs and others 

Defendants — Respondents. 

A.F. A. D. No. 124 of 1945, Decided on 1-4-1947, 
from deoleion oi Sab-Jadge, Arcab, D/- 10-11-1944. 

(a) Bibar Tenancy Act (8 [VIII] of 1885), S. 22 (2) 
— Scope — Occupancy holding purchased by one 
cosbarer landlord and sub-let to third person— 
Purchasing cosharer is still liable to pay rent to 
other cosharers — Suit for such rent — Person to 
whom land is sub-let is not necessary party. 

Section 22 (2) clearly recoguieea that when an occu- 
pancy right in land Is transferred to a person jointly 
interested in the land as proprietor, i. e., a cosbarer 
landlord, be shall be entitled to hold the land subject 
to the payment to bis co-proprietors their share of the 
rent which may be from time to time payable to them. 
The fact that be sob-lets the land to some one else can- 
not deprive his cosharers of the right to realise from 
him their share of the rent which may be from time to 
time payable. Where the co-proprietors bring a suit for 
rent against the purchasing oo-proptietor in respect of 
the holding poiohased by him, the person to whom the 
land is sah-iet Is not a necessary party to such a suit: 
13 A. I. B. 1926 Pat. 680, Bel. on. [Para 3] 

(b) Bihar Tenancy Act (8 [VIII] of 1885), S. 112A 
—Proceedings under— All landlords not made par- 
ties— Notices not Issued to them — Decision given 
In their absence — Order reducing rent held was 
without jurisdiction. [Para 4] 

Oases referred 

1. <’27) 6 Pat. 184 ; IS A. I B. 1926 Pat, 680 : 97 L 0. 
68, Eictya Nand ▼. Bam Lai. 


2. (’40) 27 A. I. R. 1940 Pat. 467 : 19 Pat. 80i : 199 
I. C. 50 (P. B.), Sunder Mall v. Lacbhmi Tewari. 

3. (’26) 7 P. L. T. 170 : 13 A. I. R. 1926 Pat. 263 : 5 
Pat. 281 : 93 I. 0. 1001, Jbapsi Sao v. Bibi Allman. 

4. (’22) 3 P. L. T. 13 : 9 A. I. R. 1922 Pat. 193 : 65 
I. C. 5S6, Nand Kishore Singh v. Mathura Sahu, 

5. (’22) 3 P. L. T. 22 : 9 A. 1. R. 1922 Pat. 62 : G5 
I. C. 281, Basodeo Narain v. Badba Kisbun. 

6. (’43) 24 P. L T. 173 : 30 A. I. R. 1943 Pat. 194 : 
22 Pat. 382 : 207 I. C 353 (F. B.), Bibi Kaniz Fatima 
V. Hassain-uddin Ahmad. 

7. (’37) 18 P. L. T. 700 : 24 A. I. R. 1937 Pat. 506 ; 
16 Pat. 600 : 171 I. C. 306, G. B. Solano v. Ume- 
sbwari Suer. 

8. (’39) 26 A. I. R. 1939 Pat. 522 : 185 I. C. 557, 
Sokhdeo Pandey v. Rameshwar Prasad. 

Kanhaiyaji — for Appellant. 

L. E. Chaudhuri — for Respondents. 

Imam J. — This is an appeal by defendant 1 
against the decision of the Subordinate Judge of 
Arrah who affirmed the decision of the Munsif of 
Buxar. The plaintiff had sued for recovery of 
arrears of rent for the years 1347-1350 in respect 
of 7.03 acres of land. The plaintiff alleged to be 
the malik of four annas share in the takbta in 
suit by virtue of a rehan deed executed in his 
favour by defendants 2 to 6. Defendant 1 is also a 
cosbarer malik of that takhta. He had purchased 
the rent claimed land from the original raiyat 
at a rent sale. According to the defendant, he 
bad settled the land after his purchase with 
Nathun Mahton who, he alleged, is a necessary 
party to the suit. His further defence was that 
the rent bad been reduced by the Rent Redac- 
tion Officer and he was liable to pay rent at that 
rate to the plaintiff for bis i^roportlonate share 
and not at the original rate. Both the Courts 
below, as I have already indicated, rejected his 
defence and decreed the suit at the rate of rent 
claimed in the plaint. 

[ 2 ] Mr, Kanhaiyaji on behalf of the appellant 
(defendant l) has raised three points. The first 
point was to the effect that Nathun Mahto was 
a necessary party to the suit, having regard to 
the provisions of 8. 22 (2), Bihar Tenancy Act. 
The second point urged by him was that the 
rent was properly reduced by the Rent Reduc- 
tion Officer and, and therefore, the plaintiff could 
not get a decree at the original rate of rent. His 
third point was that the plaintiff mentioned in 
the plaint that the annual rental for the holding 
was Bs. 4115-3, but had been given a decree for 
his share at the rate of Rs. 7-9-8. 

[8] As to the first i^oint, as far as I have been 
able to understand the submission of Mr. Ean- 
haiyaji, it is that when a cosharer purchases an 
occupancy right in land of a tenant in whom all 
the cosharers are interested, be holds the land 
subject to the payment to his co-proprietors or 
the share of the rent which may be from time to 
time payable to them. If he inducts on to the 
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land a third person such third person may either 
be a tenure-holder or a raiyat of the land. De- 
fendant 1 having settled the land with Nathun 
Mabton, Nathun Mahton became the raiyat of the 
land and it was necessary to make him a party to 
the suit. In my opinion, Nathun Mahton might 
have been a proper party, but certainly was not 
a necessary party. As between defendant 1 and 
his cosharers, the only matter for decision was 
as to the liability of the defendant towards his 
cosharers for the rent of the land purchased by 
him from the original tenant. Section 22 (q) clear, 
ly recognises that when an occupancy right in land 
is transferred to a person jointly interested in 
the land as proprietor, be shall be entitled to 
hold the land subject to the payment to his co- 
proprietors this share of the rent which may be 
from time to time payable to them. The fact 
that he sublets the land to some one else cannot 
deprive his co-sharers of the right to realise from 
him their share of the rent which may be from 
time to time payable. In 6 pat. 134^ Boss J. 
observed with reference to S. 22 (2), Bihar Tenan- 
cy Act, as follows : 

“The question is not free from difficulty; but it is im* 
portant to observe the exact language of S. 22 (2). It is 
not enacted that if the transferee sublets the land to a 
third person, such person shall be a tenure holder or a 
raiyat, as the case may be, in respect of the land, but 
that suah person ahall be deemed to be a tenure bolder 
or a raiyat; that is to say, the section itself recognises 
the relationship as artificial and. by implication suggests 
that, by making such a settlement, the transferee is 
not a landlord, but that the peculiar status conferred 
upon him by the section still continues notfrithstaod- 
ing the settlement.’* 

1 myself can see no sufficient reason to doubt 
what was said by Ross J. in the case just cited. 
My own impression of the section is that no 
matter what the purchasing co-sharer does by 
way of subletting the land to a third person vis- 
a.vis himself and his co-sbarers his liability to 
pay the shares of the rent to bis co-sharers re- 
mains unaffected. Having regard to the view 
which I hold, it is clear that Nathun Mahton 
was not a necessary party and his absence from 
the position of a party in the litigation does not 
go to the root of the question. 

Ul As to the second point, it is clear that in 
the rent reduction proceedings under s. il2-i^' 
Bihar Tenancy Act, only defendant l was made 
a party and the other landlords of the holding 
were not made parties. No notices were issued 
to them. The decision was given in their absence. 
It is quite clear that in these circumstances the 
order reducing the rent was without jurisdiction. 
Rule 84 framed under the Bihar Tenancy Act 
states : 

''When a landlord or tenant applies for the settlement 
of a lair rent, a notice in Form Id in Schedule 1, ahall 
he serred on every person interested to the application, 


together with a copy of the application, or extraot 
therefrom or summary thereof, so far as the application 
concerns such person.” 

Rule 114 states : 

“Buies 82, 83, 84, 85, 87 and 86 A of these Rules 
shall apply as far as may be to applications under 
S. 112A.” 

Rule 115 provides for a general notice when the 
Governor has issued a notification under sub-s. 
(i) of s. 112 A. Rule 117 states: 

“If the landlord or a tenant of any occopanoy holding 
referred to in the notice served under B. 115 does not 
attend after service of the said notice has been proved, 
the proceeding may be ex parte. Provided that when 
the Collector proposes to alter tbe existing rent of any 
occupancy holding and the parties have not attended in 
compliance with tbe notice served under R. 116. tbe 
Collector shall serve on such person interested a special 
notice, and the rent of anoh holding shall not be altered 
in the absence of such person until after the service of 
such special notice has been proved.” 

It is clear, therefore, that in tbe absence 
of other landlords on whom no special notice 
was served under R. 117, tbe rent of bolding 
ought not to have been altered. I am satisfied, 
therefore, that having regard to what has been 
proved in this case, the order reducing tbe rent 
was without jurisdiction and does not bind tbe 
plaintiff. 

[5] As to the third point, whatever may have 
been tbe error in the statement made in the 
plaint regarding tbe annual rental for tbe bold- 
ing in question, the plaintiff claimed Bs. 7-9-3 
as his annual quota of rent. Not only he gave 
evidence to that effect, but his evidence found 
support from the deposition of defendants' wit- 
ness D. w. 1 who is the karinda. This witness 
stated specifically that the plaintiff and Babu 
Surajnath Singh are the malika who receive half 
and half out of Rs. 15-2-6. Both the Courts 
below acted on this evidence and found that tbe 
rent claimed was correct. This point, in my 
opinion, has got no substance. 

[6] In the result, I would dismiss this appeal 
with costs. 

[7] Das J. — I agree, and should like to add 
a few observations with regard to the point 
which arises out of S. S2 ( 2 ), Bihar Tenancy Act. 
Tbe question raised before us is if Nathan Mahton 
was a necessary party. Tbe two judgments of the 
Courts below do not show in what circumstances 
the appellant, who was the purchasing co-sharer, 
bad settled tbe land with Nathun Mahton and on 
what rent. There is nothing in tbe record to 
show that Nathun Mahton was accepted as a 
raiyat by the entire body of landlords; on the 
contrary, tbe judgment of the Court of appeal 
below shows that Nathun when he applied for 
reduction of rent under S. 112 A, Bihar Tenancy 
Act, described the appellant alone as his sole 
landlord. It has not been proved on behalf of 


SURAjpAii Singh v. Ramgati Singh (Da& /J Patna 2tl 


the appellant that the settlement with Nathun 
Mahto was a hona fide settlement by a co-sharer 
landlord. It has, however, been contended on 
behalf of the appellant that Nathun Mahto be- 
came a raiyat in respect of the land settled with 
him by the pnrobasing co-aharer, by virtue of the 
provisions of S. 32(2), Bihar Tenancy Act. The 
appellant relies on that portion of sub-s. (3) of 
S. 22 which says that 

‘Tf such transferee sub-lets the land to a third per- 
son, snob third person shall be deemed to be a tenure- 
holder or a raiyat as the case may be, in respect of the 
land.” 

It is contended that the Illustration appended to 
the snb-seciton shows that the person who takes 
the land for the purpose of cultivating it himself 
from the transferee co-sharer becomes a raiyat 
in respect of the land. The point is not free 
from difficulty, but having heard learned counsel 
1 have come to the conclusion that Nathun 
Mahto was not a necessary party in this case, 
and the plaintiffs-respondents could still sue the 
transferee co-sharer for their share of the rent 
which was payable to them from time to time. 
I have already pointed out that their is nothing 
in the record which would go to prove that 
Nathun Mahto was accepted as a raiyat by all 
the landlords or that the settlement made with 
him by the transferee co-sbarer was a hona fide 
settlement. The question posed before us is if 
tbe peculiar status which the transferee co- sharer 
gets under s. 22 ( 2 ), Bihar Tenancy Act, ceases 
after the transferee co-sharer settles tbe land 
with a third, party. No case has been cited 
before us which is directly in point. The C)ourt 
of appeal below relied on 6 pat. 134^ where the 
question arose in a somewhat different way. In 
that case, there were two bodies of landlords, 
one the Banaili Raj and tbe other Shrinagar 
Raj. The Banaili Raj acquired the status under 
3. 22(2), Bihar Tenancy Act, in respect of about 
155 bighas of land. The Banaili Raj settled tbe 
lands with certain other parties. Thereafter, 
there was a partition between the Banaili Raj 
and the Srinagar Raj, and a part of 155 bighas 
was allotted to the Banaili Raj and a part to 
the Srinagar Raj. Tbe Srinagar Raj sued one of 
tbe original tenants and obtained a decree and 
took proceedings for sale of the bolding. Then, 
the Banaili Raj brought a suit for a declaration 
that tbe party whom the Srinagar Raj bad sued 
had no connection with the land, and that tbe 
Srinagar Raj was entitled only to the propor- 
tionate rent of tbe 81 bighas of land. One of the 
points which was taken against tbe claim of the 
Banaili Raj was that after the settlement made 
by the Banaili Raj, tbe latter bad no further 
interest in tbe land and the peculiar status 
which it had got under 8. 22 ( 2 ), Bihar Tenancy 
194S P/31 & 32 


Act, had ceased after the settlement of the lands 
with third parties. This plea was not accepted, 
and it w’as observed that by making such a set- 
tlement, tbe transferee does not become a land, 
lord, and tbe peculiar status conferred upon the 
transferee by S. 22 (2) still continues notwith- 
standing the settlement. This observation ia 
against the contention raised on behalf of the 
appellant in tbe present appeal. Tbe decision in 
6 rat. 134,^ so far as it related to the position of 
a transferee co-sbarer on partition (at least after 
the amendments made in S. 22 in 1907), must be 
considered to have been impliedly overruled by 
the Full Bench decision in A. i. R. 1940 Pat. 467.* 
The decision in G Pat. 134^ was based on 7 p.Ii.t. 
170,* 3 P. L. T. 13* and 3 P. L. T. 22.® The Full 
Bench referred to those earlier decisions and did 
not follow 7 P. L. T. 170.* The observation made 
in 6 pat. 134^ regarding tbe position of a trans- 
feree co. sharer after settlement with a third party 
was not, however, questioned. The matter can 
also be looked at from another point of view. 
A single co-sbarer is not tbe landlord of the entire 
land and cannot create a valid tenancy in res- 
pect of it; see the observations made in 24 
p. L. T, 175.® There are many decisions of this 
Court where it has been held that where a co-‘ 
sharer landlord after purchasing an occupancy 
holding inducts a tenant on the land and realizes 
a higher rent than that which used to be paid 
by the occupancy tenant from whom the pur. 
chase was made, the other co-sharer landlords 
are not entitled to a share of the higher rent. It 
was observed that on a proper construction of 
S. 22 (2) of the Act, the rent referred to is the 
rent of the original occupancy holding, and not 
the rent payable in respect of the tenancy that 
may have been created afterwards by the pur- 
chasing co-sbarer : 18 p. L. x. 7C0.^ Similarly, if 
the purchasing co-sharer settles the land with 
third party on a nominal rent, the other 
co-sharers cannot be affected thereby and 
cannot be asked to forego their share of tbe 
original rent payable for the holding. As has 
been pointed out in A. i. R. 1940 pat. 467,* 
the amount paid to tbe other co-sharers by 
the purchasing co-sharer is not “rent” in the 
strict sense of tbe word, but is compensation. 
If by operation of s. 22 (2), Bihar Tenancy Act, 
the third party inducted on the land becomes a 
raiyat under the entire body of landlords, then 
a very anomalous result may follow. If the third 
party is inducted on higher rent, then bo would 
be paying at different rates of rent to different 
landlords. I do not think such a result is con- 
templated by S. 22 ( 2 ), Bihar Tenancy Act. 
There are certain observations in A. I. R. 1939 
pat. 522® which also show that the person induc- 
ted on the land by the purchasing co.sbarer may 
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become a raiyafc under the person so inducting 
him, but the action of a single co-aharer cannot 
prejudicially affect the right ot the other co- 
proprietors to realize their share of the original 
rent from the purchasing co-sharer. The position 
•will be different if it can be proved that the 
other co-sharers have accepted as tenant the per- 
son inducted by the purchasing co-sharer. The 
position may even be different if the settlement 
is a hona fide settlement, though I express no 
final opinion in that matter. In the case before 
us we know nothing about the circumstances in 
which l^athun Mahto was inducted on the land ; 
nor the terms on which he was so inducted, I do 
not see how the purchasing co-sharer can say in 
this case that his co-proprietors must sue Nathun 
Mahto on a reduced rental and thereby force 
them to give up the right to realise their share 
of the original rent from the purchasing co- 
sharer. In my opinion, the co-proprietors in this 
case are still entitled to get their share of the 
original rent from the purchasing co-sharer, not- 
withstanding the settlement, if any, with Nathun 
Mahto, and in this view of the matter, Nathun 
Mahto was not a necessary party, and the plain- 
tiff-respondents could not be non-suited on that 
•ground. 

9.C. Appeal dismissed. 


A. I. K. (36) 1948 Patna 242 [C. N, 88.] 
Manohar Lall and Mukharji JJ. 

Eari Prasad Agarwala — Appellant v. 
Qovernor-OenerdUin-Oouncil — Respondent. 

A. F. A. D. No. 696 ol 194C, Decided on 23-12-1947, 
from decision of Dlst. Judge, Purulia, D/- 26*1*1946. 

Railways Act (1890), Appendix C, Cl. (3)— Signa- 
ture of consignee In delivery book at destination is 
not conclusive evidence of complete delivery. 

According to clause (3), Appendix C of the Railways 
Act, the raUway receipt given by the Railway Adminis- 
tration for the articles delivered for conveyance must 
be given up at destination by the consignee to the Rail- 
way Administration, and the signature of the consignee 
or his agent in delivery book at destination shall be 
evidence of complete delivery. This however do'-s not 
mean that such signature of the consignee or his agent 
will be conolueive evidence of complete delivery and no 
other evidence will be permitted to be adduced to show 
that really there was no complete delivery. 

[Paras 3 and 6] 

S. O. Maeumdar — for Appellant. 

S. N. Bose — for Respondent. 

Hukhavil J. — In this second appeal the 
plaintiff is the appellant. The judgment^ under 
appeal is one of revereal. So far as the facts are 
concerned, they are practically all admitted. 
Plaintiff Hari Prasad Agarwala is a man of 
business at Jbaria. On 8th August 1942 two 
consignments, one containing 200 bags of masur 
and the other 260 bags of gram, were despatched 
from Basaram to Jbaria under invoice Nos. 19 


and 18 respectively, the consignee in each case 
being the plaintiff. On l7tb August 1942 the 
plaintiff’s representative went to Jbaria Railway 
Station, paid the requisite railway freight in 
respect of the two consignments but for want of 
time could take delivery of only 30 bags of 
masur and 3 bags of gram. The goodshed in 
which the bags of masur and gram were kept 
was closed at 5 P.M. and so the representative 
of the plaintiff bad to come away without taking 
complete delivery. When on the next day the 
plaintiff’s man went to the Railway station 
again for taking delivery of the remaining bags 
it was found that 84 bags of masur and 61 bags 
of gram were missing. The plaintiff’s representa- 
tive thereupon took open delivery of the consign- 
ments in the presence of the goods clerk. The 
plaintiff claimed Rs. 1576 for the loss of masur 
and RS. 733 / 2 /- for the loss of gram. In para- 
graph 5 of the plaint it was stated that the loss 
was due to the *'wilful negligence, misconduct 
and lack of proper care” on the part of the ser- 
vants of the East Indian Railway Administra- 
tion, Jbaria, being a station on the East Indian 
Railway. The Governor- General-in- Council re- 
presenting the East Indian Railway Administra- 
tion, the defendants in suit, filed written state- 
ment denying liability. It was alleged in para- 
graph 2 of the written statement that the con- 
signments in question reached their destination 
on 16th and 17th August 1942 with theii 
seals intact. Further it was stated that they 
were unloaded in "good and sound condition" at 
Jbaria Railway Station. In paragraph 3 the 
defendant stated that the plaintiff’s representa- 
tive took delivery of all the bags of both the 
consignments on clear receipts on I7tb August 
1942 , but could not take away all the bags and 
had to leave behind some in the railway goods- 
shed. It was further the case of the defendant 
that on the evening of I7tb August 1942 Jbaria 
Railway Station was raided by an unruly and 
violent mob which burnt the goods-sbed and the 
post office at Jbaria and looted away property 
from the goods-ahed including several bags of 
the two consignments in suit. It was also the 
case of the defendant that the Claims Inspector 
and the goods clerk of the Railway held an en- 
quiry and found that 84 and 51 bags of the two 
consignments were destroyed by the mob. In the 
oiroumstances mentioned in the written state- 
ment the defendant denied his liability to pay 
the amount claimed by the plaintiff. 

[ 2 ] The learned Subordinate Judge at Dhan- 
bad, who tried the suit, held that the defendan 
was liable for the loss of 84 bags of masur and 
51 bags of gram which were not dehvwed by 
the plaintiff. As the prices claimed by the 
. plaintiff for the masur and gram were not dis- 
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pnted the learned Sobordinate Judge gave a 
full decree to the plaintiff. The defendant appeal- 
ed to the District Judge and in appeal the 
learned District Judge held that in the circum- 
stances of the case the defendant could not be 
made liable for the loss of the goods. Hence 
this second appeal. 

[Si One of the grounds on which the learned 
lower Court has held that the plaintiff is not 
entitled to succeed in the suit is that according 
to clause (3), Appendix C, Railways Act, the 
railway receipt given by the Hallway Administra- 
tion for the articles delivered for conveyance 
must be given up at destination by the con- 
signee to the Railway Administration, and the 
signature of the consignee or his agent in deli- 
very book at destination shall be evidence of 
complete delivery. The learned District Judge 
apparently was in error when be took this to 
meah that such signature of the consignee or 
his agent will be conclusive evidence of com- 
plete dehvery and no other evidence will be 
permitted to be adduced to show that really there 
was no complete delivery. In the present case it 
is admitted by the Railway Company that the 
bags for the loss of which the suit had to be 
brought could not be taken away by the plain- 
tiff’s man because the goods-shed was closed at 
5. F. M. There is evidence to show ioat the goods 
arrived at Jharia partly on the I6th and partly 
on 17th August 1942. "Without any loss of 
time the plaintiff’s representative wanted to 
take delivery. Before delivery could be comp- 
leted the shed was closed by the Railway Comp- 
any as it was getting late. That evening the shed 
was attacked by a large mob and some of the 
goods stored there were destroyed or looted. It 
was admitted by the defendant that the 135 bags 
in respect of which the suit was filed were either 
destroyed or looted away by the rioters. This 
(being the position, 1 do not see how the defend, 
ant can rely on clause (8) of Appendix C, Rail- 
ways Act, and ask any Court to draw the 
jconclusion that complete delivery of the two 
consignments in question was taken. 

[4] On behalf of the defendant-respondent it 
was contended that as there was a widespread 
loot and destruction of properties in the goods- 
shed, the learned District Judge who was the 
final Court of fact rightly arrived at the conclu- 
sion that the bags in question were lost during 
the raid on the goods-shed. That there were 
widespread distnrhances throughout the country 
is a matter of history now and a Court can al- 
most take judicial notice of that fact. But this 
alone will be of little avail to the defendant who 
has to prove in case of non-delivery as in the 
present case that these particular consignments 
were lost due to the acts of the rioters. The 


learned lower Court correctly formulated the 
question when he observed as follows at page 27 
of the paper-book. 

“The question, however, arises for consideration 
whether theso very goods which were delivered to the 
consignee were looted during the disturbances that is 
say, in the night of 17-8-42.” 

Further on, the learned District Judge says that 
there is no evidence of eye-witnesses on the 
record to show that these very goods were ac- 
tually looted. It will amount to an absurdity to 
ask for the evidence of eye-witnesses to prove 
the allegation of the loot of these very consign- 
ments. It is easy to imagine that while the loot 
and destruction went on no railway employee 
was allowed to go near the shed. Even if any 
spectator was present in the neighbourhood of the 
goods-shed it was not at all likely that he could 
notice as to which of the bags in the goods-shed 
were looted or destroyed and which of them were 
left behind by the rioters. As could be expected 
an inventory was taken after the incident. Na- 
turally this was done by the Railway Company. 
The papers relating to the inventory must 
be in the possession of the Railway Company. 
Strangely enough, they have not been product 
in this case. It is only natural that the non- 
production of these papers was severely com- 
mented upon in the lower Courts as well in this 
Court. The learned lower appellate Court seems 
to have been quite alive to the proposition of law 
that where a party can produce evidence, speci- 
ally documentary, to prove a fact and it does 
not produce that document the Court should 
make adverse inference against such party. 
Then he observes that to make an “adverse 
inference is one thing and holding that the party 
has failed to prove its case is another.” The 
learned lower Court then goes on to describe 
wbat must have taken place at the time of the 
alleged loot. As already indicated above, there 
was admittedly a raid on the goods-shed attended 
with loot and destruction. If the evidence in the 
case had been that whatever was in the shed at 
the time of the mob attack on it was either car- 
ried away or destroyed leaving nothing in the 
shed, then the matter would certainly have been 
different, for, the whole musfalways include a 
part, but the admitted facts in this case go to 
show that the alleged loot and destruction were 
in respect of only some and not of all that was 
in the shed. D. W. 3 Panchanan Chatterji who 
is an a^istant goods clerk at Jharia Railway 
Station was examined on behalf of the defen- 
dant. He has proved two reports, Bxs. E and 
Eq. These reporte clearly go to show that an 
inventory of the goods left behind by the rioters 
was taken by the Claims Inspector with the help 
of the goods clerk. No doubt in the report 
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EX. F submitted by the goods clerk, Jharia, to the 
Inspeotor, Watch and Ward Department, Aaan. 
sole, it is stated that 135 bags of the two consign- 
ments in question were looted away by the mob, 
but in the absence of the inventory this report 
which is in the handwriting of one Mr. J. B. 
Ray and has been proved by D. w. 3 Panchanan 
Chatterji cannot be safely relied on to exonerate 
ihe Railway Company. The learned District 
Judge was not quite right when he observed 
(vide page 80 of the paper-book) that in the cir- 
cumstances of the case the only reasonable in- 
ference that can be drawn is that these goods 
were lost in the course of the loot of the goods- 
sbed. 

[5] In my opinion, the view taken by the 
learned District Judge is not correct and for 
the reasons stated above I would allow the 
appeal and restore the judgment and the decree 
of the learned Subordinate Judge. The appellant 
is entitled to his costs in all the Courts. 

[6] Manohar Lall J. — I agree. Great reli- 
ance was placed before us that cl. (8), Appendix c., 
Railways Act, clearly lays down that when a 
consignee has handed over a railway receipt at 
^the destination to the railway authorities, this 
amounts to an actual delivery of the goods, and 
thereafter the goods remain with the Railway 
< Company at the risk of the consignee. 1 do not 
lagree with this contention, because cl. (8), of Appen- 
dix C only says that the''8ignature of the consignee 
in the delivery book at the destination shall be 
evidence of complete delivery. It does not say 
that it shall be the conclusive evidence of com- 
plete delivery. In the second place, my ex- 
perience is that railway receipts are first handed 
over to the railway authorities and then after 
making enquiries in the books and go-downs 
they deliver goods to the consignee. Again it 
may well happen that after the railway receipt 
had been handed over to the authorities at the 
destination, the authorities took time for search- 
ing the goods and the closing time arrived and 
the goods then were left in the custody of the 
railway company in whose custody they were 
already from before. In my opinion, the posi- 
tion is exactly the same as the delivery of the 
goods has not been made over to the consignee. 

D.s. Appeal allowed. 


A. I. R. (35) 1948 Patna 244 [C. N, 69.] 
Meredith and Sinha JJ. 

Dilo Bana and another — Defendants — Ap- 
pellants v. Munshi Kunj Behari Prasad and 
others, Plaintiffs and others. Defendants — 
Bespondents. 

A. F. A. D. No. 1029 of 1944, Decided on 21-3*1947, 
from decision of Addl.Sub Judge, Hazaiibagb, D/-3-8- 
1944. 


Civil P. C. (1908), O. 22, R. 9 ^Previous partition 
suit abating — Fresh suit is maintainable, 

A partition is a recurring cause of action so long as 
the property remains joint. Hence in such a case the 
plaintifis' right of partition will subsist even after the 
abatement of a previous suit for partition. 13 All. 309; 
28 All. 627, 2 A. I. R. 1916 All. 1, 10 C. W. N 839 and 
5 A. I. R. 1918 Cal. 393, Hel on; 1 A. I. R. 1914 
RIad. 170 and 15 A. I. R. 1928 Rang. Disling, 

[Fara 4] 

Annotation (’44'Com) C. P. 0. S. 11 Note 36 pt. 11, 
and O. 22, B. 9, N. 3. 

Cases referred : — 

1. (’15) 38 Mad. 643; 1 A.I.B. 1914 Mad. 170: 22 I. 0. 
260, Sbeshamma y. Venkata Surya Narayana. 

2. (’27) 5 Rang 786 : 16 A. I. R. 1928 Rang. 73 : 108 
I. C. 809, Maung Ba Tu v. Ma Thet Sn. 

3. (’91) 13 All. 809, Nasrat-ul-lab v. Mujib-ul-lab. 

4. (’06) 28 All. 627, Bishesbar Das v. Ram Prasad. 

5. (’15) 37 All. 156 : 2 A. I. R. 1916 All. 1 : 27 I, 0. 
694, T. C, Mukherji v. Afzal Beg. 

6. (’06) 10 O. W. N. 839, Madon Mohan v. Baikanta* 
nath. 

7. (’18) 27 C. L. J. 441 : 6 A. I. R. 1918 Cal.# 393 : 
45 I. C. 706, Durga Cbaran v. Ehundkar. 

Sarju Prasad and T. K. Prasad — for Appellants. 
Q, C. Das, Imam Al% and A. K. Chatterji — 

for Respondents. 

Sinha J. — This is a defendants' second appeal 
against a decision of the learned Subordinate 
Judge of Hazaribagb reversing that of the Man- 
sif of Giridih in a suit for partition. 

[ 2 ] In so far it is necessary to determine this 
appeal the facts may;shortly be stated as follows. 
There were two brothers, Sibban and Horil, who 
owned and possessed a moiety share in a certain 
holding bearing Khata No. 13. The plaintiffs 
re9x>ondeDts purchased the interest of Hortl's 
branch in that Khata, from bis son named Tojo. 
The plaintiffs had instituted a previous suit for 
partition, but as the heirs of one of the several 
defendants named Daso Rana bad not been 
substituted in place of the deceased defendant 
the suit had naturally abated, but the plaintiffs 
took the precaution of obtaining leave from the 
Court to institute a fresh suit after withdrawing 
that suit on the ground that it had become de- 
fective on account of defect of parties. That 
leave was granted, and ihe suit out of which 
this appeal arises was instituted for the same 
relief, namely partition. The defendants-appel- 
iants contested the suit on several grounds which 
it is no more necessary to recount except the 
ground of maintainability. Their contention on 
the question of law was that the second suit was 
not maintainable in view of the fact that the 
previous suit really had abated and that the 
plaintiffs obtaining permission from the Court 
to withdraw from the suit with liberty to bring 
a fresh one did not make any change in the 

legal position. , 

cal The Court of first instance gave way to 
this contention and dismissed the suit, but the 
lower appellate Court reversed the decision on 
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the ground substantially that a suit for partition 
instituted subsequently to the withdrawal of the 
former suit was based on a different cause of 
action from that alleged in the previous suit for 
partition, and that, therefore, the present suit 
was not, as alleged by the defendants, had on 
the ground that the previous suit bad abated for 
non*substitutlon. Hence this second appeal. 

[ 4 ] Mr. Sarju Prasad appearing on behalf of 
the appellants has contended on the authority of 
the decisions of the Madras High Court in 38 Mad . 
643^ and of a single Judge of the Bangoon High 
Court in 6 Bang. 785^ that the abatement of the 
previous suit had the effect of making the second 
suit not maintainable because it was again a 
suit for partition, that it to say, exactly the same 
suit which had proved infructuous in the previous 
litigation between the parties. It is enough to 
point out that the decision of the Madras High 
Court did not relate to a suit for partition. Hence 
the question of recurring cause of action had not 
to be considered in that case. In the Bangoon 
High Court case also, as pointed out by the 
learned Judge of that Court it related to the 
question of rights of the heirs of a deceased 
Burmese Buddhist, and his Lordship appears to 
have mode distinction between the legal position 
arising in that case and the position arising out 
of a suit for partition relating to joint family pro- 
perty of a Hindu, or the joint property of a Mus- 
lim as discussed in the several cases referred to 
in that very decision, namely, 13 ALL. 309,^ 28 
ALL. 627,* 87 ALL. 156.* 10 0. W. N. 839® and 27 
0. L. J. 441.^ Those Allahabad and Calcutta deci- 
sion are authority for the proposition that parti- 
tion is a recurring cause of action so long as the 
property remains joint. In this case it has never 
been determined by any competent Court that 
the property was either partitioned previously, or 
that the plaintiffs had by any process known to 
law lost their right of partition. That being so ,it 
must be held that the plaintiffs’ right of parti- 
tion subsisted even after the abatement of the 
previous suit for partition instituted by them. It 
must, therefore, be held that the decisions relied 
upon on behalf of the appellants are of no assis- 
tanoe to them for the purposes of tbe present case. 

t6l In my opinion, the lower appellate Court 
rightly held that the suit was maintainable in 
spite of the abatement of the previous suit for 
partition. The appeal is accordingly dismissed 
with costs. 

Meredith J — I agree. 

D.H. Appeal dismissed. 


A. I. R. (3a) 1948 Patna 248 [C. N. 90.] 

Meridith and Sinha JJ. 

Inderchand Kajriioal — Decree-holder — 
Appellant v. Bansropan Sahu and othei’S — 
J udgment-dehtors — Bespondents. 

A. F. O. 0. No. 397 of 1915, Decided on 21-3-1947, 
from decision of Sub-Judge, Shahabad, D/-8-10-1945. 

(a) Civil P. C. (1908), Ss. 40 and 42— Decree oi 
Calcutta High Court (O. S ) transferred to Bihar for 
execution — Rights and liabilities oi parties are gov- 
erned by Bengal Money Lenders Act (X of 1940) 
and not Bihar Money-Lenders Act(VII of 1939). 

Where a deorce obtained on tbe original side of tbe 
Calcutta High Court is transferred for execution to tbe 
Shahabad Court in tbe Province of Bibar, tbe transferee 
Court has to execute it in accordance with tbo law of 
procedure obtaining in the Courts in Bihar but has to 
determine tbe rights and liabilities of the parties in 
accordance with tbe substantive law obtaining in the 
Court which passed the decree, that is the transferor 
Court. Consequently the judgement-debtors have no 
locus staudi to make an application under Ss.lS and 14, 
Bihar Money Lenders Act. The rights and liabilities of 
the parties are governed by tbe Bengal Act (X of 1940) 
which regulates tbe transactions of moncy*leiuling in 
Bengal and it is Ibis Act which bus to bo referred to: 29 
A.I.B. 1942 Pat. 128,17 Cal. 491 and 36 Mad. 108, ner. 

[Paras 5 A 8] 

Annotation: — (’44-Com) Civil P.C., S.40 N. 1 and S. 
42 N. 1. 

(b) Bengal Money-Lenders Act (X of 1940), S. 2 
(12) and (4)— Commercial loan — Act does not apply. 

Where the transaction amounted to a commercial 
loan, it was not a loan within the meaning of S. 2(12) 
and therefore the transaction did not attract tbe other 
provisions of tbe Act. [Para 61 

Cases referred : — 

1. (’42) 29 A. I. R. 1942 Pat. 12S : 197 1. C. G27. 
Ranganadbatn v. Pannaebaramma. 

2. ('90) 17 Cal. 491, Tincowrie Dawn v. Debendra Nath. 

3. (’18) 36 Mad. 108 : 11 I. C. 63-5, Krishna Dass v. 
Alumbi Ammal. 

Mahahir Prasad, D. N, Vurjua and KanUaiyaji — 

for Appellant. 

Murtaza Fatal Ali — for Respondents. 

Sinha J. — This is a decree-holder’s appeal 
from a decision of the learned subordinate Judge 
of Shahabad in execution proceedings allowing 
the judgment-debtors’ objection that the proper- 
ties sought to be proceeded against should be va- 
lued under the provisions of 8,13 of Bihar Money- 
Lenders Act, and only a sufficient portion there- 
of be sold in accordance with the provisions of 
8 . 14 of that Act. 

[2] It appears that the decree. holder appellant 
obtained a decree for a large sum of money in 
the Calcutta High Court on its original side. Tbe 
decree recited that the suit was "to recover Rs. 
33,918-11.6 due for the price of goods sold and 
delivered with interest." That decree was trans- 
ferred to the Shahabad Court for execution, at 
tbe instance of the decree-holder appellant. In 
the Shahabad Court tbe judgment-debtors, who 
appear to have been a family firm carrying on 
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business in cloth, etc., made an application under 
SB. 13 and 14 oftthe Bihar Money-Lenders Act, 
alleging that “the claim of the decree-holder was 
based upon dues for balance of the value of 
goods purchased and despatched by the decree- 
holder as commission agent to the judgment- 
debtors including his commission, adhatdari, etc., 
and interest and costs.*’ Then the objectors pro- 
ceeded to give details of the arrangement between 
the parties whereby the agent (the decree-holder) 
had supplied goods on certain terms, the judg- 
ment-debtors agreeing to pay interest at 9 per 
cent, per annum on the outstanding amounts on 
an account being taken every year of the trans- 
actions between the parties. Those allegations 
were supported by an affidavit sworn to by one 
of the judgment-debtors in paragraph 4 Of which 
it is stated that the decree-holder is a registered 
money-lender under the Bihar Money-Lenders 
Act (Act vli of 19S9). To their application afore- 
said the judgment-debtors annexed a copy of the 
plaint in Suit No. 1619 of 1934 on the original 
side of the Calcutta High Court, which resulted 
in the decree under execution. It would appear 
from the plaint that the plaintiff decree- 
holder was commission agent for the pur- 
chase of various kinds of piece-goods as required 
from time to time by the defendants to be des- 
patched to their two shops in the district of 
Sbababad. '.Ibe terms on which this arrange- 
ment had been arrived at are also recited in 
detail. We are not concerned with those details, 
but one thing is clear that the nature of the 
transaction between the parties was that the 
plaintiff in his capacity as commission agent had 
agreed to purchase on behalf of the defendants, 
firm, piece-goods and he advanced money for those 
purchases on interest at 9 per cent, per annum. 

I8l The learned Subordinate Judge examined 
the nature of the transaction in detail, and came 
to the conclusion that the Bihar Money-Lenders 
Act applied to the transaction and that there- 
fore, Ss. 13 and 14, Bihar Money-Lenders Act 
would operate in respect of the decree under exe- 
cution. In that view of the matter, he allowed 
' the application and directed that the properties 
be valued as prayed for by the judgment-deb- 
tors. Hence this appeal by the decree-holder. 

Mr. Mahabir Prasad on behalf of the ap- 
pellant contended, in the first instance, that 
the decree having been passed by the Cal- 
cultta High Court on its original side must be 
executed by the Sbahabad Court only in accord- 
ance with the provisions of the Bengal Money- 
Lenders Act (X of 1940 ), and not in accordance 
with the Bihar Money-Lenders Act which, ac- 
cording to him, could not apply for two reasons, 
firstly, that the decree being of the Bengal Court 
could be executed in accordance with the law 


of that province and secondly, because it was 
not a loan within the meaning of the Bihar 
Money-Lenders Act which resulted in the decree 
of the Calcutta High Court. 

[ 5 ] If we hold that the first contention raised 
on behalf of the appellant is well founded in law 
we need not go ' into the second question whe- 
ther the transaction in substance was a loan 
within the meaning of the Bihar Money-Lenders 
Act. Hence the first question to be determined 
in this api)eal is whether the Sbababad Court 
in executing the decree is to execute it in ac- 
cordance with the provisions of the law as it 
it prevails in Bengal. Under 8. 40, Civil P. O. 
which was added for the first time to the Code 
by the Act of 1903, the decree has to be executed 
in such manner as may be prescribed by the 
''rules’* in force in Bihar. Now, what^ is the 
significance of the "rules’* referred to in that 
section? In my opinion, it must have reference to 
the rules framed under the Code of Civil Proce- 
dure by tbe different High Courts in pur- 
suance of the powers conferred upon them by 
the Code itself. “Rules’* in that section, in my 
opinion, have not the larger significance of rules 
of law inclusive both of adjectival as also sub- 
stantive law. It may also be contended that 
s. 42, Civil P. C. confers upon the transferee 
Court, that is the Sbababad Court in this case, 
the same powers in executing the decree as if it 
bad been passed by itself. But the powers 
referred to in this section refer to the powers 
of the executing Court in relation to the proce- 
dure to be followed, and not in relation to tbe sub- 
stantive law to be administered in executing the 
decree. In this connection reference may l» 
made to the decision of a Division Bench of this 
Court in A. i. B. 1942 Pat. 128' in which the 
Division Bench laid it down that S. 42, Civil 
P. C. deals with the manner of execution and 
leaves the matter of limitation to be governed by 
the Limitation Act, and that the period of limi- 
tation applicable to the execution of the decree 
depended upon the character of the Conrt which 
passed the decree, and not on that of the Court 
exeoutiog it on transfer. In this connection 
reliance was placed upon a decision of the Cal- 
cutta High Court in 17 Cal 491.* To the same 
effect is the decision of a Division Bench of the 
Madras High Court in 36 Mad. 108.* Hence it 
may be said that the preponderance of judicial 
authority appears to be in favour of "riew that 
tbe transferee Court in executing the decree trans- 
ferred to it for execution has to do so_ in ac- 
cordance with the law of ptocodare obtaining in 
that Court, but has to determine the nghte and 
liabUities of the parties in accordant with the 
substantive law obtaining in the Court which 
passed the decree, that is to sayi the tranaxtfos 
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[Court. That beiog so, it must be held that the Aots, which are framed to afford protection to 


Bengal Aot K of 1940, which regulates the trans* 
actions of money-lending in Bengal, must be 
referred to in order to determine the rights and 
liabilities of the parties before us. In that Act 
a “commercial loan" has been excepted from 
the definition of a loan as contained in cl. (12) 
of s. 2 of the Act, and ol. (4) of that section 
defines a “commercial loan** in these terms : — 
'commercial loan* means a loan advanced to 
.any person to be used by such person solely for 
the purpose of any business or concern relating 
to trade, commerce, industry, mining, planting 
insurance, transport, banking or entertainment, 
or to the occupation of wharfinger, warehouse- 
man or contractor or any other venture of a 
mercantile nature whether as proprietor or prin- 
rcipal or agent or guarantor.” It will appear 
jfrom the definition quoted above that transaction 
leading up to the decree under execution in the 
present case was entirely a commercial loan and, 
therefore, excepted from the operation of the Ben- 
gal Money-Lenders Act. In that view of the mat- 
ter, it must further be held that in accordance with 
the provisions of that Aot the transaction which 
led up to the decree of the Calcutta High Court 
was not a loan so as to attract the operation of 
the other provisions of the Act. 

[6] In that view of the matter it is not neces- 
sary, in my opinion, to determine the further 
question raised by Mr. Mahabir Prasad whether 
the transaction could come within the purview 
of the definition of a loan as contained in the 
Bihar Money-Lenders Act. 

[7] As a result of these considerations it must 
be held that the decision appealed against is 
erroneous in law, and that the judgment-debtors 
had no locus standi to make the application 
under ss. 18 and 14, Bihar Money-Lenders 
Aot. The appeal is accordingly allowed with 
costs here and in the Court below and the ap- 
plication in the Court below stands rejected. 

tel Meredith J. — I agree. In my opinion, it 
is quite impossible to regard Bs. id and 14, Bibar 
Money-Lenders Aot, taken together as merely 
prescribing rules of procedure for execution. On 
the contrary, a substantive right is enacted by 
those provisions for the protection of the judg- 
ment-debtor. It is a matter of the substantive 
rights of the parties, that is of substantive law. 
As such the current of authority seems to be that 
!in such matters the law of the province where 
the decree was passed will be applicable, and 
not the law of the province in which, the decree is 
being executed. Section 40, in my opinion, refers 
only to procedure in execution, and can have no 
relation to the substantive rights of the parties 
under enactments such as the Money-Lenders 


debtors. 

b.g.d. Appeal allowed. 

A. I. R. (35) 1948 Patna 247 [C. N. 91.] 

SiNHA AND MUKHERJI JJ. 

Asohe Chandra Mazumdar — Appellant v. 
Chota Nagpur Banking Association Ltd, — 
Respondent. 

A. F. A. D. No. 1048 of 1944, Decided ou 26-8-1947, 
from decision of Judicial Commissioner, Ranchi, Dj* 

1-6-1944. 

(a) Civil P. C. (1908), S. 100 — Finding of fact — 
Burden of proof wrongly placed — Inferences not 
warranted by evidence on record — Finding is not 
binding. 

‘Where the onus of proof ia wrongly placed on a party 
by the lower appellate Court and its findings of faota 
are based on inferences drawn from circumstances and 
there is no tangible evidence in support of them, those 
findings are not binding in second appeal. A Court of 
justice should not draw inferences which are unwar- 
ranted by evidence on record. Such an inference is all 
the more undesirable where the person against whom it 
is drawn was neither a party to the suit nor even a 
witness. [Paras 5, 7, 141 

Annotation : — (’44-Com.) Civil P. 0., Ss. 100 and 
101, N. 53. 

(b) Benami^-Evidence. 

Per Binha J. Findings of benami must be based 

on tangible evidence, and not on mere euspioion, how-* 
ever strong. [Para 14] 

(c) Civil P. C. (1908), O. 21. R. 63 — Suit under 

Onus of proof — Transfer in favour of defendant 

attacked as sham — Onus was on plaintiff (decree- 
holder). 

Whore upon the success of a claimant in a proceed- 
ing under O. 21, B. 58, on the basis of a sale-deed, tha 
decree-holder brings a suit under 0. 21, B. 63 and 
pleads that the sale was sham and the tmosootion waa 
benami, the onus of proving that the transaction was 
abam lies heavily on the plaintifi and not upon the de- 
fendant to prove that the transaction was not benami. 

[Paras 4, 14] 

Annotation ; — (’44-Coiii.) Civil P. 0., 0. 21, B. 63, 
N. 19. 

(d) Transfer of Property Act (1832), S. 54 — Ad- 
vance by one brother to another— Sale in lieu of 
such loan cannot be presumed to be benami— 
Benami. 

Where money has been paid it must either be repaid 
or properly accounted for. An advance by one brother 
to another should stand on the same footiog as aa 
advance made by one person to another who Is wholly 
unconnected with him. There is no presumption in law 
that an advance by a brother to another brother is a 
gift. Where a brother is the creditor, he may not suo 
the debtor brother, particularly where the latter is in 
straitened circumstances. Where, therefore, in lieu of 
advances made by one brother to another the lattes 
executes a sale deed In favour of the former, it cannot 
be presumed that the sale was benami. Buob a sale ia 
(or good consideration even If some of the advanoea 
were barred by limitation. [Para 8] 

Annotation : — (’45-Oem.) T. P. Act, 3. 54, N. 12. 
Cases referred : — 

1. (1914) 1914 A. C. 398 : 83 L. J. Oh. 465 : 111 

It. T. 1, Sinclair v. Brougham. 
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2. ('36) 15 Pat. 433 : 23 A. I. R. 1936 Pat. 370 : 161 
I. C. 171, Bbagwati Sarau v. Rai Krishunji. 

S. N. Basic, S. Mustafi and J. C. MulUclc — 

lor Appellant. 

B. C. Be — - for Respondent. 

Mukherji J. — In this second appeal one of 
the defendants is the appellant. The original 
judgment which is of the year 1939 was passed 
by the Additional Subordinate Judge of Palamau. 
The suit was decreed and there was an appeal 
to the Judicial Commissioner of Hanchi. The 
appeal was dismissed and dismissal of the ap> 
peed led to a second appeal to this Court. The 
second appeal (78 of 1043) was heard by 
Varma J, and my learned brother. Their Lord- 
ships by their order dated 10-2-1944 set aside the 
judgment and decree of the lower appellate 
Court and sent back the appeal to be reheard. 
The learned Judicial Commissioner of Ranchi 
has again dismissed the appeal. 

[ 2 ] The facts of the case have been elaborate- 
ly stated in the judgment of the trial Court as 
also of the appellate Court. They may be stated 
within a brief compass as follows : Defendant 2 
Eahirode Chandra Mazumdar is the uncle of 
defendant 1, Asoke Chandra Mazumdar, the pre- 
sent appellant. Probodh Chandra Mazumdar, 
father of Asoke Chandra Mazumdar, is an elder 
brother of Kshirode Chandra Mazumdar. Defen- 
dant 2 was a contractor working under the Dal- 
tongunj Municipality and the District Board of 
Palamau. The plaintiff-bank (The Chotanagpur 
Banking Association Ltd.) has its head office 
at Hazaribagh and a branch office at Dal- 
tongonj. Kshirode Babu took loans from the 
plaintiff off and on. His business apparently 
did not flourish and he became more and more 
indebted to the plaintiff-bank. About the year 
1932, Kshirode Babu’s financial condition became 
Tery bad indeed. His liabilities to the Bank 
came to Rs. 14,000 or so. The Bank had to bring 
a suit to recover its dues and the suit was decreed 
on 24-11-1938. In the execution proceedings a 
house of the judgment-debtor situate in Nayatoli, 
a mahalla of Daltongunj town was attached. 
Defendant 1, Asoke Chandra Mazumdar claimed 
the bouse and his claim was allowed. The Bank 
then bad no alternative but to file a suit under 
O. 21, B. 63, Civil P. 0, This was title Suit no. 6 
of 1938. The suit was contested by defendant 1 
Asoke Chandra Mazumdar alone. His defence 
was that defendant 2 transferred the house in 
question to him in consideration of certain sums 
of money which defendant I’s parents bad ad- 
vanced to defendant 2. Defendant 1 also claimed 
to be in possession of the house and to have 
effected improvement to it. 

[3l The learned Subordinate Judge who tried 
the suit framed seven issues of which Issue 4 
was as follows : 


"Is the purchase of the bouse in suit by defendant 1 
for valid consideration, or is the transaction a mere 
beuami or collusive one ? Is defendant 1 in possession 
and enjoyment of the property ?*’ 

[4] After considering the evidence and cir- 
cumstances, the learned Additional Subordinate 
Judge came to the finding that the sale in favour 
of defendant 1 was a benami transaction. As 
indicated in an earlier portion of this judgment, 
the First Appellate Court concurred with the 
trial Court in its findings and dismissed the ap- 
peal. In second appeal, it was considered neces- 
sary to remand the appeal becanse the learned 
Judicial Commissioner who heard the appeal 
wrongly placed the onus upon the present ap- 
pellant. The appellant being the vendee and 
there being already a decision of a competent 
Court in his favour, the onus was certainly not 
on him to prove that the transaction was not 
benami in character. It was for the pla.intiff 
Bank to establish that the apparent was not the 
real state of things. 

[5] Before I proceed further, I may state a 
few facts regarding the consideration of the sale- 
deed in favour of the present appellant. The 
sale-deed which is dated 15-8-1932 is a registered 
document and the consideration is Bs. 5000. Ac. 
cording to the recitals in the sale deed (£x. A) 
defendant 2, the vendor, had borrowed Bupeea 
8546-1-6 and two further sums of Bs. 1667-10-2 
and Rs. 1000 from the parents of the present ap- 
pellant. Both the father and the mother of the 
appellant had accounts in Banks and the evi- 
dence on record goes to show that the three 
sums of money just referred to were received by 
defendant 2 through Bank. Two out of these 
three sums, namely, Rs. 3546-1-6 and Bs. 1637-10-2 
relate to the years 1927 and 1928. Admittedly 
they were barred by limitation in the year 1932 
when the sale deed Ex. A was executed. The 
sum of BS. lOOO however, was not barred. In 
the order of remand already mentioned, it wa? 
pointed out that even barred debts could be good 
consideration for a sale deed. The learned Judi- 
cial Commissioner who beard the appeal after 
the order of remand was inclined to think that 
the sum of bs. lOOO was paid by the father of 
appellant to defendant 2, his own brother, by 
way of gift. Defendant 2 had to marry a daugh- 
ter and as his financial conditdon was none too 
good, the learned Judicial Commissioner inferred 
that the amount was paid by bis elder brother 
to enable him to meet the necessary expenses in 
connection with the marriage. So far as the two 
more substantial items, namely, Bs. 8546-1-6 and 
Bs. 1667-10-2 are concerned, the learned JndicW 
Commissioner has observed that there is no evi- 
dence to show that they were advanced as loans. 

At more than one place in his judgment he has- 
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commented on the absence of Probodh Babu and 
Eehicode Babu from the witness-bos. His com- 
ment is that they are the persons who could have 
explained the circumstances in which the alleged 
loans were advanced. The learned Judicial 
Commissioner was not inclined to attach much 
importance to the evidence of the appellant on 
the ground that in 1927-28 he was nothing more 
than a callow young man. It is not the finding 
of the trial Court or of the first appellate Court 
that none of the three items of money were re- 
ceived by defendant 2 . In fact in view of the 
documents on the record such a finding was not 
possible. The learned Judicial Commissioner 
who heard the appeal on remand has more than 
once in his judgment observed that it is possible 
that the father of the appellant who was a 
Deputy Magistrate had a share in the business 
carried on by defendant 2 and that the sums ad- 
vanced by him represented his share of the capi- 
tal in the business. This is surmise pure and 
simple. A Court of justice should not draw infe- 
rence which are unwarranted by evidence on 
record. In the present case such . an inference 
was all the more undesirable because the person 
against whom it was drawn was not a party to 
the suit. He was not even a witness. The infe- 
rence. as one can plainly see, affected the inte- 
grity of Probodh Babu as a Government servant 
and this was another reason why the learned 
lower Court should have been more cautious in 
the matter. It is true, law is no respector of 
persona, but at the same time Courts of justice 
should remember that no person should be injur- 
ed behind bis back. 

[6] On behalf of the appellant it has been 
contended that the learned Judicial Commi^io- 
ner again wrongly placed the onus on the appel- 
lant to prove that the amounts advanced by his 
parents to ^hirode Babu were in the nature of 
loans. From what has been stated above, it 
will be seen that the order of remand was neces- 
sary because the former Judicial Commissioner 
who had heard the previous appeal had wrongly 
thrown the onus on the appellant to show that 
the sale deed was for consideration. In my 
opinion there is some force in the contention of 
the learned advocate for the appellant that the 
same mistake has been committed again. At 
page 62 of the paper-book, the learned first 
appellate Court has observed that one seeks in 
vain for evidence that the amounts advanced by 
the parents of the appellant were loans, it is 
with regard to the amount of Rs. lOOO/- that the 
learned Judicial Commissioner has recorded a 
definite finding that it must have been a gift. So 
far as the other two amounts are concerned, 
there is no such clear finding. The learned Judi- 
cial Commissioner appears to have been under 


the impression that there is no evidence to prove 
that the amounts were advanced as loans; it 
should be taken that they were paid either as 
gift or as capital for the supposed interest of the 
parents of the appellant in the business which 
was being carried on by Kshirode Babu. The 
order of remand made it sufficiently clear that 
the onus was upon the plaintiff-respondent to 
prove that the sale deed was without considera- 
tion. I may refer to page 48 of the paper book 

where my learned brother observed as follows; 
‘ in my opiQlon the judgments of the Courts below have 
proceeded upon an errooeous assumption end iuference; 
wrongly drawn against the appellant from uon-examl* 
nation of certain witnesses when the burden of proof lay 
entirely on the plaintiS to prove positively that the 
transaction was a mere sham.*’ 

At page 47 of the paper-book occur the following 

observation. 

" Hence in my opinion, there was the treble onus on 
the plaintiS in this case to prove to the satisfaction of 
the CJourt that the sale deed in his favour was a mere 
sham. In such a situation the onus must lie very 
heavily on the plaintiS to prove that the transaction 
was a benami one”. 

The sale deed in question was apparently for 
good consideration if the amounts advanced iu 
this case can be treated as loans. It was for the 
plaintiff respondent to prove that they were not 
loans. The learned Judicial Commissioner in his 
judgment has referred to certain circumstances 
and from them has come to the conclusion that 
in all probability the advances were not loans. 
The judgment does not indicate that the learned 
Judicial Commissioner placed the onus on the 
plaintiff-respondent and examined the evidence 
and circumstances in that light. 

[7] Mr. B. 0. De arguing for the pfaintiff- 
respondent has contended that the whole ques- 
tion before the first appellate Court was whether 
the sale deed embodies a genuine or a sham 
transaction and that the finding being one of 
fact cannot be challenged in second appeal. I 
am inclined to think that for the reason stated 
in the foregoing paragraph of this judgment tbei 
contention of Mr. De has no force. The onus of 
proof was wrongly placed on the appellant andj 
therefore this Court is quite competent to inter- 
fere in second appeal. 

[8] On behalf of the appellant it has been 
argued that all advances of money are to be 
treated as loans whether or not there is any 
written or implied contract between the parties, 
There is no direct authority on this point. There 
is, however, a case reported in 1914 A. c. 398, ^ 
in which certain principles have been laid down 
and I am inclined to think that these principles 
govern a case like the present one. The House 
of Lords case has also been referred to in 15 Pat. 
489.® In 1914 A. c 898, ' a Certain Society was 
formed in England under the Building Societide 
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Act. The Society was empowered by its rules to 
borrow to au unlimitted extent and it started 
and developed a banking business. The Society 
which was formed in 1861 was ordered to be 
wound up in 1911. When the question of distri- 
bution of assets came up for consideration, it 
was found that the society had no legal autho- 
rity to carry on banking business. It was held 
that the depositors were entitled to recover 
monies paid by them although the carrying on 
of the banking business was declared to be ultra 
vires. The Patna case was one under the Re- 
venue Sales Act. Under s. 31 of the Act certain 
surplus sale proceeds were paid by the Collector 
to persons entered in the Collector’s register. 
The estate had already been sold and purchased 
by another person. When the rightful owner 
brought a suit to recover the surplus sale pro* 
coeds, a Division Bench of this Court held that 
such a suit was maintainable. In the course of 
the judgment their Lordships referred to the 
case in 1914 a. c. 398^ already mentioned and 
quoted the following few lines from the speech 
of Lord Haldane delivered in that case; 

**Tn Its origin an action of tort, it vas soon trans* 
formed into an action of contract, becoming afterwards 
a remedy where there was neither tort nor contract. 
Based at first only upon an express promise, it was 
afterwards supported upon an implied promise, and 
even upon a fictitious promise. Introduced as a special 
manifestation of the action on the case, it soon ac- 
quired the dignity of a distinct form of action, which 
superseded debt, became coucurrent with account, with 
case upon a bailment, a warrantee and bills of exchange 
and competed with equity in the case of the essentially 
equitable quasi-contracts growing out of the principle of 
unjust enrichment." 

Although the facts of the reported cases are dit- 
fereut from those of the present case, the guiding 
principle in both the oases must be the same, 
namely, that where money baa been paid, it must 
either be repaid or properly accounted for. An 
advance by one brother to another should stand 
on the same footing as an advance made by one 
person to another who is wholly unconnected 
with >im. There is no presumption in law that 
an advance by a brother to another brother is a 
gift. Where a brother is the creditor, he may not 
sue the debtor brother, partioularly where, as in 
the present case, the latter is in straitened oir- 
Gumstances. 

- C9l As already stated above, the learned Judi- 
cial Commissioner has referred to a number of 
oiroumstanoes and haa drawn his conclusion 
therefrom. Apparently the relationship between 
the parties considerably weighed with him. 
Another fact also seriously considered by him is 
that Kshirode Babu observed olose secrecy regard- 
ing the execution of the sale deed and did not 
disclose anything about the tranaaotioa to the 
plaintiff Bank. The fact that Kshirode Babu did 


not vacate the bouse in question also weighed 
with the learned first appellate Court. The 
learned Judicial Commissioner also seriously 
thought that out of the three, two debts had al- 
ready become barred. All these ciroumstances 
are capable of being satisfactorily explained 
away. As pointed out in the order of remand a 
debtor may prefer one creditor to another. As 
regards possession, the evidence is that not only 
Kshirode Babu but some of the other members 
of the family of the appellant also lived in the 
house. Where the minority transaction is between 
two brothers, rarely if ever the creditor brother 
will behave like a Sbylock who must have bis 
pound of flesh. If after the sale of the house 
Kshirode Babu who was already a broken man 
was allowed to live in the house, it is something 
one can very well understand. The father of the 
appellant had to take another house because be 
was re-called to service and he wanted a house 
where he could also locate bis office. These are 
all facts which one can gather from the record. 
I am referring to the evidence in this case 
because already there has been a remand and any 
further remand will be expensive for the parties. 
While dealing with the attendant circumstances 
of the case, the learned lower Court has observed 
that both Probodh Babu and bis wife (theparente 
of the appellant) had natural affection for Ksbi- 
rode Babu. This is not quite corrrot. Probodh 
Babu may have natural affection for his brother 
but his wife would have no natural affection for 
her brother-in-law because there can be no natu- 
ral ties between the two. 

[10] The learned Judicial Commissioner did 
not refer to the proceedings of the parties on the 
question as to whether the amounts were advan- 
ced ae loans. There is nothing within the four 
corners of the plaint to show that the advances 
were not loans. It would appear that the plain- 
tiff respondent knew about the sale deed before 
the institution of the suit. In the sale deed there 
is a clear reQital about the three items of advan- 
ces. Yet one finds that it is nowhere stated in 
the plaint that these advances were really not 
made or that they were made by way of gift. In 
the evidence also, the two witnesses for the 
plaintiff examined in this case did not say a 
word to show or suggest that there were no 
loans. 

[ 11 ] The learned Judicial Commissioner himself 
also appears to have felt that the evidence and 
circumstances are not sufficient to justify a con- 
clusion that the amounts in question were i»id 
as gifts. This is undoubtedly the 

has evolved a thi^ theory that perha^ Prorodh 
Babu had a share in Kshirode Babu s business 
and the amounts advanced represented Probodh 
Babu’s capital investment. 
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tlSl upon a consideration oC the evidence on 
record and tbe attendant oircumstances, 1 am of 
opinion that at least two of the advances, name- 
ly, those of Bs. 3546 odd and'Bs. 1C67 odd were 
loans taken by Eshirode Babu from the parents 
o! the appellant. These two make up a total of 
over BS. 5000 and the sale deed in question is 
for BS. 5000. We may leave out the item of 
BS. 1000 because as already pointed out there is 
a definite finding of the learned lower Court that 
this amount must have been paid as a gift. 

Cl8] The appeal, therefore, succeeds and it is 
allowed with costs throughout. 

[14] Sinha J. — While delivering the judg- 
ment of this Court on the previous occasion set. 
ting aside the judgment of the lower appellate 
Court and remanding the case for a fresh deci- 
sion, 1 pointed out that the plaintiff company 
bad a very heavy burden on it of proving that 
the transaction impugned was a mere sham. It 
should be remembered that the case made out 
in the plaint by the plaintiff company was that 
the transaction was a mere nominal one without 
any consideration. The defendant was the suc- 
cessful claimant in a proceeding under 0. 21, B. 68. 
Civil P. C. He had succeeded in his claim based 
on the sale deed in question. That sale deed 
disclosed three items of consideration. It was 
not alleged in the plaint either that these 
were sums advanced to Eshirode Babu by his 
brother or his brother's wife on account of the 
capital in the joint venture of the two brothers 
or that those items, or any one of them, repre- 
sented a mere gift by one brother to another 
brother, or, as the case may be, by the brother’s 
wife to the brother in law, and that is a reason 
why the learned Judicial Commissioner on the 
first occasion came to the conclusion that all 
those items of consideration were fictitious in the 
sense that there were absolutely no monetary 
dealings between the two brothers. After remand, 
the lower appellate Court has conjectured, as I 
can see from its judgment, that either these 
sums represented gifts to Ehirode Babu or con- 
tributions of capital in a joint venture of the 
two brothers. No tangible evidence was pointed 
out to OB for such findings. Hence it is clear 
that these findings are not bindings upon us in 
second appeal. If there were tangible evidence, 
and not what has been characterized as circum. 
stances, in support of the conclusion that those 
items mentioned in the sale deed were either acts 
of gift or contribution to the joint funds of a 
partnership business, the finding would have 
been unassailable in second appeal. But it 
appears that no foundation was laid in the plea- 
dings or even in the evidence for such conolu- 
eiona which mnst be characterized as mere guess 
work. Though f>enami transactions are common 


in this country, it has been repeatedly pointed 
out by their Lordships of the Judicial Commit- 
tee that findings of benami must be based on 
tangible evidence, and not on mere suspicion, | 
however strong. The judgment of the lower 
appellate Court suffers from another infirmity in 
so far as it has in effect again thrown the onus 
of proof on the defendant to prove that the trans- 
action, on the basis of which his claim bad been 
allowed by the executing Court, was a real trans- 
action. In view of these considerations, it must 
be held that the judgment of the lower appellate 
Court is vitiated in so far as it has come to a 
finding that the sale deed was not real transac- 
tion. I would, therefore, agree with my learned 
brother that the appeal should be allowed and 
the suit dismissed with costs throughout includ- 
ing costs of the two hearings of the appeal in 
the Court below and in this Court, 

s.c. Appeal allowed. 
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Shearer and Reuben JJ. 
Rachpal Maharaj — Appellant v. Bhagwan- 
das Dariika and others — Respondents. 

A.F.O.D. No. 218 of 1944, Decided on 11-3*1947, Itom 
decision of Sub-Judge, Darbhanga, D/- 28-8-1944. 

(a) Evidence Act (1872), S. 91— Equitable mort- 
gage — Letter recording transaction and creating 
mere evidence of circumstances — No operative pof> 
tion— Oral evidence to prove transaction held ad> 
missible— Letter though unregistered held admis- 
sible— Registration .\ct (1908), Ss. 17 and 49. 

Oral proof cannot le subatitulcd for tbo written evi- 
dence of any contract which the parties have put into 
writing. The writing is taoitly considered by the parties 
themselves as the only repository and the appropriate 
evidence of their agreement. Where a memorandom 
accompanying a deposit of title deeds and executed on 
the same day can be treated os the contract for the 
mortgage and what the parties considered to be the 
only repository and appropriate evidence of their agree- 
ment, it would bo the instrument by which an equitable 
mortgage is created and would come within S. 17, 
Registration Act. But where it is clear on consideration 
of the instrument that it is nothing more than a record 
of the transaction which has taken place between the 
parties and creates evidence of the circumstances in 
which the little deeds were deposited and there is no 
provision which can be describe as an operative provi- 
sion, it does not require registration, and it does not 
exclade oral evidence of the mortgage transaction : 18 
A. I. R. 1931 P. C. 36 and 20 W. R. 150, Rcl. on; 10 
A. I. R. 1923 P. C. 50; 26 A. I. R. 1939 P. C. 167; 7 
A. I. R. 1920 Cal. 312; 7 Beng. L. R. (O. C.) 55 and 
24 A. I. R. 1937 Cal. 741, Considered. [Para84& 6] 

(b) Evidence Act (1872), S. 114 — Non-production 
of evidence — Account books relevant to defendants* 
case — Defendants in possession of books — On non- 
production Court held justified in drawing inference 
adverse to defendants. 

Where the defendants not only denied the correct- 
ness of the plaintiff’s claims but went so far as to assert 
that, on the contrary, it was the plaintiff who owed tlmm 
money, the account books of the defendants were very 
relevant documents and where the defendants maintai- 
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ned' the accoiints and the accounts for the last twelve 
vears were in existence and in the possession of the 
defendants, the Court was right iu attaching great 
significance to the failure of the defendants to put these 
documents in evidence and was justified in drawing 
an inference adverse to the defendants: 32 A. I. B. 1945 
Pat. 4-53, Dieting. [Para 8] 

Ca$es referred '. — 

1. (’73) 20 W. R. 150, Meer Mahomed Kazen Jowhurry 
v. Kbetoo Debee. 

2. (’23) 50 I. A. 77 : 10 A. I. R. 1923 P. C. 60 : 1 
Rang 66 : 50 Cal. 338 : 71 I.C. 650 (P. C.), Subrama- 
nian v. Lutebman. 

3. (’39) 26 A. I. R. 1939 P. C. 167 : I. L. R. (1939) 2 
Cal. 243 : 1. L. R. (1939) Ear. P.C. 287 : 66 I. A. 184 : 
181 I. C. 935 (P.C.). Hari Shankar v. Kedat Nath. 

4. (’20) 24 C. W. N. 599 : 7 A. I. R. 1920 Cal. 312: 57 
I. C. 686. Bbairab Chandra v. Anath Nath De. 

5. (’71) 7 Beng. L. R. (O.C.) 55, Dwarka Nath v. Sarat 
Knmati. 

6. (’37) 24 A. I. R. 1937 Cal. 741 : I. L. R. (1938) 1 
Cal. 187 : 176 I. C. 580, Ebrahim Hazi v. Official 
Trustee. 

7. (‘31) 58 X. A. 68 : 18 A. I. R. 1931 P. C. 36 : 54 
Mod. 257 : 131 I. C. 328 (P. C.), Sundaraohariar v. 
Narayana Ayyar. 

8. (’46) 32 A. I. R. 1945 Pat. 453 : 24 Pat. 379, Mohan 
Bikram Shah v. Deonarain Mabto. 

Janah Kishore, liai Jnder Behari Saran and 
Krishna Prahash Sinhd — for Appellant. 

S. N. Banerji, R. Misra and S. C. Mnhherji for 
S. A. Ahmad — for Respondents. 

Reuben J. — This is an appeal by defendant 
1 Raohpal Maharaj against a decree for sale 
on the foot of an equitable mortgage. 

[2] The plaintiffs-respondents carry on'.business 
in Calcutta under the name of Tbanmal Gbuni- 
lal. They sued on the allegation that the defen. 
dants form a joint family carrying on a joint 
family business and governed by the Mitakshara 
law, with the defendant-appellant as its karta, 
and have been carrying on monetary transactions 
for a long time with the plaintiffs. They allege 
that the equitable mortgage was created by de. 
fendant 1 by the deposit of the title deeds in 
Calcutta on 28.10-1936, as security for the amount 
found due on the transactions between the parties 
up to date and for the transactions to be entered 
into in future. The documents are set out in 
schedule 2 to the plaint and the property cove, 
red thereby is given in schedule 1. The claim 
was for Bs. 10 , 822 - 2-6 with interest at. nine annas 
per hundred rupees per month compoandable 
with yearly rests. The main defence set up by 
defendant.appellant was, firstly, that there was 
no equitable mortgage as alleged, and that the 
deeds in question were made over to the plain, 
tiffs at Darbhanga not as security for transac- 
tions between the parties but merely for the pur- 
pose of safe custody, as a misunderstanding bad 
arisen between defendant 1 and the other 
defendants and he was afraid that the other de. 
fexfdAnts might deprive him of these, documents; 
eecondly, that, on transactions between the par* 


ties, the defendants were the creditors afid zio6 
the debtors of the plaintiffs, and, thirdly* 
that there was no stipulation regarding 
the payment of interest, compound or simple. 
All these contentions were negatived by the sub. 
ordinate Judge, and he decreed the suit accor- 
dingly, allowing interest at six per cent, per 
annum pendente lite future interest at the same 
rate. On the creation of the equitable mortgage 
by the deposit of the title deeds in Calcutta, 
the plaintiffs have adduced evidence, which 
the Subordinate Judge has rightly characterised 
as unimpeachable, and the correctness of his 
finding of facts on this point has not been chal. 
lenged before us. Only three contentions were 
pressed: firstly, that the suit must fail because 
the contract between the parties was reduced to 
writing in the shape of a document (Ex. 3), 
which must be excluded from evidence under the 
provisions of ss. 17 and 49, Registration Act and 
itself excludes oral evidence of the contract under 
the provisions of S. 91, Evidenc Act; secondly, 
that the plaintiffs are not entitled to any interest 
previous to the filing of the suit; and thirdly, that 
the Subordinate Judge was wrong in accepting 
as genuine the alleged signatures of the appellant 
on the account books of the plaintiffs and should 
have reopened the account between the parties. 

[3] The document (Bx. 3) is a letter dated 
23-10.1936, addressed to Messrs. Tbanmal Chuni- 
lal and signed by the defendant-appellant on 
behalf of the defendants' firm Ramraohpal Su. 
rajmal. It was signed and made over to the 
plaintiffs on the very day when the title deeds 
were deposited with them by way of security. It 
is as follows: 

’‘We write to put on record that to secure the repay- 
ment of the money already due to you from ua on ac- 
count of the business transaction between yourselves and 
ourselves and the money that may hereafter become 
due on account of such transactions we have this day 
deposited with yon the following title deeds in Oalootta 
at your place of business at No. 7, Sambbu fifullick Z«ane 
relating to our properties at Samastipur with intent to 
create an equitable mortgage on the said properties to 
secure all monies including interest that may be found 
due and payable by us to you on account of the said 
transactions.” 

Then follows a list of the property referred to. 

It is contended that this document constitutes 
the bargain between the parties and, therefore, 
was compulsorily registrable under the provisions 
of S. 17, Registration Act. 

[43 The law regarding documents passing be- 
tween parties in connection with transactions of 
this kind has been considered in a large number 
of reported decisions and was laid down,^ as long 
ago as 1873, by Couch, C. J. in terms wWch have 
been repeatedly approved and followed, m 20 

R« 150 ^ 

"The rule* with regard to writings is that oral proof] 
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oannot be substituted lot the written evidence of any 
Qontraot which the parties have put in to writing. And 
the reason is that the writing is tacitly considered by 
the parties themselves as the only repository and the 
appropriate evidence of their agreement. If this memo* 
randum was of such a nature that it could be treated 
as the contract for the mortgage, and what the parties 
considered to be the only repository and appropriate 
evidence of their agreement, It wonld be the instrument 
by which the equitable mortgage was created and would 
come within S. 17, Begistration Act." 

The document in th&t case was a promissory 
note whereby the mortgagor promised to repay 
^thesumof Bs. 1200, with interest at the rate of 24 per 
cent, per annum for value received in cash," 

and there waa an endorsement : 

^‘For the repayment of the loan of Bs. 1200/*, and the 
interest due thereon of the within note of band, I here- 
by deposit with Baboo ShamLall Ehettry as a collateral 
security by way of equitable mortgage title-deeds of my 
property situate at No. 11 in Fuckeer Chand Mitter’s 
street at Mlrzapore in Calcutta." 

Their Lordships were of the opinion that the pro- 
missory note was given either at the same time as 
the deposit of the title deeds was made or some 
hours after it in pursuance of an understanding 
between the parties. Nevertheless, on a considera- 
tion of the facts, they held that it was not a 
contract for the mortgage but was nothing more 
than a statement by the mortgagor admitting 
that he bad deposited the deeds on the advance 
of the money for which the promissory note 
was given. 

[ 5 ] Our attention has been drawn to several 
cases in which the document in question was 
held to constitute the bargain between the par- 
ties and, consequently, to require registration. 
The test applied in 60 i. A. 77* was whether 
the document constituted the bargain between 
the parties or was merely the record of an alrea- 
dy completed transaction. It was a memoran- 
dum signed and delivered to the plaintiff on 
the occasion of the deposit of the title deeds. In 
holding that it constituted the bargain, tbeir 
Lordships stressed the following words appearing 
on it: 

"We hand herewith title deeds, etc This please 

hold as security, ' etc Please also hold this as 

further security." 

Clearly the document was the instrument by which 
the deposit was made. In A.I.E. 1939 P.o. 167,® the 
memorandum was a formal and elaborate docu- 
ment not only containing all the terms on which 
the moneys were advanced but expressly con- 
ferring a power of sale. It contained a parentheti- 
cal passage stating that the title deeds bad been 
previously delivered with intent to create a 
security, but their Lordships thought that this 
did not alter the character of the memorandum 
itself, which if the parenthetical passage was 
disregarded, was an instrument effective to 
create an interest in the property in favour of 
the mortgagees. The reason was that the memo- 


randum did not merely evidence an already 
completed transaction but was couched in an 
operative language. It was contractual in form 
and embodied an agreement that the title deeds 
in question were to be held as security for the 
advances made and it spoke of the moneys 
“hereby secured”. In 24 c. w. n. 599,^ the title 
deeds were already in the custody of the plain- 
tiff having been deposited as security for a 
previous loan. At the time of taking a subsequent 
loan for Bs. 1500, the defendant gave the plain- 
tiff a letter which ran as follows; 
yDear sir, for repayment of the sum of Rs. 1500/- with 
interest I have borrowed from you on a. promissory 
note of date, I hereby put on* record that the title deeds 
re my premises No. 1, Garpar Road, already deposited 
with you, shall he held as colltacral security." 

The words placed in italics by me are clearly 
operative. The documents heing already in the 
custody of the plaintiff formal redeposit of 
the documents was necessary in order to comp, 
lete the transaction, and this formal redeposit 
was made by these words. In coming to their 
decision, their Lordships pointed out that the 
case was similar to that in 7 Beng. l. b. (o. o.) 
56 ,® in which the deeds were sent from the defen- 
dant to the plaintiff’s attorneys with a letter, 
which stated : 

"I have the pleasure of handing to you the title 
deeds of a house No. 56, Lower Circular Eoad, as a 
collateral security for the Bs. 20,000, which falls due 
this day. Please accept them from my Manager.” 

It was also similar to A. i. r. 1937 cal. 741 ,® 
in which the memorandum stated : 

“As collateral security for the due repayment of the 
loan of Bs. 1,25,000 (one lac twenty-five thousand 
rupees) which you have this day lent and advanced 
to me on my Hundi of to-day’s date. ... I herewith 
deposit with you my principal title-deeds etc. ... I 
hereby also undertake to deposit with you in Calcutta 
the other title-deeds etc. ... I further place on record 
that interest will run on the amount of the said Hundi 
at the rato of Rs, 3, 000 (three thousand rupees) per 
month from and after the expiry of 90 days from the 
date until realisation." 

[6] If we examine Ex. 3 in the light of the 
above decisions, we will find in it no provision 
which can be described as an oi^rative provision. 
On the face of it, it merely records a transaction 
which has taken place between the parties and 
creates evidence of the circumstances in which 
the title deeds were deposited with the plaintiffs. 
The case seems to be on a pat with 58 i. a. 68,^ 
where, before the plaintiff’s arrival on the scene, 
the Manager had already handed over to the 
plaintiff’s son two documents which he had wri- 
tten out and signed — namely : (1) A promis- 
sory note for Rs. 60,000 payable on demand 
with interest at 1 per cent, per mensem and ( 2 ) 
a memorandum which consisted of a list of the 
title deeds, with the following introductory words: 

"Written to E. N. A. Samoo Battar by Kfishnaswam! 
Ayyar, of 8. V. Ramasami Ayyar and Brolhera, Aa 
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thrtransaction of which the deposit forms a 
r? Our attention has been drawn to the evid- 
^ « ..ftlatine to the signing and making over of 
fh^rnemorandum (Ex. 3) in an attempt to estab- 
• h ^at it was signed and made over to the 
I wfiffa’ firm before the deeds of title were 
P*^e over. Plaintiffs’ witness Hira Lai stated : 

"^••After the Rachhpal Mabaraj gave cer- 

. aocuments to Paraiaoand Baba. The papers ^Vere 
^ ilen to him for the purpose of keeping them in respect 
the dues. At about 4 p. m. Bachbpal Mabaraj came 
♦ft Srmanand Baba and delivered to him this paper 
♦S'* 8) . • • • Pavmanand Babu then asked him to sign 
lUa nftper. He put his signature then. . . . There was 
no other fhan this paper Ex. 3 at that 

evidence is not at all clear on the point as 
to whether the documents were made over before 
or after the signing and making over of exhibit 3. 
Lekka parhi, to which the witness referred in 
bis earlier statement, may be the drafting and 
typing of the memorandum. It may not include 
the signing, which might have come somewhat 
later. The only definite statement, which the 
witness makes on the point, occurs in bis cross- 
examination, where be states that the delivery of 
the documents and the signature on exhibit 3 
wore made at the same time. The point, how- 


[ 7 ] On the point of interest, it is contended that 
the claim in the plaint is based on a stipulated 
rate of interest, and that the evidence does not 
make out such a rate of interest. It is urged that 
the Subordinate Judge wrongly allowed interest 
at the commercial rate prevailing at the time 
of the transaction. The allegation in the plaint 
is that it was stipulated between the parties that 
interest should be paid "at the rate of 9 annas 
per hundred rupees per month according to 
mahajani system.” In evidence, Parmanand 
Daruka (p. W. 2) deiKised : "The commercial rate 
of interest is 9 annas p. c. per mensem com- 
poundahle every year.” This statement was 
clearly made in direct reference to the pleading in 
the plaint that interest was payable according to 
mahajani system, and, it is in reference to this, 
that the Court found that the commercial rate of 
interest was as stated. It is, therefore, not cor- 
rect to say that the interest granted by the Court 
is not in accordance with the pleading in the 
plaint. As regards the correctness of this rate of 
interest, the Subordinate Judge has rightly 
accepted the statement of the witness because it 
was not challenged by any cross-examination on 
the point, and no evidence to the contrary has 
been given by the defence. The body of the 
plaint is somewhat vague as to whether the in- 
terest chargeable is simple interest or compound 
interest, but tbe point is made clear by a refer- 
ence to the calculation of interest on which tbe 
claim is based, which calculation, as is stated in 
the last sentence of para. 4 of the plaint, is made 
at the stipulated rate of interest. Through some 
strange mistake, the Subordinate Judge in his 
judgment has described the interest chargeable as 
nine per cent, per annum instead of at nine annas 
per cent, per month, which is equivalent to 6 ^ 
per cent, per annum. This has not affected the 
correctness of the decree, however, as the amount 
decreed has been calculated at the correct rate, 
namely 6 f per cent, per annum, compounda- 
ble with annual rests. On the above grounds, 
this noint must also be decided against the ap- 


ever, is not of much importance. The question 
really is what was the intention of the parties in 
executing that document, was the document in- 
tended to be an operative document and to con- 
stitue any part of the bargain between tbe par- 
ties? As was held in 68 l. A. 68,^ tbe mere 
fact that it was signed and made over before the 
transaction between the parties was completed 
would not make it an operative document. On 
these considerations, I am satisfied that exhibit 8 
is merely a memorandum regarding the fact of 
the deposit of the documents, and that it does 
not exclude oral evidence of the mortgage agree- 
ment. Tina point must, therefore, be decided 
againet tbe appellant. 


pellant. 

[8] This brings us to the third point, namely, 
the correctness of tbe amount claimed as due. In 
order to prove this, the plaintiffs have filed a 
complete set of account papers extending over a 
period of about ten years. Supported by the oral 
evidence of Parmanand Daruka (P. W. 3) and 
witnesses Mangi Lai Sbaraf and Hira Lai, both 
employees of the plaintiffs' firm, who were exa- 
mined on commission, these papers show that, 
on three occasions, the accounts between the 
parties were made up, and, on oec^on, 

Baohpal Mabaraj signed in the tiroks of the 
plaintiffs* firm in acknowledgment of the correct 
ness of the result arrived at. His signatures in 
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token oi acknowledgment are Bx. a series. The 
last such aoknowl^gment, dated phagon Bad! 
10, Sambat 1997 says *' After comparison of ac- 
count Bs. 10,891-9-3 (rupees ten thousand eight 
hundred and ninety-one, annas two and pies three 
only) remained due and payable up to Katik 
Badi 16, Sambat 1997.'* It is urged that the Sub- 
ordinate Judge should not have accepted the 
signatures of Baobpal to have been proved by 
this evidence but should have insisted upon the 
examination of a handwriting expert for this 
purpose. This was not a case, however, where 
the plaintiffs relied only upon the acknowledg- 
ment of the appellant. In order to prove their 
dues, the plaintiffs produced direct evidence to 
establish what amount was due to them. The 
finding at which the Subordinate Judge arrived 
is not based merely on the acknowledment as 
such. What he says is that the accounts put in 
by the plaintiffs together with the evidence of 
the three plaintiffs* witnesses establish the cor- 
rectness of the plaintiffs' claim. It is in the light 
of this evidence that he considered the genuine- 
ness of the defendants’ signatures and refused to 
accept his denial of these signatures. Besides 
that, the defendant did not impress him as a 
truthful witness. He rightly commented on the 
fact that, although the defendant maintains ac- 
counts and admits that his accounts for the last 
12 years are in existence, he did not produce the 
accounts in Court. Here, again, it is urged that 
the Subordinate Jugde was wrong in drawing an 
inference against the defendant from the non- 
production of these accounts, and A.i.R. I9i5 Fat. 
468^ is cited as an authority that such an adverse 
inference should only be drawn if the party, being 
called on to produce papers, fails to do so. That 
case is not an authority for such a broad proposi- 
tion. The contention there was that the papers 
which had not been produced were irrelevant for 
the purposes of the plaintiff and, therefore, it was 
not necessary for the plaintiff to produce them and 
an adverse inference ought to be drawn only if the 
failure bad occurred after being called on to pro- 
duce them. In the present case, where the defen- 
dants were not only denying the correctness of the 
claim of the plaintiffs but went so far as to assert 
that, on the contrary, it was the plaintiffs who 
owed them money, the account books of the de- 
fendant firm were very relevant documents, and 
the Court was right in attaching great significance 
to their failure to put these documents into evi- 
dence. I see no reason whatever to doubt the 
correctness of the accounts as shown in the 
papers of the plaintiffs and would decide this 
point also against the appellant. 

[9] This disposes of the contentions of the ap. 
pellants. Mr. S. N. Banerji, appearing for minor 
respondents 7 to 18, raises a new point on their 


behalf, namely that, in the absence of proof of 
legal necessity, they cannot be made liable under 
the decree. He refers to para. 5 of the written 
statement filed on behalf of these minor respon- 
dents, in which this plea is set out. In spite of the 
plea having been taken in the written statement, 
however, no issue was framed on the point, and, 
although the minors were represented at the hear- 
ing of the suit, no reference was made to it. It 
must be taken, therefore, that the point was 
given up, and, as it involves a question of fact, 
they cannot be allowed to raise it at the appel- 
late stage. On the above grounds, I would 
dismiss this appeal with costs to the plaintiffs- 
respondents. 

Shearer J. — I agree. 

R.G.D. Appeal dismissed, 
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Agarwala Ag. C. J. and Das J. 

Bamautar Duhey — Beiitioner v. Bambrick 
Singh — Opposite Party. • . 

Ciiminal Eevn. No. 602 of 1946, Decided on 30-1- 
1947, from decision of Addl. Diet. Magistrate, Shalia- 
bad, D/- 26-4-1946. 

Bihar and Orissa Local Self-Government Act 
(3 [III] of 1885), S. 141 — Breach of bye-law framed 
under Act — Prosecution instituted by Chairman of 
Local Board — No evidence to show that he wae 
authorised to do so — Prosecution is defective. 

For a breach of certain bye-law framed by the Dis- 
trict Board of Shababad, prosecution was instituted by 
the Chairman of the Local Board of Buzar. There was 
no evidence that the Chairman of the Local Soar'd of 
Buxar had been authorised by the District Board to 
instituto this prosecution : 

Held that even assuming that it was permissible for 
a Local Board to prosecute in respect of a breach of a 
bye-law framed by a District Board, there was no evi- 
dence that the liocal Board of Buzar authorised its 
Chairman to institute this prosecution. Hence the pro- 
secution was defective ab initio. [Para 2] 

A, B. N. Sinha—toT Petitioner. 

Sarjoo Prasad— (cr Opposite party. 

Agarwala Ag. C. J. — The petitioner baa 
been convicted for a breach of byo-law (i) of 
the bye-laws framed by the District Board of 
Shababad under the powers conferred upon it 
by s. 139, Bihar and Orissa Local Self-Govern- 
ment Act, 1886. The bye-law provides inter 
alia that whoever encroaches on any road by 
the construction of any building or structure 
thereon, except by the permission of the Chair- 
man of the District Board, shall be liable to pay 
a fine not exceeding Rs. 60, and to a further fine 
net exceeding rs. 2 for every day the offence is 
continued. The petitioner has been sentenced to 
pay a fine of rs. 20, or to undergo simple im- 
prisonment for two weeks in default, and also to 
pay a fine of a rupee a day if the obstruction be 
not removed within three weeks from the date 
of the conviction. 
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ra] The conviction and eentencea are chal- 
leneed by the petitioner on the ground that the 
prosecution was improperly 

ray. that it wae not instituted by a perron autto. 
S to institute it. Section 139 of the^Local 


Self-arveromenr Act empowers every ^strict 

of “aoy ot TelurfcSf If tt 

and s 140 empoLrs the Board making 
t to' rwVidG Lat a breach of the same 

=haU to pf iebed with fine which may extend to 
fifty ropees; and in the case of a contmumg 
breLh with a further fine which may extend ‘o 
five rupees for every day daring which the 
breach is continued after the offender has been 
cof icted of such breach. Section 141 however, 
«auires prosecutions under the Act for breach 
nt^he bye-laws to be instituted by any Board, 
or by any person authorised by the Board in this 
beh^f Two questions, therefore, arise on the 
construction of this section, namely, (1) whether 
it is only the Board making the bye- laws, the 
breach of which is complained of, that is autbo. 
rised to institute a prosecution for the breach, or 
whether a Board may institute a prosecution for 
the breach of bye-laws framed by some other 
Board, that is to say, whether a Local Board 
may institute a prosecution for a breach of the 
bye.laws framed by the District Board, or by 
some Local Board other than itself, or whether 
it is only with respect to the breach of its own 
bye laws that a Board may institute a prosecu- 
tion; and ( 2 ) whether, in the case of prosecution 
by a Board, the power to institute the prosecu> 
tion may be exercised by the Chairman of the 
Board in the absence of power conferred on him 
by the Board to do so. The prosecution in the 
present case was instituted on a form headed 
‘‘Prosecution Form District Board. Shafaabad.” 
At the bottom, under the words “prosecution 
sanctioned," is the signature of "Rambrich 
Singh, Chairman of the Local Board of Buxar," 
and the complaint is said to be in respect of a 
breach of the first bye-law of the District Board 
of Sbahabad, the material portions of which 
have been set out above. If this be regarded as 
a prosecution by the District Board, there is no 
evidence on the record that the Chairman of the 
Local Board of Buxar has been authorised by 
the District Board to institute this prosecution. 
Even if it be permissible for a Local Board to 
prosecute in respect of a breach of a bye law 
framed by a District Board, there is no evidence 
that the Local Board of Buxar authorised its 
Chairman to institute this prosecution, or that 
the complaint is by the Local Board itself. It 
does not purport to be signed by the Chairman 
for and on Irabalf of the Board, but merely by 
the Chairman of the Board as such. We have 
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been shown no authority either by way of a 
statutory * provision, or a rule framed under 
powers conferred by the statute, or derived from 
a resolution passed by the ^ard in the exercise 
of its powers, authorizing a Chairman to insti- 
tute a prosecution on behalf of the Board. The 
proceedings in this case weee defective ab initio, 
and must, therefore, fail.. 

[3] I, cannot, however, leave the matter there 
without remarking once more on the inadequacy 
of the preparation made by those in charge of 
prosecutions for placing before the Court the 
materials essential to enable the Court assume 
jurisdiction of the matter placed before it, or to 
exercise its powers properly. When the institu- 
tion of a prosecution is confined to a particular 
person, or a body, or when a thing is directed to 
be done in a particular way, it is absolutely 
necessary for the prosecution to place on the 
record the materials from which the Court may 
see that the prosecution has been instituted by 
that person or body, and that it has been insti- 
tuted in the manner required by the statute. 
When this is not done, it is a mere waste of 
public time and of the time of Courts, which are 
already pressed with an abundance of work, to 
investigate alleged breaches of the law and come 
to decisions which must inevitably be upset, 
when the authority under which the proceedings 
were instituted is challenged. In addition to this 
is the waste of time of citizens who are summon- 
ed to give evidence in such cases and the ex- 
penses entailed by them. Time and again, in the 
course of the last few years, this Court has 
endeavoured to impress upon the authorities the 
necessity of taking precautions to see that pro- 
secutions are not instituted until all matters 
appertaining thereto have been considered and 
put in order and then to place the relevant 
matter on the record. In spite of the efforts of 
this Court in that regard nothing appears to . 
have been done to put things right, and even in 
ibis Court, more often than not, when these 
matters are sought to be investigated, it is 
impossible to derive any but the very scantiest 
assistance in securing the proper materials. 

C4] The conviction and sentences in the 
present case must be set aside because we have 
not been convinced that this is a prosecution 
instituted by a Board which bad power to insti- 
tute it or by any person authorized by that 
Board to do so. A copy of this judgment will 
be sent to the Legal Remembrancer. 

Das J. — I agree. 

D.s. Conviction set aside. 
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Manohar LaijL and Mukharji JJ. 

Malik Md. Ibrahim — Appellant 7 . Harakh 
Narayan Singh and others — Respondents. 

A. F, A. D. No. 1293 of 1945, Decided on 6-5-1947, 
from decision of ls6 Addl. District Jadee, Mon^hyr. 
D/- 29-6-1940. 

Hindu law^Alienation — Necessity Mortgage 

by karta oi joint family property to meet e.xpenses 
of marriage of his daughter’s daughter — Gkl’s 
lather alive and in position to marry her — Mort- 
gage is not for legal necessity. 

A mortgage by the managing member of a joint 
Hindu undivided estate can only be justified for pur- 
-poses of necessity and the doctrine cannot be extended 
for pions purposes. A mortgage of a joint family pro- 
perty excuted by the karta of .the family for meeting 
the expenses of the marriage of bis daughter’s 
daughter who-e father was alive and in a position to 
arrange for the marriage, does not constitute such a 
legal necessity as would bind the estate left by tBe 
Icarta. The 'descendants of the karta also are not 
therefore bound by the mortgage: 3 A. I. R. 1916 
Pat. 178, Foil. ; 9 A. I. R. 1922 P. C. 261 ; 29 A. I. K. 
1942 Mad. 108 and 21 A. I, R. 1934 Mad. 432, Disting. 

[Paras 6, 7, lOJ 

Coses referred : — 

1. (’18) 3 P. L. W. 377 : 3 A. I. R. 1916 Pat. 178 : 1 
Pat. li. J. 81 : 34 I, 0. 277, Mt. Narainbati Eunwari 
T. Ramdharl Singh. 

2. (’42) 29 A. I. R. 1942 Mad. 106 : I. L. R. (1912) 
Mad. 42 : 198 I. 0. 169, Srinivasa Rao v. Anna- 
dbaoam Seshaoharlu. 

3 . (’34) 57 Mad. 772 : 21 A. I. R. 1934 Mad. 432 ; 155 
I.C. 79, Venkatasubba Rao v. Lakkaraju Ananda Rao. 

4. (’22) 49 I. A. 383 : 9 A. I. R. 1922 P. C. 261 : 44 
All. M3 : 69 1. 0. 36 (P. C.), Sardar Singh v. Kunj 
Bihari Lai. 

3. (’24) 51 I. A. 129 : 11 A. I. R. 1924 P. C. 50 : 4G 
AU. 96 : 77 I. 0. 689 (P. C.), Brij Narain Rai v. 
Mangla Prasad. 

«. (’47) 34 A. I. B. 1947 Mad. 05 : 1. L. R, (1947) 
Mad. 379 : 231 I. 0. 331, Tbimma Redd! v. Chinna 
Ranga Beddi. 

Xr. K. Jha and Af. Rahman — for Appellant. 

B. N. f2oi, T. P. Sinha and Ugrah Singh — 

for Respondents. 

Hokharji J. — This second appeal is by the 
plaintiff whose suit for enforcing a mortgage 
1)005 was decreed in part by the learned Sub- 
ordinate Judge, but was dismissed on appeal by 
the learned Additional District Judge. 

[ 2 ] One Bisu Singh had four sons, Rajkumar, 
Bupan, Bamdbari and Sbivanandan. Rupan 
died leaving a widow. Shivanandan’s only son, 
Bam Manoratb, was dead when the bond in 
ouit, Ex. 1, was executed. Rajkumar bad two 
OODS, Tribeni and Bamratan. Tribeni ditd during 
the pendency of the appeal before the Additional 
District Judge. Bamdbari, who is dead, has left 
sons and grandsons. Exhibit 1 , the mortgage 
bond, was excuted by Bamratan and Bamdbari. 
Xn the bond it is recited that the money 
Bs. 1600, was required for the marriage of 
Bamdhari's grand daughter and for payment of 
petty debts to creditors. According to the 
1943 P/33 & 34 


plaintiff there were two repayments, one of 
Rs. 500 and the other of rs. 751. After taking 
these repayments into account and remitting 
Rs. 625 odd, claim was laid at Rs. 2173 odd, the 
rate of interest mentioned in the bond being i 
p. 0 . p. m. The learned trial Court decreed 
the suit for Rs. 1749 allowing six months as the 
period of grace and adding that if the decree 
is not satisfied within this period, the plaintiff 
will be at liberty to realise the decretal amount 
with future interest at 6 p. c. p. a. by the sale 
of the mortgaged property. 

[3] There was an appeal against the decision 
of the learned Subordinate Judge, and this was 
heard by the learned 1st Additional District 
Judge. The appellate Court held that there 
was no legal necessity for the loan. The learned 
Additional District Judge pointed out that there 
are discrepancies between the recitals in the 
bond and the evidence in Court. The bond states, 
as already mentioned above, that the loan was 
required for meeting marriage expenses and 
also for payment of petty debts. In evidence 
the plaintiff stated that the loan was necessary 
for marriage and to meet khalihan and bihan 
expenses. The evidence is silent as to what 
portion of the loan was required for meeting 
the marriage expenses. The plaintiff further 
stated in his evidence that some money was also 
required to meet the education expenses of Punit 
Narain Singh, one of the defendants. 

[43 The defendants took a number of pleas, 
and among them one was that the family was a 
joint Hindu family with Ramdbari Singh at 
its head. Another plea was that the plaintiff 
was a farzidar for the defendants and that there 
was no passing of consideration under the bond. 
These pleas were negatived by both the Courts 
below. 

[5j In this second appeal, it has been argued 
on behalf of the plaintiff-appellant that the 
question of legal necessity really does not arise 
in this case. The learned advocate for the ap. 
pellant contends that the marriage of Ramdbari 
Singh’s daughter’s daughter was a pious act, 
and that as such it binds at least Ramdbari 
and his descendants. There does not appear to 
be any ruling of this Court exactly on this point. 
In 3 P. L. w. 877, ‘ it was held that under the 
Hindu Law the marriage of a daughter’s 
daughter is not a legal necessity. I have just 
said that the learned advocate for the appellant 
does not rest his case on legal necessity. He 
has referred to Colebrook’s Translation of the 
Law of Inheritance according to the Mitaksbara. 

In B. 28 of chap. 1 , s. 1 of this treatise there 
appears the following : 

“Aa exception to it follows : — ‘That even a single 
Individual may oonolade a donation, mortgage, or a 
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Bale, of immovable property, during a seaBos of 
distress, for the sake of the family, and especially for 
pious purpose’.” 

In order to understand R. 28, one should go 
back to the immediately preceding rule, ac- 
cording to uhich immovable properties belong- 
ing to the joint family cannot be alienated except 
with the consent of all the members. Mr. Jha 
who has argued the appeal for the appellant has 
laid great stress on the words “pious purpose?,” 
appearing in R. 28 just mentioned. According 
to him the marriage of Ramdbari’s daughter’s 
daughter was certainly a pious act so far as 
Hamdbari and his direct descendants were 
concerned. In this connection reliance has been 
placed upon a ruling reported in a. l. R. 1942 
Mad. 106 .® It is the ruling of a single Judge. 
The facts of the case are altogether different 
from those of the present case. His Lordship 
held that under the Hindu Law a daughter 
inheriting property from her mother can alienate 
the property for the reasonable expenses for the 
marriage for her daughter’s daughter as the 
purpose of such a marriage is a pious and 
meritorious act under the Hindu Law which 
would condvjce to the spiritual benefit of 
the deceased parents of the alienor. There 
are two distinguishing features of this case 
which should not escapse notice. The alienor 
is a daughter who inherited from her mother. 
The father of the girl given in marriage 
was poor and her mother was dead. For all 
practical purposes the girl was thus an orphan. 
His Lordship stressed in this case that the 
expenses should be reasonable. In tbe present 
case there is no evidence as to whether the 
expenses incurred in connection with the mar- 
riage of Ramdhari’o daughter’s daughter were, 
in the circumstances of tbe case, reasonable. 
There is also no evidence that the father of the 
girl was indigent. In the course of the erudite 
judgment delivered by bis Lordship reference 
was made to Samskara Batnamala of Bhatta 
Oopinatha. Tbe learned author speaks of bene- 
fits accruing from the sbastrio gifting of destitute 
kanyas (daughters) in marriage. There is no 
evidence in the present case, as already men- 
tioned, that the girl in question is a destitute 
one who could not be married except with the 
help of Ramdbati Singh. Mr, Jha also relied on 
the case in 67 Mad. 772.® There it was held that 
a sale by a Hindu widow of a reasonable por- 
tion of her husband’s estate for debts contracted 
for tbe thread and marriage ceremonies of one 
of her daughter's sons was binding on the rever- 
sioner. One important feature of this case is 
that it lays down that such a sale is good even 
^the daughter’s sons are not so indigent as to 
■>o dependent upon their grandmother. In con- 


sidering this case one has to remember tbab 
alienation was by a Hindu widow and not by 
tbe karta of a joint family. A Hindu widow^ 
who has no son succeeds to tbe entire estate of 
her husband and she takes possession of it as an' 
absolute owner. No doubt, her pow’er of disposi- 
tion is a qualified one and is analogous to tbo^ 
power of disposition of a male coparcener in a 
joint Mitakshara family, but she can alienate 
property in her possession for the spiritual bene- 
fit of her husband. A widow can excavate and 
consecrate a tank believing that this will con- 
duce to the spiritual welfare of her husband and 
for this purpose she may alienate a portion of 
the properly to which she has succeeded on th» 
death of her husband, but it cannot be said that 
the karta of a joint Hindu family can validly 
make such alienation. In the case of the widow 
whatever is conducive to the spiritnal well- 
being of tbe husband .is a good ground for* 
alienation. In tbe case of a joint Hindu family 
there is no spiritual welfare of any particular 
individual to be considered. The karta is in- 
charge of tbe joint family properties on behalf 
of all the members, and be must manage the 
properties as a careful and prudent man. 

[6] Reverting to tbe quotation from Cole- 
brooke’s Translation of tbe Mitakshara, I may 
observe that alienation by a single member for 
pious purposes is to be an exception. No doubt*, 
exception proves tbe rule, but in order to make 
out a good case for such exception special 
reasons have to be given. If any alienation of 
or charge on the joint family property is to be 
made for the marriage of tbe karta’s daughter's 
daughter who belongs to an altogether different 
family it must be shown that special censidera- 
tions exist which would make such alienation 
or charge binding on tbe entire family. It 
would have been a good ground for the execu- 
tion of the mortgage bond in question if there 
was evidence to show that the girl was so indi- 
gent that without the help of her maternal grand- 
father the marriage could not be performed. 

[7j In my opinion tbe contention of the| 
learned Advocate for tbe appellant that thei 
mortgage bond is binding at least on the sons 
and grandsons of Ramdhari cannot be accepted. 

If Ramdhari bad been alive, the mortgage 
would have been binding on him and him alone. 

On bis death his sons and grandsons have takenl 
the entire joint family property by survivorebip.j 
In my opinion tbe mortgage.J}ond is not bindingf 
on them. So far as Ramratan, tbe other exe-i 
cutant of the bond , is concerned, there was 
neither legal necessity nor any pions purpose. 

[8] Tribeni, a brother of Bamratap, one^ of 
the executants of the mortgage bond, died during 
the pendency of the app®®! before the learned 
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Additional District Judge. His heirs were not 
substituted as appellant i before the first appel- 
late Court filed a petition to the effect that the 
beira of Tribeni were already on the record. 
One of the grounds taken in the memorandum 
of the second appeal and urged at the time of 
hearing is that as Tribeni’s heirs were not 
brought on the record, the whole appeal has 
abated. At p. 42 of the paper-book the learned 
first appellate Court has stated the four pleas 
which were pressed before him. The first was 
that the family was a joint Hindu family with 
Ramdhari as its karta. The second point pressed 
before the learned Additional Judge was that 
the mortgage bond was a farzi one. The third 
point so pressed was that there was no legal 
necessity. The fourth and the last point urged 
before the first appellate Court was that in view 
of the provisions of the Bihar Money-lenders 
Act the plaintiff was not entitled to get even a 
modified decree. These are all the points that 
were urged. There -was no contention that the 
whole appeal abated because of non-substitution 
of the heirs of Tribeni Singh. Such a point 
cannot be taken in second appeal. 

[9] In the result I would dismiss the appeal, 
but in the special circumstances of the case, 
without any costs. 

[ 10 ] Manohar Lall J,— I agree and wish 
to make a few observations only with regard to 
the strenuous argument of Mr. L. K. Jba that 
the loan taken to meet the marriage expenses 
of Ramdhari Singh’s daughters daughter on 
the security of the mortgage of the joint family 
property binds the estate. The decision of this 
Court in 1 Pat. L. J. 8l' is expressly in point 
and is against the contention of Mr. Jha. In 
that case it was held that expenses for the mar- 
riage of a daughter’s daughter whose father was 
alive and in a position to arrange for the mar- 
riage did not constitute such a legal necessity 
as would bind the estate left by the maternal 
grandfather. This decision is the deoision of a 
Division Bench of this Court and binds us. 
Mr. Jba. however, argues that the decision is no 
longer binding upon us after the decision of 
their Lordships in 49 I. A. 883.* In that case it 
was held that the gift by a Hiodu widow in 
possession of the estate of her deceased husband 
of one seventy-fifth of the whole estate for the 
observance of bhog to a deity and for the main- 
tenance of the priests at the temple and being 
expressly made for the salvation of her husband 
and his family members was for the spiritual 
benefit of the deceased husband and therefore 
bound the estate. It is argued that if the widow 
could alienate the property for the spiritual 
benefit of the husband, why could not the male 
member himself make a similar alienation for 


the same or similar purpose. It is suggested 
that the loan taken to meet the marriage ex- 
penses of the daughter’s daughter was a pious 
act, the performance of which would confer 
spiritual benefit on the loantaker. Attention 
was also drawn to the verse in Mitakshara that 
a single individual of a joint Hindu family may 
conclude' a donation, mortgage, or sale, of im- 
movable property during a season of distress, 
for the sake of the family and specially for 
pious purposes (dharmarthe). I do not agreo 
with this contention because that would be ex- 
tending the limits of the doctrine of legal neces- 
sity laid down so clearly and affirmatively by 
tbeir Lordships of the Judicial Committee in 
the celebrated case in 5i l. a. 129 .® That deei. 
Sion, it will bo observed, was given after the 
decision relied on by Mr. Jha before us in 
49 I. A. 883.* A mortgage by the managing' 
member of a joint Hindu undivided estate can 
only be justified for purposes of necessity and 
the doctrine cannot be extended for pious pur- 
poses. 

[ 11 ] The matter would have been entirely 
different if it had been found that the father of 
the grand-daughter was in indigent circum- 
stances and therefore the loan taken for the 
marriage expense of that grand-daugbter should 
be treated as a legal necessity as pointed out in 
1 Pat. L. J. 81.^ 

[ 12 ] Mr. Jha referred us to the case in 
A. I. B. 1942 Mad. 106,^ a decision of a single 
Judge of the Madras High Court. But in that 
case as stated by the learned Judge at page 109 
the question was whether the marriage of a 
daughter’s grand-daughter could be said to be 
a pious and meritorious act which would con- 
duce to the spiritual benefit ol the deceased 
parents of defendant 1 . The learned Judge after 
examining the texts came to a clear finding that 
in the case before him the mother of the girl 
was dead and the father was poor and was not 
possessed of any means to perform the marriage 
and that the girl and her parents were living 
with defendant 1 and she was being brought up 
by her. The decision, therefore, can be supported 
on these findings. The cases referred to by the 
learned Judge at page 109 of the Allahabad and 
the Madras High Court also appear to be cases 
in which the alienation was upheld on the 
ground that the husband of the daughter and 
the father of the girl were indigent. The obser- 
vation of the learned Judge that the gift of a 
destitute virgin in marriage is a pious and meri- 
torious act from religious point of view does not 
advance the argument of Mr. Jba because here 
it has not been found that the girl in question 
was a destitute virgin. On the other hand, Mr. 

B. N. Rai has relied on the case in A. i. R, 1947 
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Mad. 65° where it has been held that aUhoagh 
the first marriage of a Hindu is a saorameut, 
but the second marriage is not and although it 
may be desirable in the circumstances in which 
he finds himself for a widower to marry again, 
but as neither his personal law nor his religion 
requires him to contract a second marriage, 
there is no justification for saddling the ex- 
penses of the second marriage on the family 
estate. 

[ 13 ] It is unnecessary to pursue the matter 
further because 1 am satisfied that the decision 
in 1 P. L. J. 8l' should be followed by us and 
that the decision in 49 l. A. 883, has not shaken 
the correctness of that decision. 

[14] I agree that the appeal should be dis- 
missed without costs. 

S.C. Appeal dismissed. 
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Sinha and Bennett JJ. 

Manoo Rai and others — Appellants v. 
Keshwar Rai and others — Respondents. 

Second Appeal No. 371 of 1946, Decided on 
14-3-1947. 

Limitation Act (1908). S. 12 — Time requisite for 
obtaining copy of judgment and decree — Time 
between application for copy and signing of decree 
cannot be excluded twice. 

By reading Art. 156, Limitation Act with 0.22,B. 7, 
Civil P. 0., the time between the pronouncement of the 
judgment and the signing of the decree has to be ex- 
cluded from computing the period of limitation under 
Art. 166 for filing an appeal. That is to say for all 
practical purposes the period of limitation has to be 
calculated from the date the decree is signed. Time 
requisite for obtaining a copy includes the time during 
which the decree had remained uus'gned. But this 
time cannot bo excluded twice. [Para 5] 

Judgment was .pronounced on 1st September 1945. 
The decree was signed on 30th November 1945. An 
application for copy of the judgment and decree both 
was made on 26th September 1945. The copies were 
ready for delivery on 6th December 1945 and were 
delivered to the applicant on the following day. The 
appeal was filed on 14th March 1946: 

Held, that the time between 26th September 
1945 and 6th December 1945 could not be exclu- 
ded twice over and that the appeal was out of time the 
limitation having exp'red on 6th March 1946 1 26 
A. I. R. 1939 Nag. 150, Commented upon’, 41 M. L. J. 
273; 12 1. C. 677 (Cal.) and 23 A.I.R. 1936 Pat. 46 (FB), 
Rel. on; Case law referred. [Para 7] 

Per Bennett J . — The period between the pronounce- 
ment of judgment and the signing of the decree is 
properly and necessarily excluded both as part of the 
time required for obtaining copy of the decree and 
also as part of the time required for obtaining a copy 
of the judgment. For practical purposes, therefore time 
always begins to run from the date that tho decree is 
signed. Once the time has begun to run it continues 
to run unless it is interrupted by an application for a 
oopy of the decree or by an application for a copy of 
tbe judgment. Once the time is interrupted by one or 
other or both of these applications it merely stands 
still and when it is standing stiil by reason of one such 
application, it oontinuea to stand still and does not 


start to ran backwards merely because another appli- 
cation is made. When the applications and consequent 
interruptions overlap, time does not begin to mn again 
until both of the interruptions have expired. Section 12 
excludes actual periods of time which were in fact 
occupied by obtaining a copy of the decree and a copy 
of the judgment following an application therefor made 
in each case before the expiration of 90 uninterrupted 
days from the date of signature of the decree. It may 
well be that by making his applications consecutively 
within the period a party will obtain a longer delay 
within which to file his appeal than be would have 
obtained by making his applications concurrently or so 
that they overlap, but that is no reason to allow a 
double interruption to cause time to run backwards, 
because the section is concerned with periods of time 
actually and not merely theoretically excluded. 

[Para 8] 

Annotation. ('42.Com.) Lim. Act, S. 12, Notes 10 & 25# 
Cases referred'.— 

1. (’39) 26 A.I.R. 1939 Nag. 150: I. L. R. (1939) 
Nag. 185 : 182 I. C. 662, Bal Krishna Bajaram T. 
Baijnath Oirdharilal. 

2. ('86) 13 Cal. 104 (F. B ), Bani Madhub Mitter v. 
Matungini Dassi. 

3. (’16) 1 Pat. L. J. 573 : 3 A. I. R. 1916 Pat. 267 : 
35 I. C. 868 (F. B.), Ram Asray Singh v. SheoNandon 
Singh. 

4. (’21) 6 Pat, L. J. 350 : 8 A. I. R. 1921 Pat. 176 : 
62 I. G. 649 (F. B.), Jotmdranath Sarkar v. Lodna 
Colliery Co., Ltd. 

5. (’36) 15 Pat. 284 ; 23 A. I. R. 1936 Pat. 45 : 160 
I. C. 447 (F. B.), Gabriel Christian v. Chandra Mohan. 

6. (’28) 65 I. A. 161 ; 15 A. I. R. 1928 P. O. 103 : 6 
Bang. 302 : 109 I. O. 1 (P. C ), Jijibhoy N. Snrty v. 
T. S. Chettiyar Firm. 

7. (’21)41 M.L.J. 278:66 I. O. 23, Velloiyammal 
Bibi V. Koolayanna. 

8. (’98) 8 M. L. J. 148, Raman Cbetti v. Kadirvelu. 

9. (’10) 33 Mod. 256 : 4 I. C. 801, Silamban Chetty v. 
Ramanadhan Chetty. 

10. (’10) 12^1.0. 677 (Cal.), Sundar Koer v. Raghunatb 
Sahai. 

11. (’24) 11 A. I. R. 1924 Lab. 699 : 75 I. O, 1055, 
Ata Mahomed v. Pit Khan. 

K. K. Sinha and U. C. Sharma—ior Appellants. 
Sinha J. — The question for our decision I'a 
whether the appeal was presented in time on 
14th March 1946. The matter was first placed 
before the learned Registrar on 27th March last. 
He came to the conclusion that the appeal was 
time -barred on the date it was presented to the 
Court. As the learned Advocate for the appel- 
lants was not prepared to make an application 
for condonation of the delay under 8. 6, Himita- 
tion Act, the learned Registrar directed that the 
matter 1^ laid before the Bench. Ultimately, the 
case came up before me sitting singly. Being of 
the opinion that the question raised involved 
important considerations, and the decision, what- 
ever it might be, would affect the practice of the 
Court one way or the other, I directed that the 
matter be referred to a Division Bench. It was 
placed before a Bench, consisting of Manob^ 
liali and Ray JJ., on 24 th July 1946, and the 
Bench directed notice to issue ‘ to the respon- 
dents to show cause why the delay, if any in 
filing the appeal should not be condoned- 
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Ultimately, the matter has been placed before 
us, and the only question raised before us is 
whether the appeal is in time on 14tb March 1946, 
when the memorandum of appeal was presented 
before the learned Registrar. 1 do not find any 
application under S. 5. Limitation Act containing 
any statement of fadis which would entitle the 
appellants to get the delay condoned, if this 
Court took the view that the appeal was time- 
barred when presented. 

[2] It appears that the appellate judgment 
was pronounced on ist September 1945. The 
decree was not signed by the presiding officer 
of the Court until 30th November 1946. It 
appears that an application for copy of the judg- 
ment and decree both was made on 26th Septem- 
ber 1946, and the copies were ready for delivery 
on 6th December 1945, and were actually deli- 
vered to the applicant on the following day. It 
appears further that court-fee stamps for the 
memorandum of appeal and for the Yakalat- 
nama were purchased on 14th March 1946, on 
which day the memorandum of appeal was 
presented to the Stamp Reporter who noted on 
the back of the memorandum that limitation 
expired on 6th March 1946, as per calculation on 
the back of the vakalatnama. The calculation 
aforesaid would show that the Stamp Reporter 
gave ninety days to the appellants from the date 
of the judgment, expiring on 80th November 
and added to that period ninety-six days for 
time requisite for obtaining copies, that is to say 
31 days in December, 81 days in January, 28 days 
in February and 6 days in March. But it was 
contended before us by the learned counsel for 
the appellants that, the appellants having applied 
on 26th September 1946, for a copy each of the 
judgment and of the decree, which was delivered 
to them on 7th December 1945, they should be 
entitled to add not only the 96 days calculated 
from the 1st December 1946, as done by the learned 
Stamp Reporter, but also the days between 
26th September 1945 and 1st December 1945. 
If this contention is well-founded in law, then it 
must be held that the appeal is in time. But this 
contention involves the proposition that the same 
period, namely, between 2Gth September 1945 
and ist December 1945, bas to be added 
twice over as time requisite for obtaining the 
copies within the meaning of s. 12 , Limitation 
Act. 

[8] The question, therefore, is whether the 
litigant is entitled to credit for that period twice 
over in view of the provisions of s. 12 , Limita- 
tion Act. It bas been contended on behalf of the 
appellants that under S. 12(2) of the Act the 
time requisite for obtaining a copy of the decree 
appealed from has to be excluded, and that 
under sub-s. (3) of that section the time requisite 


for obtaining a copy of the judgment bas also to 
be similarly excluded. If the contention is w’ell 
founded, in this case the appellant would be 
entitled to exclude the same period twice over in 
calculating the time for filing the appeal. Reli- 
ance has been placed upon a decision of the 
Nagpur High Court in A. I. R. 1939 Nag. 150^ 
in which, on a difference of opinion between the 
Chief Justice and another Judge constituting the 
Division Bench, Niyogi J. to whom the case 
was referred, agreed with the Chief Justice that, 
if an application for copy of the judgment to be 
appealed from is made on the day the judgment 
was pronounced, that day has to be excluded 
twice over in computing the period of limitation 
for filing the appea^Jn that case the learned 
Chief Justice observed that Limitation Act 
should be construed so as to save rather than 
bar a proceeding. Niyogi J. in the course of his 
judgment made the following observations: 

“ It may be that in an exceptional case, such as tbo 
present, ono day happens to be excluded twice. How- 
ever startling, fantastic or absnrd it may appear to be, 
the Courts cannot refuse to give eiiect to the plain 
meaning of the words used by the Legislature, if it 
does not conflict with reason and justice. As I have 
indicated above, there is nothing fundamentaily unjust 
or unreasohable in excluding the same day twice." 

[4] The case was treated as an exceptional 
one in which the question of excluding one 
single day twice over was involved. But that 
argument once accepted may lead to absurdities 
and to results which, in my opinion, are not 
contemplated by S. 12 , Limitation Act, as will 
presently appear. It has been contended on 
behalf of the appellants that the period to be 
excluded' as contemplated in the different sub- 
sections of S. 12 is cumulative, even though some 
of those days may be the same days: in other 
words, it bas been contended that the period 
requisite for obtaining a copy ot the judgment 
and the period requisite for obtaining a copy of 
the decree appealed from should be separately 
calculated, and then added to the ninety days, the 
prescribed period for filing an appeal to this 
Court. 

[5] More than 50 years ago, a Full Bench of 
the Calcutta High Court laid it down in 13 cal. 
104^ that the period of limitation for filing an 
appeal should be calculated from the date on 
which the decree was actually signed, though 
under rule 7 of o. 20 , Civil P. C., the decree shall 
bear the date on which the judgment was pro- 
nounced. That decision was not followed by the 
other High Courts in India. But a Full Bench 
of this Court in the very first year of its existence 
decided in 1 Pat. L. J. 673^ to follow the practice 
prevailing in the Calcutta High Court. It was 
laid down in that case that under S. 12 , Limita- 
tion Act an appellant is entitled to deduct the 
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time between the delivery of judgment and the 
signing of the decree in computing the period of 
limitation prescribed for an appeal which in 
effect meant that the period of limitation will 
be calculated from the date when the decree was 
actually signed by the presiding officer of the 
Court, and not the day on which the judgment 
was pronounced. This practice continued until 
a larger Bench of this Court decided in G Pat. 
L. J. 350^ that the ruling in 1 Pat. L. J. 573^ did 
not correctly express the law. Since after that 
decision, the established practice of the Calcutta 
High Court and of this Court as recognised by 
the two Full Bench decisions, referred to above, 
was departed from, and the rule laid down that 
the time requisite for obtaining a copy of the 
decree within the meaning of S. 12 , Limitation 
Act, does not begin until the actual application 
for a copy has been made. But there wos a 
swing back to the old practice when a Full Court 
(of seven Judges) decided in 15 Pat. 284® that the 
ruling laid down in the Full Bench in G Pat. L. J. 
850^ that the period between the date of judg> 
ment and the application for copy of the decree 
can in no case be excluded had been wrongly 
decided. In effect the Full Court restored the 
practice prevailing since after the decisions of 
the Full Bench of the Calcutta High Court re- 
ferred to above, that the period between the 
delivery of the judgment and the signing of the 
decree shall be excluded, in computing the 
period of limitation for Cling an appeal from 
that judgment. Under Art. 156, Limitation Act, 
the period of limitation for filing an appeal to 
the High Court except in certain specified cases 
is ninety days from "the date of the decree or 
order appealed from.” As, under R. 7 of O. 20, 
Civil P. C., the decree bears the date on which 
the judgment was pronounced, the starting point 
of limitation would naturally be the date the 
judgment was pronounced, that was the view 
taken by some of the other High Courts. But 
this Court has ultimately come back to the 
old view prevailing in the Calcutta High Court 
that the time between the pronouncement of the 
judgment the signing of the decree has to be 
excluded, that is to say, for all practical pur- 
poses the period of limitation has to be calcu- 
lated from the date the decree is signed. This 
result has been arrived at by application of S. 12, 
Limitation Act, read in the light of the observa- 
tions of their Lordships of the Judicial Com- 
mittee in 65 I. A. 161.® The same case has been 
relied upon in this case by the learned advocate 
for the appellants as supporting his contention 
that the. same period may be given credit for 
twice over. That was not what was decided by 
Itheir Lordships of the Judicial Committee in that 
'ooae. The exact question which was before their 


Lordships was whether the time requisite for 
obtaining a copy of the decree should not be ex- 
cluded even though by rule of the Court in which 
the matter arose the memorandum of appeal 
need not be accompanied by a copy of the decree. 
It is only by an extension of the rule laid down 
in S 12 , Limitation Act, that we have arrived at 
the conclusion reached by the Full Court deci- 
sion, referred to above, of this Court that the 
time requisite for obtaining a copy includes the 
time during which the decree had remained un- 
signed by the presiding Officer of the Court who 
pronounced the judgment. We are in this case 
asked to extend the rule laid down in the Limita- 
tion Act further and to bold that the same period 
may be deducted twice over. If this contention 
were correct, litigants may find it easy 6o double 
the period of ninety days which the Legislature 
has prescribed as the maximum time during 
which an appeal should be presented to this 
Court. It is not difficult to imagine a case 
where, on account of a controversy as regards 
the true meaning of the judgment between the 
parties, the decree is not signed until several 
months after the judgment has been pronounced 
and usually it takes several weeks for the pre- 
siding officer of the Court to ‘find it feasible to 
sign the decree prepared by the office. The 
litigant may make his application for a copy of 
the judgment and the decree (to be signed there- 
after) on the very day the judgment is pronounc- 
ed. In that way the litigant may get as much 
as six months, or even more, for filing his appeal. 
Thus virtually by accepting the appellants’ con- 
tention we may give a handle to the litigants to 
extend the period of limitation at their own 
sweet will and pleasure. Hence, in my opinion, 
unless the words of S. 12, Limitation Act, are so 
coercive as to lead us to accept the appellants’ 
contention, we should be very loath to come to 
any snch conclusion. In my opinion, litigants 
have been given the fullest benefit of s. 12, Limi- 
tation Act, by the Full Court decision of this 
Court, referred to above, and we should not be 
a party to a further extension of that rule by 
bolding that the time spent in obtaining a copy 
of the judgment should be added to that exten- 
ded period even if all this period over-lapped the 
period already conceded to the litigants. If 
the arguments on behalf of the appellants in this 
case were to be accepted, the logical conclusion 
would be that In every case the litigant is entit- 
led to exclude the entire period between the 
judgment and the signing of the decree as also 
the period of time spent in obtaining a <»py of 
the judgment even though the latter period may 
be included in the former. Such a conclusion, 
in my opinion, is not warranted by the plain 
words of the statute. 
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[6] In my opinion, there is no principle or 
precedent in support of such a contention. The 
•only direct authority in support of the conten- 
tion on behalf of the appellants is the decision 
•of the Nagpur High Court, referred to above. 
But as against that single decision, can be cited 
a number of other decisions which, in my opinion, 
have taken the more correct view of the legal 
position. A Division Bench of the Madras High 
Court in 41 M. L. J. 273* has clearly aflirmed the 
proposition that in computing the period of limi- 
tation for filing an api)eal the time taken in 
obtaining a copy of the judgment and the time 
taken in obtaining a copy of the decree must 
■both be excluded under S. 12, Limitation Act, 
■except where these two periods overlap each other, 
and that where they do overlap the common 
days should be excluded only once. They relied 
upon two previous decisions of the same Court 
in 8 M. L. J. 148® and 33 Mad. 256.® A Division 
Bench of the Calcutta High Court, consisting of 
AXookerjee and Carnduff JJ., has come to the 
same conclusion in 12 i. 0 . G77.^® The learned 
Judges in that case have ruled that, where the 
time occupied in obtaining a copy of a judgment 
is included in the period during which the decree 
was not in existence, both the periods should 
not bo deducted. In that case their Lordships 
further considered the question of whether it was 
a fit case in which the Court could exercise its 
judicial discretion in favour of condoning the 
delay under S. 5, Limitation Act, and, after 
considering both English and Ij^ian decisions, 
their Lordships held that in the circumstances of 
that case the delay should be condoned, inasmuch 
as the litigant had acted under erroneous advice 
given by bis pleader — an advice which the Court 
thought, though erroneous, could have been given 
by an experienced practitioner. In the present 
case, there is no application for condoning the 
delay nor the reasons disclosed therefor. A single 
Judge of the Lahore High Court has taken the 
same view in A. I. R. 1924 Lah. 699.^^ The facts 
of that case were similar to those in A. 1. 1 \. 1933 
Nag. 150.' 

[7] In my opinion, tho preponderance of 
authority is in favour of the view I have already 
indicated, namely, that the appellants are not 
entitled to deduct the period of time taken in 
obtaining a copy of the judgment appealed from 
in the circumstances of this case. It must, there- 
fore, be held that the appeal is out of time. 

C8l Bennett J. — In my opinion, it is only 
because of the existence of a false method of 
computation, expressed by way of an addition of 
days, of the period of limitation fixed by s. 12, 
Limitation Act, that any doubt can and has 
arisen 'as to the application. of what appear to 
me to be the perfectly clear and straightforward 


provisions of that section. The question under 
that section is always whether 90 days liavo 
expired from the date at which time began to 
run exclusive of any period or periods excluded 
by the provisions of section. No question of 
adding days as such arises at all. It is quite 
immaterial whether we reckon that time begins 
to run at the date when judgment is delivered 
or at the date, when, which is necessarily a 
later date, tho decree is signed because, although, 
to facilitate the business of litigants, tho Courts 
may allow applications both for a copy of the 
decree and for a copy of the judgment to 
be put upon the file, no copy either of 
the decree or of the judgment can properly 
be demanded until tho decree is signed. Were 
such a copy demanded before that date, the 
office would properly refuse on the ground that 
the decree had not yet been signed. The period 
in between the pronouncement of judgment and 
the signing of the decree is, therefore, in any 
event, properly and necessarily excluded both as 
part of Ihe time required for obtaining a copy 
of the decree and also as part of tho time 
required for obtaining a copy of the judgment. 
For practical purposes, therefore, time alw’ays 
begins to run from the date that the decree is 
signed. Once time has begun to run it continues 
to run unless it is interrupted by an application 
for a copy of the decree or by an application for 
a copy of the judgment. Once time is interrupted 
by one or other or both of these applications it 
merely standfe still and when it is standing still 
by reason of one such application, it continues 
to stand still and does not start to run back- 
wards merely because the other application is 
also made. When the applications and conse- 
quent interruptions overlap, time does not begin 
to run again until both of the interruptions have 
expired. Section 12 , Limitation Act, excludes tho 
actual periods of time which wore in fact occupied 
by obtaining a copy of the decree and a copy of 
the judgment following an application therefocj 
made in each case before the expiration -of 90 
uninterrupted days from the date of signature of 
the decree. It may well be that by making his 
applications consecutively within the period a 
party will obtain a longer delay within which to 
file bis appeal than be would have obtained by 
making his applications concurrently or so that 
they overlap, but, that is no reason to allow a 
double interruption to causa time to run back- 
wards, because tho section is concerned with 
periods of time actually and not merely theoreti- 
cally excluded. 

C9] Applying these considerations to the facts 
of this case, time began to run on 30th Novem- 
ber 1945, but was immediately interrupted by 
the applications for copies of decree and judg- 
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ment already allowed to be put ui>on the file, 
and began to run again when both the interrup- 
tions expired on 6th December 1946. The period 
of limitation expired 90 days thereafter on 6th 
March 1946. It follows that the appeal was out 
of time when it was filed on 14th March 1946. 

R.G.D. Order accordingly. 
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Manohar Lall and Mukhab^i JJ. 

Dulhin Talukraj Knar and another — Ap- 

pellants v- Babui Bacha Kuar — Bespojident. 

A. F. O. D. No. 95 of 1944, Decided on 4-2-1947, 
from decision of Addl. Sub-Judge, Chapra, D/- 31-1.1944. 

Hindu Law of Inheritance (Amendment) Act 
(1929), S. 1 (2) — Applicability of Act to succession 
to stridhan property held by female. 

The rule of stridban succession according to tbe 
Mitakshara School of Hindu law has not been altered 
by tbe Hindu Law of Inheritance (Amendment) Act, 
1929. Tbe Act bas^ no application to succession to 
stridban property held by a female : 29 A. 1. B. 1942 
Nag. 57, Foil.', 30 A. I. B. 1943 P. C. 10 and 33 A I.B. 
1946 Mad. 294, Bel. on; 21 A. I. R. 1934 Pat. 398; 29 
A. I. R. 1942 Pat. 161; 24 A. I. R. 1937 Mad. 699 and 
21 A. I. R. 1934 Pat. 324, Dtsfint;.: 24 A. I. B. 1937 
Lab. 196, Dissent. [Paras 8 <& 9] 

Cases referred : — 

1 . (*42) 69 I. A. 145 : 30 A. I. R. 1943 P. C. 10 ; I. L. 

B. (1943) Kar. P. C. 12 : 206 I. C. 396 (P. C.), Mt. 
Sabodrs v. Ram Babu. 

2. (*34) 13 Pat. 550 : 21 A. I. R. 1934 Pat. 398 : 162 
I. C. 446, Eamla Prasad v. Murli Manohar. 

3. (’42) 29 A. I. R. 1942 Pat. 161 : 197 I. C. 192, Nau- 
bat Singh v. Mt. Sbambarat Kuar. 

4. (’34) 21 A. I. R. 1934 Pat. 324 : 150 I. C. 1039, 
Cbulban Barai v. Mt. Akli Bataini. 

5. (’37) 16 Pat. 216 : 24 A. I. R. 1937 Pat. IIT': 167 
I. C. 17 (F. B.), Pokban Dusadh v. Mt. Manoa. 

6. (’87) 24 A. 1. R. 1937 Lab. 196 : 172 I. C, 660, Mt. 
Cbarjo v. Dina Nath. 

7. (’46) 1946-1 M. L. J. 196 : 33 A. I. R.^946 Mad. 
294 : I. L. B. (1947) Mad. 23 : 225 I. C. 496, Maba- 
lakebmamma v. Snryanarayana Saetri. 

8. (’42) I. L. R. (1942) Nag. C29 : 29 A. I. B. 1942 
Nag. 67 : 199 1. O. 379, Shakuntalabai v. Court of 
Wards. 

9. (’37) 24 A. I. R. 1937 Mad. 699 : I. I. R. (1937) 
Mad. 948 : 171 I. C. 7 (F. B.), Laksbmi Ammal v. 
Anantbarama Ayyaugar. 

B. N. Bai and Angad Ojha — for Appellants. 

S. Mehdi Imam and Muriaza Fazl Ali — for 
Respondent. 

Manohar Lall J. — In this appeal by tbe 
plaintiffs an interesting question arises for deci- 
sion, namely whether the rule of the stridhan 
succession according to the Mitakshara School 
has been altered by Hindu Law of Inheritance 
(Amendment) Act (Act 2 of 1929), hereinafter to 
be referred to as tbe Act. 

[2] This is an appeal by the plaintiffs who 
are aggrieved by tbe decision of tbe first Addi- 
tional Subordinate Judge of Chapra, dated Slst 
January 1944, by which he has dismissed their 
suit which was iustituted for recovery of posses- 


A. l-Rr 

Sion of the disputed property in these oirenm- 
stances. 

[3] Gosain Jag Mohan Datt Pandit, tho 
common ancestor of the parties, had two sons*. 
Gossain Gopal Dutt Pandit and (jossain Chattur- 
bhuj Dutt Pandit. Gopal Datt had four son3» 
two of these, Badha Eishun Dutt and Basudeo 
Dutt, died before tbe relevant date; tbe tbir^ 
son, Ramkisbun Dutt, died in 1934 leaving two^ 
widows the two plaintiffs in the action. Thef 
fourth son, Chandra Shekhar Dutt, is also dead. 
The plaintiffs' case was that all these four sons 
and Gopal Dutt died separate from one another. 

[4] (Ihatturbhuj Dutt was the father of Pra- 
duman Dutt Prasad, who was married to one 
Mt. Akho Kuer. He also had a daughter, Babar 
Bacha Kuer, who is the defendant in the action. 
After the death of his son Praduman Dutk 
Prasad, his father Chatturbhuj Dutt executed » 
will by which he gave twelve annas out of hie 
properties to Mt. Akho Kuer in absolute right 
and the remaining four annas he gave to hie 
daughter, Bacha Kuer. the defendant, similarly^ 
in absolute right. Praduman Dutt and Mt. 
Akho Kuer had three daughters, Sutuj Kale 
Kuer, Chandra Kala Kuer end Bindhyaohal 

Kuer tbe'latter two died issueless during the life 

time of Mt. Akho Kuer. On the death of Mt. 
Akho Kuer, the twelve annas share in tbe pro. - 
perty of Chatturbhuj Dutt — which is the pro- 
perty in dispute — was inherited by her daughter, 
Suraj Kala Kuer. Suraj Kala Kuer admittedly- 
died in 1929. ^he plaintiff's case was that she 
died in January 1929, but the defendant's case 
was that she died in March 1929. Tbe learned 
Subordinate Judge on an examination of tho 
evidence has come to tbe conclusion that Soraj 
Kala Kuer died on l 2 bb March 1929 and not on 
2Dd January 1929, and this conclusion is based 
upon ample eividence and cannot be seriously 
challenged in appeal. Accordingly, it must be- 
held that Suraj Kala Kuer died on I 2 fch Marcb 
1929. On her death disputes arose as to the 
succession to the properties which were held by 
her as the stridhan heir of Mt. Akho Kuer. The 
plaintiffs’ case was that their husband came 
into possession of the property and continued in 
possession till the date of his death in 1934. Tbe 
defendant’s case on the other band was that she 
came into possession from the date of the deatb 
of Suraj Kala Kuer. The dispute between the 
husband of tbe plaintiffs and the defendant 
began in the land registration department. It fe 
unnecessary to refer to the various stages ah 

which the mutation Courts passed different order^ 

It is enough to state that the matter was ulti.^ 
mately referred to the civil Court under S. 6^ 
Land Registration Act The plaintiffs instituted 
tbe suit giving rise to this appeal on Uth August 
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1941 basing their cause of action on the date of 
dispossession of the plaintiffs* husband on 1st 
February 1933. 

[ 5 ] As already stated, the defendant’s case 
was that she was in possession from the date of 
death of Suraj Eala Euer, that is from 1929. 
Her further case was that by the provisions of 
Act 2 of 1929, she being the sister of Praduman 
Dutt was entitled to succeed to her estate as the 
Act was in operation at the date of her death. 

[6] The learned Subordinate Judge has come 
to the conclusion that after the enforcement of 
Act 2 of 1929 the plaintiffs can have no title as 
the defendant is the preferential heir. He has 
also come to the conclusion that the story of 
possession put forward by the plaintiffs was false 
and the suit was barred by limitation. IJence 
the appeal to this Court. 

[ 7 ] It is argued by Mr. B. N. Rai on behalf 
of the appellants that Act 2 of 1929 has no 
application to the succession to stridhan pro- 
perty held by a female and draws attention to 
the preamble of the Act which says that the 
Act is passed to alter the order in which certain 
heirs of a Hindu male dying intestate are entitled 
to succeed to bis estate. On the other hand, Mr. 
Mehdi Imam contends that the provisions of this 
Act ought to be applied in the present case 
because on the death of Suraj Kala Kuer the 
property would devolve on the husband of Mt. 
Akho Kuer, namely Praduman Dutt Prasad, 
and, therefore, the property though undoubtedly 
it was a stridhan property in the hands of Mt. 
Abbo Euer must henceforward be treated as if 
it belonged to Praduman Dutt Prasad. He, 
therefore, suggests that the succession to the pro- 
perty will now be governed by the new Act of 
1929. 

[8] In my opinion, the argument of the ap. 
jpellants is sound and must prevail. The ambit 
*of the new Act, llof 1929, was considered by their 
liordsbips of the Judicial Committee in 69 l. A. 
145.^ Sir Madbavan Nair, who delivered the 
judgment of the Board, pointed out at page 152 
that the object of the Act was to alter the nrder 
of succession of certain persons mentioned their- 
in, and at page 153: 

"The heading and preamble oi the Act do not accu- 
rately summarise its provisioos, but having regaid to 
the language of S. 1 (2) of the Act which says that it 
applies only to persona who, but for the passing of this 
Act, would have been subjeot to the law of Mitakshara 
in respect of the provisions herein enacted . . . . ’ it 
would apply to the persons specified so as to constitute 
them heirs ...” 

The provisions of S. 1 ( 2 ) of the Act are so 
clear that it is difiBcult to appreciate a contrary 
argument. It states that the Act applies; 

“to 8u;h persons in respect only of the property of 
males not held in coparoenary and not disposed of by 
will.” 


How can the Act apply to the property of 
females ? The crucial question for decision in 
each caso should be whether the property in 
question was the property held by a male at the 
time when succession opened or was it a proper- 
ty held by a female. 

[ 9 ] In the present case it is common ground 
that the property in dispute was the stridhan 
property of Mt. Akho Kuer, and on her death it 
was in possession of her daughter as a limited 
owner. On the death of the daughter, the succes 
sion to the property opened out in March 1929 
and we have to discover who the stridhan heir of 
Mt. Akho Kuer is under the general rule prevail- 
ing in the Mitakshara school and not under Act 
II of 1929. It is admitted that the succession to 
the stridhan property is accurately stated in para 
14G of Mulla’s Hindu Law, 1940 edition. It is 
stated therein that the property passes in the 
following order : (l) uterine brother; ( 2 ) mother; 
and in default of these it passes to (3) father; ( 4 ) 
father’s heir?, that is, his sapinclas, samanodakas 
and bandhus. See also the decision of this Court 
in 13 pat. 650* where it is held that according to 
Mitakshara the stridhan of a woman (if she was 
married in the:Brahma or the three other approv- 
ed forms), who dies leaving no daughter, nor 
daughter’s daughter, nor daughter’s son, nor son, 
nor son’s son, devolves on her husband and fail, 
ing him on bis nearest kinsman (sapiedas). See 
also the decision of Dhavle J. in A. l. R. 1942 Pat. 
161 .^ With regard to the property inherited by a 
female from a female, the succession is accurate- 
ly stated in para 109 of Mulla’s Hindu Law, 1940 
edition, that is to say a female inheriting pro- 
perty (stridhan) from a female takes only a 
limited estate in such property and on her death 
it passes not to her heirs but to the next stri- 
dhan heir of the female from whom she inher- 
ited it. It follows, therefore, that on the death 
of Suraj Kala Kuer, the property would pass to 
the stridhan heir of Mt. Akho Kuer. Bacha Kuer, 
the defendant, is not the stridhan heir of Mt. Akho 
Kuer and, therefore, she has no title to this pro- 
perty under the general law. It is also admitted 
that under the general law, Ramkishun Dutt, 
the husband of the plaintiffs, bad title to the pro- 
perty on the death of Mt. Akho Kuer. 

[ 10 ] Mr. Medbi Imam, however, argues that 
as the property must be taken to devolve upon 
the husband of Mt. Akho Kuer on Suraj Kala’s 
death, it must be treated as his property from 
that date and thereafter by the application of Act 
II of 1929 the title vests in the defendant, who is 
the sister of Mt. Akho Kuer. 

[ 11 ] The cases relied on by Mr. Mehdi Imam 
may now be shortly dealt with. A. i. r. 1934 Pat. 
824 * is a decision of the learned Chief Justice sit- 
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ting single and it only decides that the question 
■whether certain persons are the heirs under Act 
II of 1929 where a widow is in possession of her 
husband’s estate as a limited owner, depends 
upon the date of her death and not on the date 
of death of the last male holder. 

[12] IG Pat. 215.® This case also decides that 
the date of death of the male owner is not 
material as the question as to w’ho would be 
entitled to succeed to his estate as a reversioner 
cannot be determined until the death of the 
female owner. Mr, Mehdi Imam relies upon the 
observation at page 222 that by a fiction of law 
the husband’s life is assumed to continue in the 
existence of his widow, and, therefore, he says 
that we must here also assume by fiction of law 
that Praduman Dutt was alive on the date of 
the death of Suraj Kak. Kuer. I am unable to 
agree with this contention because the properly 
was not the property of Praduman Dutt when 
he died, but it was the property of Mt. Akho 
Kuer. 

[13] The case in A.i. B. 1937 Lah. 196® decided 
by Tekcband J., sitting single supports the con. 
tenlion of Mr. Mehdi Imam. The learned Judge 
held that the succession to the stridhan property 
of Mt. Nawahu which devolved upon her 
death on her husband would be governed by Act 
II of 1929. In my view, this decision is incorrect. 

I cannot understand how the succession to the 
^ property of a female could bo governed by Act 

II of 1929 which distinctly states that it shall 
only apply to the succession to the property left 
by a male. This decision has been expressly dia- 
sented from by a Division Bench of the l^Iadras 
High Court in (l9i6) 1 M. L. J. 106.^ I respectfully 
agree with the observation of the learned Chief 
Justice dealing with A. I. B. 1937 Lah. 196.® 

“Hero, 03 there, it is not o question of deciding who 
ore the heirs of the Hindu male. The question is who 
are the heirs in respect of properties belonging to a 
Hindu woman in her own tight. In the footnote on 
page 81, of the tenth edition of Moyne on Hindu Law 
it is pointed out that the decision in A. I. R. 1937 Lah. 
196“ overlooks the express provisions in sub-s. (2) of 
S. 1 of the Act which limits the altered order only 
lo tho property of a male. In our judgment the 
correct view of the law was expressed in the judgment 
of a Bench of tho Nagpur High Court in I. L. R. (1942) 
Nag. 629.8’* 

[14] A. I. R. 1937 Mad. 699® merely decides 
that it is the death of the female heir that opens 
tho inheritance to the reversioner, and, therefore, 
where a Hindu male died intestate before the 
passing of Act II of 1929 leaving a limited female 
heir, who was alive after the Act came into 
force, the succession to the deceased male 
member is governed-by the provisions of this Act. 

[15] In my opinion, none of the cases relied 
upon by Mr. Mehdi Imam supports his conten. 


tion, and therefore, I must bold that the title to the 
properties in dispute was with the husband of 
the plaintiffs on the date of the death of Sara) 
Kala Kuer. 

[ 16 ] The title to the property being thus 
found to bo with the plaintiff's, the situation ia 
that the plaintiffs and Bacha Kuer were co- 
sharers, and even if it is assumed that Bacbd* 
Kuer was in possession from 1929 onwards, her 
possession would bo the possession of a cosharer, 
and no question of limitation would arise. But 
apart from that the plaintiffs have produced the 
receipts (Ex. 2 series) which are printed in a 
tabular form at p. 12, Part 3 of the paper book. 
These receipts show that the husband of the 
plaintiffs, Ramkishun Dutt, was in possession 
for the years 1336, 1337, 1338, 1339 and 1340. The 
defendant’s receipts on the other band, which are 
Ex. B series, are all from the year 1339 onwards. 
There is only one solitary receipt (Ex. B 8) of 
1336. But the learned Subordinate Judge himself 
has disbelieved this receipt. He says in his judg- 

“It is curious, however, to find that the receipt of 
special print (Ex. B (3)) was granted to the tenant 
Gumasbta in 1336 with respect to village Raslpnr, 
Tauzl No. 830. If we examine Ex. B (3) along with 
Ex. I (4) we cannot but come to the 'conclusion that 
Ex. B (3) or Ex. I (4) is a got-up paper. 

The receipt Ex. B (3) must, therefore, be ruled 
-out of consideration with the result that the 
defendant as was to be expected took possession 
after the death of the husband of the plaintiffs. The 
present suit, however, is filed within twelve years 
from the date of death of the husband of the 
plaintiffs. No question of limitation would arise, 
and the learned Subordinate Judge was wrong 
in holding that the suit was barred by limita- 
tion. He was no doubt influenced in taking this 
view by the fact that he had held that the title 
was with the defendant from the date of death 
of Suraj Kala Kuer. 

Cl7] For these reasons, the appeal must be 
allowed, the decision of the learned Subordinate 
Judge is set aside, and the plaintiffs’ suit must 
be depreed with costs both here and in the Court 
below. 

Mukharji J. — I agree. 

u. Appeal allowed. 

A. I. R. (33) 1948 Patna 266 [C. N. 97,] 
Agarwala Ag. C. j. AND Ayyab j. 

Province of Bihar — Appellant v. Sheikh 

Imaman ('Accused] — Bespondent. 

Govt* Appeal No, 10 of 1947» Decided on 
fiom decision of Sessions.Jadge, Bhagalpur,>D/-16* 3-1947. 

Cotton Cloth and Yam (Control) Order (1943). 
Cl. 3 (b) _ ‘'Person carrying on the business — 
Wordb include servant or salesman oi 
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prletorship as a necessary 'ingredient of the expression 
dealer. The words ‘‘a person carrying on the business 
of selling cloth or yarn or both” obviously include a 
salesman or a servant of the owner or proprietor of the 
business : 32 A. I. H. 1945 Cal. 319, Bel. on. [Para 4] 

Case referred . — 

1 . (’45) 49 C. W. N. 130 : 32 A. I. B. 1945 Cal. 319, 
Miss. A. Heape v. Emperor. 

Oovemment Advocate — for Appellant. 

Safdar Imam — for Respondent. 

Ayyar J. — This is a Government appeal 
from the judgment of the learned Sessions Judge 
of Bhagalpur acquitting the respondent Sheikh 
Imaman on a charge of having contravened the 
provisions of cl. 12 (l), Cotton Cloth and Yarn 
(Control) Order, 1943, and thus committing an 
offence under R. 81 ( 4 ), Defence of India Rules. 
Sheikh Imaman bad been convicted by the 
Munsif Magistrate of Bhagalpur of the said 
charge and sentenced to three months’ rigorous 
imprisonment and a fine of Bs. 50 or in default 
further rigorous imprisonment for 15 days. ' 

[ 2 ] It was alleged that on 2-S-1945, at about 
10 p. M , the accused Imaman, who owned a cloth 
shop in Madhurapur Bazar, had sold eight pieces 
of cloth to the Station Master and the Assistant 
Station Master of Narainpur Railway Station at 
a price in excess of the controlled price stamped 
on the cloth in question under cl. 10 , Cotton 
Cloth and Yarn (Control) Order of 1943. From 
the evidence of the Station Master and the 
Assistant Station Master it would appear that 
the accused refused to sell at the rates stamped 
on the cloth and that after some discussion the 
Station Master sent the Assistant Station Master 
with a report (ex. 1) to the police outpost 
nearby, complaining that the accused was 
charging blackmarket price. After the Assistant 
Station Master had left, the Station Master 
offered to pay the accused the prices charged by 
him and the eight pieces of cloth, which had 
been selected earlier by the Station Master and 
the Assistant Station Master, were cut out from 
the tbans and kept ready for delivery. In the 
meanwhile, the Assistant Station Master had 
banded over the memo, or report (Ex. 1 ) at the 
police outpost and after a station diary entry 
had been made the Assistant Station Master 
returned to the shop followed immediately after- 
wards by a police officer. The total price 'charged 
by the accused for the eight pieces of cloth came 
to R9. 57-6-0 and this amount was accordingly 
paid by the Assistant Station Master to the 
accused, but the police officer arrived on the 
scene just as the accused was putting away the 
money in bis cash box. The amount paid, the 
eight pieces of cloth sold and the tbans from 
which they bad been cut out were seized then 
and there and the accused was also placed under 
arrest. The station diary entry made subse- 
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quently at the thana gives details of the excess 
charged by the accused on each of the eight 
pieces of cloth sold to the Assistant Station 
Master and the Station Master. The transaction 
in question was witnessed by a railway chauki-- 
dar and a pointsman who are said to have 
accompanied the two railway officers to the 
accused’s shop. Of these the railway chaukidar 
was examined as one of the prosecution witnes- 
ses. The defence as put forward in the cross- 
examination of the prosecution witnesses was 
that the two railway officers wanted to buy 
cloth at about 10 P. M., that is, some four hours 
after the accused had closed the day’s busiuess, 
that the accused bad refused to sell cloth at that 
hour of the night and that he had been falsely 
implicated for that reason. A defence witness, 
another shopkeeper having his shop at a distance 
of* about two rasis from the accused shop was 
also examined to say that one Wahid and not 
Imaman was the owner of the shop; that Imaman 
merely used to sit at Wahid's shop and sell cloth 
on behalf of Wahid and that Imaman had been 
falsely implicated because he bad refused to sell 
cloth after the close of business hours. This 
defence was disbelieved by the learned Munsif 
Magistrate who convicted the accused, but the 
learned Sessions Judge acquitted Imaman on 
the ground that it had not been proved that 
Imaman was a “dealer” as defined in cl. 3 of the 
Control Order, presumably relying on the state- 
ment of the solitary defence witness just referred 
to. The learned Sessions Judge has not discussed 
other evidence in the ca-e as he was of the 
view that once the prosecution failed to prove 
that Imaman was a dealer, there w’as no ques- 
tion of bis contravening the provisions of Cl. 12, 
which are meant to punish a manufacturer or 
dealer selling or offering to sell cloth or yarn at 
a price higher than the maximum price specified 
in this behalf under cl. 10 of the Control Order. 

[3] Setting apart for the moment the state- 
ments of D. W. 1, it W’as not alleged on behalf 
of the accused at any stage of the trial that 
Imaman did not ow'd the shop in question and 
was only a servant or salesman of Wahid. The 
prosecution witnesses have all referred to the 
cloth shop as the cloth shop of Imaman and one 
or two of them further gave out that Imaman was 
known to them from before; it was not put to 
any of these witnesses that the cloth sliop really 
belonged to some one else, and the name of Wahid 
did not transpire in the cross.examination of 
any of these witnesses or even In the written 
statement filed on behalf of the accused. Now a 
perusal of the evidence of the solitary defence 
W’itness Kisbun Lall, who stated for the first 
time that the shop belonged to Wahid and not to 
the accused, would show that this man was com- 
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pletely unreliable. Wahid was said to be a re- 
sident of Madurapur to which both the defence 
witness and Imaman admittedly belonged, but 
the witness could not even give out the name of 
Wahid’s father. He also said that he had seen 
the name of Wahid as the owner of the shop on 
cash memos issued by the shop, but not one 
cash memo, was produced in support of this 
statement. Further, as already observed, this 
witness has bis shop at a distance of two rasis 
from the accused’s shop, and there are other 
shops intervening, and it is obvious that D. W. 
Kishun Lall was a friend or sympathiser whose 
services bad been requisitioned for the purpose 
of saving the accused if possible. 

[4] But even if it be conceded that Wahid was 
the real owner of the cloth shop and not the res- 
pondent Imaman, the learned Sessions Judge 
does not seem to have been justified in acquitt- 
ing the accused on the ground that he was not a 
"dealer.” Clause 3 (b) of the Control Order de- 
fines a "dealer” as : 

“a person carrying on the business of selling cloth or 
yarn or both whether wholesale or retail " 

There is, in my opinion, no warrant for the 
supposition that this definition necessarily ex- 
cludes a salesman or a servant of the owner or 
the proprietor of the business, and there is 
nothing in the definition involving or importing 
the idea of ownership or proprietorship as a 
necessary ingredient of the expression "dealer.” 
The emphasis seems to be on the words "a 
person carrying on the business of selling cloth 
or yarn or both” and these words will obviously 
include a salesman or a servant of the owner of 
the business. It is w'ell known that owners or 
proprietors are often absentees and it can hardly 
be contended that in such circumstances it would 
be open to the man in charge of the shop or 
business, whether he is an agent, a servant or a 
salesman, to defy the law with impunity. There 
is no direct case of this Court on the point raised 
in the learned Sessions Judge’s judgment, but 
there is a Calcutta ruling reported in 49 O. w. N. 
181^ where it was held that a salesman was also 
a dealer within the meaning of the Hoardiog 
and Profiteering Prevention Ordinance of 1943. 
As the principle involved is the same, it makes 
no difference that the Calcutta case was under 
the Hoarding and Profiteering Prevention Ordin- 
ance and the present case is under the Cotton 
Cloth and Yarn Control Order of 1943. 

[ 5 ] I must bold in these circumstances that 
whether or not the accused Imaman was the 
owner or proprietor of the shop he must be 
deemed to have been a dealer under the Control 
Order, the moment it is proved that he was in 
charge of sales at the shop in question on the 
day of the occurrence 


[6] Mr. Safdar Imam arguing for the respond 
dent took ns through the entire evidence, as be 
was entitled to do, and contended that quite- 
apart from the technical point raised by the 
learned Sessions Judge, there was no reliable 
evidence before the Court to show that the ac- 
cused had sold the cloth at a price in excess of 
the maximum retail price stamped on the cloth. 
In this connection he drew our attention to the 
statement of the Station Master (p. W. 6) that 
the Assistant Sub-Inspector of Police and the 
Havildar had reached the shop and arrested the 
accused along with the money as well as the 
cloth sold, before the accused could return the 
change to the Assistant Station Master, and the 
admission by this Station Master and the Assis- 
tant Station Master that they could nob re- 
member the actual prices charged by the accused 
for each of the pieces of cloth. Mr. Imam also 
pointed out that the sum of Rs. 68, which is said 
to have been paid to the accused by the Assistant 
Station Master in currency notes of different de- 
nominations, were admittedly not signed or initi- 
alled and .to the statement of the Assistant Station 
Master that "excepting oral evidence” he bad 
nothing to show that the sum of Rs. 58 recover- 
ed from the accused represented the money paid 
by him. Mr, Imam finally contended that the 
evidence suggested that there was no sale or 
payment, that the railway officers were annoyed 
because the accused refused to sell cloth at 10 
p. M. and that the thans of cloth seized from 
the shop of the accused bad been cut out at 
the police outpost after a case had been insti- 
tuted against the accused. I have examined the 
evidence carefully and can find no substance in 
these contentions. That the thans had been out 
out at the police outpost after the arrest of the 
accused, with a view to bolster up a false case 
against him was not suggested at any stage of 
the trial and is in the nature of a new defence 
taken up for the first time before this Court. It is 
also perfectly clear from the evidence of all the- 
prosecution witnesses that by the time the Assis- 
tant Sub-Inspector of Police and the Havildar 
reached the accused’s shop, the eight pieces of 
cloth sold to the Station Master and the Assis- 
tant Station Master had already been cut out 
and that the police seized along with the money 
these eight pieces of cloth as well as the thans 
from which they had been cat; there was no 
cross-examination worth the name on this part 
of the prosecution story, and I regard it as a 
very important circumstance that the police 
found on arrival at the shop that the mcosot 
had already cut out the eight pieces of clot 
sold to the railway officers. Similarly it was 
nowhere suggested on behalf of the accused that 
the currency notes to the value of Rs. 68 seized 
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from his possession belonged to him and did not 
represent the purchase price paid by the Assis* 
tant Station Master. The admission by the Sta- 
tion Master and the other yi’itnesses that the 
accused had been arresled before he had time to 
return the change of 11 annas to the Assistant 
Station Master makes no difference at all to the 
case; according to the prices marked or stamped 
on the ihans in question the accused bad to pay 
back much more than 11 annas to the Assistant 
Station Master if the accused was selling the 
cloth at the maximum retail price stamped on 
the tlianSt and the fact that he would have re- 
turned 11 annas to the Assistant Station Master, 
if he was not arrested, would not, therefore, help 
him. It is true that neither the Station Master 
nor the Assistant Station Master could give 
details of the actual prices of each of the pieces 
of cloth sold by the accused and the excess 
charged on each item, but it should be re- 
membered that the prosecution witnesses were 
deposing before the Munsif-Magistrate more than 
a year after the occurrence, that the station diary 
entry recorded at Madurapur outpost on 
2-3-1946 and proved by the police officer contains 
these particulars and that it was not the accused’s 
case that he had charged only the controlled 
rates for the cloth sold to the Assistant Station 
Master and the Station Master. It would also 
appear from the evidence of the Assistant Sta- 
tion Master and the Station Master that the ac- 
cused did not issue any cash memo, and that 
he merely worked out the prices on a piece of 
paper which he kept with himself and told them 
that the total price came to Bs. 57-5-0; there is 
no reason to disbelieve this evidence and there is 
equally no reason to doubt the statements of these 
witnesses that the accused bad refused to sell the 
cloth at the rates stamped on the thans and 
insisted on charging higher rates. It is necessary 
to add that there is no suggestion in the cross- 
examination of either the Station Master or 
the Assistant Station Master to lead one to 
suppose that they were on terms of previous 
enmity with the accused shopkeeper or were 
interested in implicating him in a false prodteer- 
ing case. Mr. Safdar Imam did bis best for the 
respondent before this Court, but bis argument 
merely meant the piecing together of several in- 
consistent lines of defence and nothing more. 

[ 7 ] The charge against the respondent Ima- 
man was, in my opinion, estabUshed beyond 
doubt, and the Government appeal must be 
allowed. The order of acquittal passed by the 
learned Sessions Judge will be set aside and 
Imaman will be sentenced to three months' rig. 
oious imprisonment and a fine of Rs. so or in 
default further rigorous imprisonment for 16 days 
as ordered by the learned Munsif-Magistrate. 


The orders passed by the learned Munsif-Magis- 
trate for the handing over of the material Ex3. l 
to VIII to the Station Master and Assistant Sta- 
tation Master along with a refund of Rs. 25. 3-3 
and the forfeiture to the Crown of the sale 
proceeds amounting to Rs. 32-12-9 will also be 
restored. 

Agarwala Ag. C. J. — I agree. 

D.H. . Appeal allowed. 

A. I. R. (35) 1948 Patna 269 [C. N, 98.] 
Shearer and Bennett JJ. 

Mrs. Dharamshila Lall — Appellant v. 
Bibi Amna — Respondent. 

A. F. a. D. No. 737 of 1947, Decidea on 7-10-1947, 
from decision of Sub-Judge, 3rd Court, Patna, D/- 
28-2-1947. 

(a) Bihar House Rent Control Order (1942), S. 13 
—“Conditions of tenancy” — Expression does not 
include condition to yield up premises demised on 
expiration 'of term or on service of valid notice to 
quit : (1919) 2 K. B. 301. Bel. on. [Paras 1 & 5] 

{b)iBihar House Rent Control Order, (1942), S. 13 
— Orders contemplated by section are orders of 
civil Court — Statutory defence under section is 
limited to cases where a fair rent has in fact been 
fixed by Controller. 

The orders contemplated by S. 13 are orders of the 
civil Courts as there is no provision in the Order for 
any order for the recovery of possession of any house 
to be made by the Controller. Under S. 13 every 
tenant of a house to which the Order applies is given a 
statutory defence to a suit for ejectment upon the 
ground that he pays or is ready and willing to pay rent 
to the full extent allowable by the Order and performs 
the conditions of the tenancy. The words ‘‘rent to the 
full extent allowable by this Order” have (he cdect of 
limiting the statutory defence to cases whore a lair 
rent has in fact been fixed by the Controller. 

[Paras 1 & 5] 

(c) Bihar House Rent Control Order (1942), S. 13 
— Bihar Buildings (Lease, Rent and Eviction Con- 
trol) Ordinance (1946), Ss. 2 (e) and 11 — Bihar 
Buildings (Lease, Rent and Eviction) Control Act, 
(3 [III] of 1947), Ss. 2 (e) and 11 — Tenant continu- 
ing in possession after expiry of term of his lease 
—Tenant willing to pay fair monthly rent already 
fixed by Controller — Tenant can resist suit for 
ejectment by virtue of S. 13 of 1942 Order — He 
becomes month to month tenant within S. 2i(e) of 
1946 Ordinance and 1947 Act aiid*is protected from 
ejectment by S. 11. 

A took a lease of a bouse for a period of one year 
commencing on 1-2-1943 at a certain monthly rent. 
Subsequently on an application by the landlord the 
Controller fixed the fair rent of the house, A continued 
in possession of the house after the expiry of the 
lease on 31T-1944 when the Bihar House Rent Con- 
trol Order, 1942, was in force and was willing to pay 
the fait rent fixed by the Controller. The landlord 
brought a suit in 1044 for ejectment of bis tenant A on 
the ground that she required the premises in good 
faith for her own use. The suit was decreed. When 
the appeal in the case was pending the 1942 Order was 
replaced by the Bibar Buildings (Lease, Rent and 
Eviction Control) Ordinances, 1946 which in its turn 
was replaoea by the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947. 
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'Held that (i) tenant A was entitled to tbe benefit 
of the statutory defence pro%ided by S. 13 of the 1942 
Order; ^ [Para 5] 

(ii) even assumioR that tbe appeal in tbe case was 
governed by the 1946 Ordinance or the 1947 Act, A 
was a “month to month tenant” as defined in S. 2 (e) 
of the 1946 Ordinance and tbe 1947 Act and as such 
was entitled to the protection of S. 11 of both tbe 
Ordinance and tbe Act. Consequently A was not liable 
to be ejected from the house; [Para 5] 

{iiij the question whether tbe landlord’s claim that 
he required the premises for his own use was hona fide 
or not was a matter for the determination of the Con- 
troller under S. 11 (3) of the 1947 Act and not for tbe 
civil Court. [Para 2] 

(d) Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 [III] of 1947), Ss. 11 and 17— Scope 
— Month to month tenant — Suit against, for eject- 
ment — Jurisdiction of civil Court is not ousted — 
Section gives a statutory defence — Power of execut- 
ing Court to execute a decree for ejectment is 
taken away unless order to that effect has first 
been passed by Controller. 

Section 11 (1) (a) read with S. 11 (2) does not oust 
the jurisdiction of the civil Courts to pass a decree in a 
suit for tbe ejection of a month to month tenant. They 
provide a month to month tenant with a statutory 
defence to a suit for ejectment unless the landlord can 
bring the case within one of the exceptions mentioned 
in S. 11 (1) (a). Secondly, in conjunction with S. 17 
they deprive the executing Court of tbe power to 
exccuto a decree for the ejectment of a tenant whether 
the decree was passed before or after the ooming into 
force of the Act unless an order to that eflect under 

S. 11 (2) has first been passed by the Controller. 

' ’ [Para 6] 


l.^( 1^91 9^2 301 : 88 L. J. K. B. 869 : 121 L. T. 
243. ArlizajQ?, Labourers and General Dwellings Co. 

33 A. I. R. 1940 Pat. 385 ; 224 

I, C. 331, Surajoarain v. Jamil Abmad. 

Mahahir Prasad, V. N. Sinha and A. N. Mitra — 

for Annellant. 


Sarjoo Prasad and Hai Parasnath — 

for Respondent. 

Shearer J. — This second appeal, which is 


by the defendant, arises out of a suit in eject- 
ment which has been decreed by both the Courts 
below. The defendant in the suit took a lease 
of a house situated in Exhibition Road, Patna, 
for a period of one year, commencing on 1-2-1943, 
and terminating on 81 1-1944. Tbe Bihar House 
Rent Control (Ader, 1942 was extended to the 
area in which this bouse is situated by a notifi. 
cation issued on 24-4 1942. Tbe plaintiff subse- 
quently made an application to tbe Controller, 
and tbe Controller fixed tbe fair rent of the 
bouse at Rs. 90 a month. When, however, the 
house was let out to tbe defendant, tbe plaintiff 
agreed to accept a rent of Rs. 80 a month. The 
defendant did not, as she could have done, 
apply under S. 12 of tbe House Rent Control 
Order to have tbe period of her tenancy extended, 
the reason, I have no doubt myself, being that, 
lightly or wrongly, she was under tbe impres- 
sion that tbe plaintiff bad agreed, or would be 
prepared to agree, to her continuing in occupa- 


tion as a tenant from month to month. Tbe suit, 
it is not without significance, was not instituted 
until near the end of 1944. The defendant, in 
her written statement pleaded that by reason 
of the provisions contained in S. 13 of the Order 
she was entitled to continue in possession and 
was not liable to be ejected. It is conceded that 
the defendant was ready and willing to pay the 
fair rent fixed by the Controller. She has, it 
appears, deposited, as it fell due, the rent which 
she contracted to pay under her lease and 
would have deposited also the difference between 
that rent and tbe fair rent if she had been per- 
mitted to do 60 . Mr. Sarjoo Prasad, for tho 
respondent, suggested that the defendant had 
not performed the conditions of the tenancy as 
one of the conditions of her lease was that she 
should yield up . possession of the premises on 
31 - 1 - 1944 . The expression ‘'conditions of the 
tenancy,’* as it occurs in S. 18 of the Order, 
muet, however, be construed as not including a 
condition to yield up tbe premises demised on 
the expiration of (he term or on the service of a 
valid notice to quit. Unless the words are to be 
construed in this way, it is obvious that the 
provision would be rendered nugatory. The 
same words occur in similar enactments in 
England and have been so construed there; see, 
for instance, the observations of Astbury J. in 
(1919) 2 K. B. 301.^ The main contention put 
forward by Mr. Sarjoo Prasad, for the respon- 
dent, was, however, that 8. 13 did not apply to 
decrees passed or orders made by civil Courts 
but to orders made by the Controller under the 
House Rent (Control Order itself. On principle, 
however, there is no reason to read into 8. 13 
such words as “by the Controller” which do 
not occur there. Moreover, it cannot, I think, 
be properly said that there is any provision in 
the House Rent Control Order which enables 
tbe Controller to make an order for recovery of 
possession. Under the proviso to s. 4 (3) the 
Controller may no doubt, "direct the tenant to 
vacate the house” and under 8 . 12 (2) he may 
“pass an order disallowing the extension de- 
manded by the tenant.” Again, under S. 4 (2> 
and also under S. 12 (3) tbe Controller is autho- 
rised, in certain circumstances, to direct a land- 
lord, 'who has succeeded in obtaining possession, 
to vacate the premises and restore the tenant to 
possession. Possibly, orders and directions of 
this kind were, in practice, ordinarily obeyed, 
under the impression that disobedience to them 
amounted to an offence under the Defence of 
India Rules. Clearly, however, if they were 
not obeyed, the Controller could not enforce 
obedience to them by legal process. In the last 
resort, the person in whose favour the o^er was 
made no alternative but to go to the civil 
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Oourt acd assert a statutory right to possession 
and obtain a decree, in execution of which he 
could ask for a writ for delivery of possession. 
This patent defect or lacuna in the House Rent 
Control Order was, apparently, recognised when 
that Order was replaced by the Bihar Buildings 
(Lease, Rent and Eviction Control) Ordinance, 
1946, as S. 16 of the Ordinance provided that 
orders made by the Controller should have the 
effect of a decree and should be executed qs 
such by the civil Courts. The object of the 
Legislature in enacting the House Rent Control 
Order was, aa I understand it, the same as the 
object which the Legislature in England had in 
enacting the various Rent Restrictions Acts 
which were passed in the second and third 
decades of this century, namely, to prevent 
tenants from being compelled to pay an exces- 
sive rent by threats of being evicted. In order 
to achieve this object, the Legislature, in effect, 
restricted by statute the rights which landlords 
had to eject their tenants and obtain possession 
of their premites in order to let them out to 
persons who w-ere prepared to pay a rent which 
the existing tenants would not agree to pay and 
which was an excessive rent. It is obvious that 
the only way in which the tenant could, in the 
last resort, be protected against ejectment was 
by refusing the landlord the legal process to 
which he would, in the ordinary course of law, 
have been entitled. That this was intended to 
be done and was, in fact, done, is. I think, 
clear when the House Rent Control Order, as 
originally enacted, is examined. Section 4 of the 
Order did not then contain either sub-s. ( 2 ) or 
Bub.s. (3) or the proviso to sub-s. ( 3 ). The func- 
tions of the Controller were thus confined to 
determining a fair rent and to deciding whether 
an application by a tenant w’hose term was 
about to expire for an extension of the term 
should be allowed or disallowed. The jurisdic- 
tion of the civil Courts to entertain suits in 
ejectment was in no way restricted. It was 
open to a landlord to institute a suit in eject- 
ment on the ground that the term of the lease 
had expired or the tenancy bad been determined 
by notice. In certain suits in ejectment the 
tenant was, however, enabled to set up a defence 
W’hich, under the law as it stood prior to the 
enactment of the House Rent Control Order, 
was not open to him, namely, that by reason of 
the provisions contained in either s. 4 (l) or 
8. 13 he was a statutory tenant or had a statu, 
tory right to continue in posseseion. Whether 
that defence was or was not a valid one was, of 
course, for the civil Court to determine. The 
position was not, I think, radically altered by 
reason of the successive amendments made in 
S. 4 by the notifications issued on 11.6-1942, 
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and 23-6-1943. The result of these merely was 
that, if the Controller, on an application made 
to him by the landlord, decided that the land- 
lord required the premises for his own use, the 
civil Court was debarred from entertaining a 
plea that the defendant was a statutory tenant,, 
and, if the landlord, under the terms of the 
lease, was entitled to a decree, the civil Court 
w’as bound to decree the suit. When the House 
Rent Control Order came into operation, there 
must hive been many landlords who bad already 
obtained decrees in ejectment but had not yet 
succeeded in ejecting their tenants. I think 
myself that s. 13 was advisedly drawn in such a 
way as to enable a tenant to resist an applica- 
tion by the landlord for a w'rib for delivery of 
possession. Manohar Lall J. in 25 Pat. 7 - has 
expressed a contrary opinion on the ground that 
a Court executing a decree cannot go behind the 
decree. But in such a case, the Court was not 
asked to set the decree aside or modify ii; it was 
asked to say that, in spite of there being in 
existence a valid decree, the tenant had, never, 
tbeless, a statutory right to continue in posses- 
sion, and, therefore, to resist an application by 
the landlord for the issue of a writ for delivery 
of possession. The decision in 25 pat. 7 ^ was 
strongly relied on by the learned advocate for 
the respondents and also by the trial Court, but 
it is not, m my opinion, directly in point. At the 
most, it is an authority for the proposition that, 
when a decree in ejectment has been passed, tho 
judgment-debtor cannot set up a statutory right 
to continue in possession. It is no authority for 
the proposition that a defendant cannot success- 
fully set up that plea in an ejectment suit. In 
fact, Has J. in bis concurring judgment ex- 
pressed the opinion that be could. 

[ 2 ] Finally, it was contended by Mr. Sarjoo 
Prasad for the respondent, that, as the House 
Rent Control Order has expired and as there 
was no provision corresponding to s. 13 in the 
Bihar Buildings (Lease, Rent and Eviction Con. 
trol) Ordinance, 1916, which replaced it, the 
suit should be decreed now, even if it should not 
have been decreed by the trial Court. This 
argument assunaes that the defendant is still a 
tenant for a period of one year, which period 
has expired. This, however, is not so. When the 
term of her lease expired, she became a statu- 
tory tenant in the sense that she was entitled to 
retain possession by reason of the provisions 
contained in s. 13 of the Order. Now, the word 
tenant ' has been defined in cl. (b) of s. 2 of 
the Ordinance as meaning “any person by 
whom, or on whose account, rent is payable for 
a building and includes a person continuing in 
possession after the termination of the tenancy 
in his favour”. The Ordinance in its turn has 
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expired, but Bibar Act 3 of 1947, which has 
replaced it, contains the same definition of the 
.word "tenant”. The defendant thus still has a 
Istatutory right lo continue in possession. The 
ground on which the plaintiff seeks to recover 
possession is, apparently, that she requires the 
premises in good faith for her own use or for 
the use of her dependents. Whether her claim 
is or is not a bona fide one is a matter which, 
under the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947, it is still for the 
Controller and not for the civil Court to deter- 
mine. The plaintiff was,- I think, ill advised to 
'institute this suit. In my opinion, the appeal 
must be allowed and the suit must be dismissed 
with costs throughout. 

[3] Bennett J. — The facts upon which this 
second appeal arises have been stated by my 
learned brother and I need not repeat them. 
The learned Munsif, who delivered his judgment 
whilst the House Rent Control Order, 1942 was 
still in force, having rightly decided on the 
authority of the decision in 25 Pat. 7^ that that 
Order did not oust the jurisdiction of the civil 
Courts to entertain a suit in ejectment decided 
that S. 13 of the Order could not be relied 
upon by the appellant because she was in 
breach of a fundamental condition of the 
tenancy, namely, that she should vacate the 
promises at the expiration of the lease. ^ The 
learned Subordinate Judge stated his opinion, 
firstly, that S. 13 of the 1942 Order' could not 
avail the appellant, though he gave no reasons, 
and secondly, that as the 1942 Order had expired 
at the date of the appeal, it was the Bihar 
Buildings (Lease, Rent and Eviction Control) 
Ordinance, 1946. which applied and that nothing 
in that Ordinance operated to prevent the evic- 
tion of the appellant. The Bihar Buildings 
(Lease, Bent and Eviction Control) Ordinance, 
1946, has now lapsed and been replaced by the 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act, 1947, bub there is no substantial 
difference between the relevant provisions of the 
1946 Ordinance and the 1947 Act. 

[ 4 ] For 'the reasons hereinafter appearing, 
I am of opinion that the appeal must succeed 
whether the 1942 Order, the 1946 Ordinance or 
the 1047 Act is the relevant statutory provision 
governing the decision in appeal. It is not 
necessary, therefore, to consider which of these 
statutory provisions is the relevant provision. 
One of them must be relevant. 

[6] The provisions of S. 13 of the 1942 Order 
are as follows : 

“J3. Bar against orders for recovery of possession 
of house in possession of a tenant — Ko order for the 
recovery of poeseasion oJ any hoase shall be made so 
long aa the tenant pays or is ready and willing to pay 


rent to the full extent allowable by this Order and 
perform the conditions of the tenancy.’* 

There is no provision in that Order for any 
order for the recovery of possession of any bouse 
to be made by the Controller. It is, therefore, 
clear that the orders contemplated are orders of 
the civil Courts and that under the section every 
tenant of a house to which the Order applies is 
given a statutory defence to a suit for ejectment 
upon the ground .that be pays or is ready and 
willing to pay rent to the full extent allowable 
by this Order and performs the conditions 
of the tenancy. The effect of the words ‘‘rent 
to the full extent allowable by this Order*’ is, 
in my opinion, to limit the statutory defence 
under the section to cases where a fair 
rent has in fact been fixed by the Controller. 
The fair rent of the bouse here in question 
has in fact been so fixed and it is not dis- 
puted that the appellant is ready and willing to 
pay the same as and from the date of expiration 
of her fixed tenancy. It is urgued, however, 
that she cannot be said to be performing the 
conditions of her tenancy because she has not 
vacated the building at the expiration of the 
fixed period. If this were a valid argument, it 
would apply equally to a tenant for month to 
month to whom the landlord had given a valid 
notice to quit and indeed in one way or another 
to every class of tenant whose possession the 
1942 Order was clearly designed to protect and 
the whole order would be rendered nugatory. 
The English case in (1919) 2 K. B. 3oH referred 
to by my learned brother shows that no difficulty 
has been felt with reference to a sinailar pro- 
vision in an English Statute in distinguishing 
between the condition to vacate at the 
the lease and what may perhaps be called the 
running conditions of the tenancy. It was 
strongly contended that if S. 18 were so con- 
atrued there was an absolute repugnancy between 
the provisions of S3. 12 and 13 of the 1942 Order 
in that S. 13 would compel a civil Court to 
refuse an order for the ejectment of a tenant in 
a case where the Controller acting under S. 13 
(2) had passed an order disallowing the applica- 
tion of the tenant made under S. 12 (l) for an 
extension of his tenancy, not being a tenancy 
from month to month, for a period of not 1^ 
than six and not more than twelve months* But 
there is no such repugnancy. Section 12 enab^ 
a tenant at the end of a tenancy for a fixed 
period to get a limited extension of his tenancy 
upon the existing rent. Section IS provides that 
where a fair rent has been fixed, the tenant sh 
not be ejected so long as he is ready and w ^ 
pay the fair rent. The two sections are not m 

pdW materia and there is no 
follows, therefore, that in so far ^ 
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fails to be decided by reference to the 1942 Order 
the lower Courts should, in my opinion, have 
given the appellant the benefit of the statutory 
defence provided by S. 18 thereof. 

[6] I turn, therefore, to the position under 
the 1946 Ordinance and the 1947 Act. Section li 
of the Ordinance and of the Act provides, inter 
as follows: 

11 . (1) Notwitbstandiog anything contained in any 
agreement or law to tbe contrary and subject to the 
provisions of S. 12, where a tenant is in possession of 
any buUding, he sbail not be liable to be evicted tbere- 
iiom, whether in execution of a dearee or otherwise, 
except (a) in the case of a month to month tenant, for 
non-payment of rent or breach of the conditions of tbe 
tenancy, or for subletting tbe building or any portion 
thereof withont the consent of tbe landlord, or ; 

and (b) in the case of any other tenant, on tbe expiry 
of the period of the tenancy, or for non-payment of 
rent, or for breach of tbe conditions of tbe tenancy; 

Provided 

^ (2) A landlord who seeks to evict bis tenant under 
sub-s. (1) shall apply to the Controller for a direction 
in that behalf. If the Controller, after giving tbe 
tenant a reasonable opportunity of showing cause 
against the application, is satisfied that the tenant is 
liable to be evicted under tbe provisions of sub*s. (1), 
he shall make an order directiog the tenant to put the 
landlord in possession of the building and if the Con- 
troller is not so satisfied, he shall make an order 
xejeoiiog the application. 

(3) (a) A landlord may apply to the Controller for an 
order directing the tenant to put the landlord in 
possession of a building if be requires it reasonably and 
in good faith for his own occupation or for the occupa- 
tion of any person for whose benefit the building is held 
by him: . . . . ” 

Tbe term '‘mouth to month tenant” is defined 
in s. 2 of the 1947 Act as follows: 

'Month to month tenant’ means a tenant bolding a 
lease of a building from month to month or for an 
unspecified period,” 

and tbe word ‘tenant’ as 

’’any person by whom, or on whose account, rent is 
payable for a building and includes a person continuing 
Id possession after the termination of tenanoy in his 
favour.” 

The 1946 Ordinance contained similar definitions. 
Under S. IS of tbe 1942 order, the appellant’s 
possession so long as she continued ready and 
willing to pay tbe fair rent and perform tbe 
other conditions of the tenancy was protect, 
ed and she was therefore a person “continuing in 
possession after the termination of tbe tenancy 
IQ her favour” and as such a “tenant” within 
'the definition above set out. As such tenant she 
was clearly either bolding a lease of a building 
for an unspecified period or since the fair rent 
was fixed and payable monthly was a tenant 
from month to month within the ordinary 
'meaning of that phrase. The expression “bolding 
a lease of a building for an unspecified period” 
is on its face a contradiction in terms because 
ihe first essentials of a valid lease are that it 
should be expressed to be for a period certain 
and that tbe dates of its commencement, and 
1948 P/86 A 86 


expiration should be known and fixed. In tbe 
context, therefore, the word ‘lease’ in the detintion 
of a “month to month tenant” must be taken to 
have been used loosely to mean a tenancy. A 
person in possession of a building under the 
protection afforded by s. 18 of the 1942 order is 
a ‘tenant’ by definition and is clearly a tenant 
so long as the Order remains in force, which 
was, at the expiration of tbe appellant's fixed 
period of tenancy, an unspecified period. At tbe 
date of the coming into force of the 1916 Or- 
dinance and later of the 1947 Act, therefore, the 
appellant was a “month to month tenant” as 
defined in S. 2 (e) of the 1946 Ordinance and of 
the 1947 Act. As such, she would be entitled to 
the protection of s. 11 of both the Ordinance and 
the Act. Section 11 ( 1 ) (a) read with s. 11 (2) of 
the 1947 Act does not operate to oust tbe jurisdic- 
tion of the oivil Courts to pass a decree in a 
suit for tbe ejection of a month to month tenant; 
what these sections do operate to do is, firstly, 
to provide a month to month tenant with a 
statutory defence to a suit for ejectment unless 
the landlord can bring the case within one of tbe 
exceptions mentioned in S. 11 (l) (a), and second, 
ly, in conjunction with s. 17 of the 1947 Act, toj 
deprive tbe executing Court of tbe power to 
execute a decree for tbe ejectment of a tenant, 
whether tbe decree was passed before or after 
tbe coming into force of the Act, unless an order| 
to that effect under s. 11 (2) thereof has firstj 
been passed by tbe Controller. That being so| 
and it being clear that tbe respondent cannot 
bring tbe case within any of the exceptions con- 
tained in S. 11 (l) (a) of tbe 1946 Ordinance and 
of 1947 Act. the lower appellate Court should, in 
so far as the case falls to be governed by tbe 
provisions of tbe 1946 Ordinance, have dismissed 
the respondent’s suit and this appeal whether it 
falls to be determined according to the 1942 
Order, the 1946 ordinance or the 1947 Act, must 
succeed. 

[7l In so far, however, as tbe protection 
accorded to the appellant under the 1942 Order is 
dependent upon payment of tbe fair rent and 
since it is, therefore, that rent which is applicable 
to her month to month tenancy and which is 
therefore the rent of tbe building for the pur- 
poses of 8. 11 (1) (a) of tbe 194G Ordinance aud 
of the 1947 Act, she will, of course, be liable to 
pay that fair rent to the landlord with effect 
from the date of expiration of her original lease, 
namely, SIst January 1944. With this observa- 
tion, therefore, I agree that this appeal should 
be allowed with costs throughout. 

K.8. Appeal allowed. 
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from decision of Addl. Dist. Judge, Muzaffarpur, 
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(a) Evidence Act (1872), Ss. 94 and 95 — Docu- 
ment not applying accurately to exsting facts — 

Kvidence to explain it, is admissible. 

"Where though the language used in a document of 
lease is plain, it does not apply accurately to the then 
existing facts, S. 94 under which no extraneous con- 
siderations are admissible to determine as to what was 
actually leased by the document, does not apply. On 
the other band in such a case evidence is admissible 
under S. 95 to show that the language was used with 
reference to the notorious facts. [Para 8) 

(b) Civil P. C. (1908). O. 41, R. 4 _ Decision on 
ground common to detendants — Any one of them 
may appeal from whole decree. 

Where the decision in a suit proceeds on a ground 
common to all the proprietors namely acquisition of 
title by adverse possession, it is open to any one of these 
proprietors to appeal from the whole decree : 4 A. I. B. 

1917 Pat. 152, Expl. and Disting. [Para 10] 

Annotation. — (’44*Com.) Civil P. C., O. 41 B. 4 N. 6. 

(c) Limitation Act (1908), Art. 144 — Adverse 
possession against lessee is not adverse against 

lessor. , , 

Adverse possession against the lessees as distingnlsn- 
ed from proprietors is not adverse against the l^essor ; 

12 A. I. B. 1925 P. C. 97 and 9 A. I. B. 1922 Cal. 87, 

Foil.’, 17 A. I. B. 1930 Pat. 478, Approved’, Case low 
reviewed. ^Para 16] 

Annotation. — (’42-Com.) Dim. Act, Arts. 142 and 

144, N. 86. 
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S. N. Bose, Eai T. N. Sahai and B. N. Bhagat — 

(or Appellants. 

L. K. Jha, P. N. Qaur, K. N. Moitra and S. A* 

Ahmad — for Bespoudenta. 

Sinha J* — This is an appeal on behalf of 
the defendants parties 1 and 3 from the con- 
current decisions of the Courts below decree- 
ing the plaintiffs’ suit for possession and mesna 
profits in respect of a 7nun which has heeik 
described as a lake, hut from the map attached 
to, and forming part of, the plaint it would 
appear that it is a serpentine water obannel- 
which is now closed at both ends but which at. 
one time may have been the bed of the river Burh 
Gandak which flows at some distance, about ^ 
mile, from the mun. 

[2] The plaintiffs* case, shortly stated, waar 
that the lake in question is situate in village 
Bishunpup Mathura alias Morsandi, which in. 
the course of this judgment, will be described 
as village Morasandi for breveity. It is shown, 
in the record of rights finally published in or 
about the year 1897 as a part of village Morsandi 
in survey plot No. 2695 with an area of con- 
siderably over 200 acres. Village Nariat joics- 
the village Morsandi on the east so that villag©- 
Nariar is situate on the eastern extremity of tha 
lake. Village Nariar contained an indigo factory 
which was originally an outwork of Kanti fac- 
tory. It was claimed in the plaint that the- 
water of the lake used to be utilised for tho 
purposes of manufacture of indigo, and the 
fishery right was also exclusively possessed by 
the Nariar factory for a long period of time, 
much in excess of the statutory period of twelve- 
years. As a result of this exclusive possession of 
the fishery rights, the Nariar factory is alleged 
to have acquired a right to the same by adverse 
possession. There was an alternative claim that, 
if the Court came to the conclusion that the 
plaintifTe were not entitled to mesne profits, 
they should be awarded a decree for rent for 
the years 1334 to 1346 fasli at the rate of 
Bs. 302 per year, the amount which used to be 
paid by the lessees to the Nariar factory. 

[3] The plaintiffs traced their title to village 
Nariar and the lake in question in the following 
manner. One Mr. Toomy was in possession of me 

Nariar factory from before 1881 ® 

year 1910 in which year Messrs Shaw Wwla<^ 
& Co., and another company purchsed the Kantt 
and the Nariar concerns at an auction Baie»- 
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The aaotion-parobasers aforesaid sold the two 
concerns to the late Hon’ble Mr. B. N. Basu, 
predecessor.in interest of the defendants fourth 
party, and to Babu Langat Singh, grand-fatber 
of the plaintiffs. The plaintiffs and their co- 
sharers continued in joint possession until there 
was a partition made on the basis of an award, 
as a result of which village Nariar was allotted 
to the plaintiffs’ share and Kanti to their co- 
sharers. 

[ 4 ] The defendants' title to village Morsandi 
is derived from the Motipur Concern, which 
was also an indigo factory owned by certain 
Europeans. The Motipur Concern appears to 
have been the lessee of village Morsandi since 
before 1861. In 1881, Mr. Toomy aforesaid, as 
proprietor and mukhtar of Kanti Indigo Concern 
and thikadar of Mauza Nariar, granted a lease 
to Mr. Thomas Fraser, proprietor and manager 
of the Motipur Concern, for a term of four 
years (1289 to 1292 Fasli) in respect of "mahal 
jalkar mun situate in Mauza Nariar.” The deed 
evidencing the lease (Ex. A-l) is dated 27-G-1881, 
but is not registered. In the record of rights 
finally published in or about the year 1897 the 
Kanti Concern is shown as the thikadar of 
village Morsandi, and the Motipur Concern as 
the Katkenadur (sub-lessee). It appears further 
that in the year 1894 the Motipur Concern 
purchased a six pies share in the proprietary 
interest in village Morsandi, and, subsequently, 
in or about the year 1920, the concern acqui- 
red another six annas six pies proprietary 
interest therein. Hence, by the year 1920, the 
Motipur Concern was not only lessee in respect 
of the village Morsandi but also a co-sbarer 
proprietor to the extent of about- seven annas 
share. It appears further that in 1922 the Kanti 
Concern also acquired a small share in the 
proprietary interest in village Morsandi. In 1927, 
the Motipur Concern conveyed their right, title 
and interest in village Morsandi to the defen- 
dants first party, that is to say, the defendants 
first party acquired by their purchase aforesaid 
a seven annas share in the proprietary interest 
and a leasehold in respect of the entire village 
excepting a two and a half pies share which was 
under the Court of Wards. The Motipur Con- 
cern also executed a deed of surrender in favour 
of the plaintiffs and the defendants fourth 
party in respect of their rights under the lease of 
the year 1881, referred to above. 

[5] To continue the plaintiffs’ case, they 
alleged further that seven annas milkiat share 
in village Morsandi and their interest in the 
village as lessee and sub-lessees except in respect 
of a two and a half pies share continued in 
possession of the Motipur Concern until the 
transfer aforesaid in favour of the defendants 


first party. The plaintiffs continued to receive 
rent for the lake in question until November 
1927, that is to say, until the surrender by the 
Motipur Concern in favour of the plaintiffs. 
When the defendants first party came on the 
scene, they began to interfere with the plaiptiffs’ 
possession over the lake, with the result that a 
proceeding under s. 147, Criminal P. C., was 
started. The proceeding ended partly in favour 
of tho plaintiffs and mostly in favour of the 
defendants in that the plaintiffs’ possession in 
respect of one fifth portion of the lake in its 
eastern extrimity and the defendants’ possession 
in respect of the remaining four- fifths western 
portion w’as declared. It was further decided by 
tho learned Magistrate — it does not appear 
under what provision of law — that the plaintiffs 
were entitled to recover Rs. 302 per year from 
the defendants second party as rent. This 
adverse decision against the plaintiffs for the 
four. fifths western portion of the lake was 
alleged to be the cause of action for the suit, as, 
it is said, the defendants first party dispossessed 
the plaintiffs from the portion aforesaid, with an 
area of 183.45 acres, in Aswin 1334 Fasli. The 
contesting defendants, including the defendants 
first and many of the defendants third parties, 
contested the suit alleging inter alia that the 
lake in question remained all along in possession 
of the owners of the Motipur Indigo Concern as 
lessees of the village Morsandi, and not as 
lessees under the Kanti Concern (which included 
the Nariar Concern); that the plaintiffs had not 
acquired any right to the lake by adverse posses- 
sion nor did they realise any rent in respect of 
the same from the Motipur Concern; that, if any 
rent was paid to the Nariar Concern, it must 
have been in respect of the jalkar in village 
Nariar itself; and that the proprietors of the 
Kanti Concern had a permissive use of the 
water of the lake for manufacture of indigo. 

(3] On these pleadings, the most important 
issue in the case was issue no. 2, which runs as 
follows; "Have the plaintiffs acquired any right, 
title or interest in the lake in dispute?” The 
learned Subordinate Judge, on a consideration 
of the voluminous oral and documentary evi. 
dence, came to the conclusion that the disputed 
mun was known as Nariar mun: that the Moti- 
pur Concern had been in possession of a portion 
of the mun in question till 1927 as a tenant of 
the Nariar Eotbi as an annual rental of rs. 802 ' 
that after surrender by the Motipur Concern, the 
maliks of Nariar Kothi came in possession of 
the fishery rights in dispute and that tie plain- 
tiffs were dispossessed in Aswin 1384 Fasli as 
alleged by them. On the question of whether*the 
disputed fishery rights had been sold by the 
Nariar Concern to the plaintiffs he came to the 
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conclusion that the entire Kanti Concern, with 
all its properties and outworks, was sold, and, 
even though the fishery rights in question had 
not been specifically mentioned in tbe sale deeds 
(exs. 6 and 6- a), they must be deemed to have 
been included in the general description of the 
properties sold as contained in those documents. 
He further held that tbe adverse possession of 
the disputed fishery by the plaintiffs’ predecessor, 
in-title began from June 1881, apparently on 
the basis of the patta of that year (Ex. A-1), 
and that possession continued till 1343 Fasli. 
Hence, he concluded by holding that the plain- 
tiffs had acquired title to the disputed fishery by 
adverse possession for more than 12 years ending 
within the period of limitation for the suit. 

[ 7 ] On appeal by the defendants first and 
some of the defendants third parties, the learned 
Additional District Judge came to the conclusion 
that the Motipur (Concern was in possession of 
the disputed fishery all along. But he pointed 
out that it w’us a difficult question to find out 
in which capacity the Motipur concern was in 
possession of the disputed fishery, inasmuch os 
it derived its title to village Morsandi as lessees 
from the Kanti Kothi, as a cosharer of a part 
and as a thekadar of another part and as a 
Katkenadar of another share in village Morsandi. 
He further found that tbe jalkar in question was 
settled by Mr. Toomy in 1881 with the Motipur 
concern at an annual rent of Ks. 291. On the 
question of adverse possession, he came to the 
conclusion that tbe plaintiffs’ predecessors-in- 
title had not acquired any rights by adverse 
possession until the year 1900, and that after 
1922 there had been certain transaction which 
would make it doubtful as to whether they 
could claim title by adverse possession. Hence, 
hifl conclusion was that the plaintiffs, including 
their predecessors-in-title, bad been adversely 
possessing the disputed fishery for more than 
12 years between tbe years 1900 and 1922 on tbe 
ground that during this period it had not been 
established that the Kanti concern or the Nariar 
concern bad any interest in the proprietary 
rights in village Morsandi. In the result, he 
agreed with the trial Court in decreeing the suit 
for recovery of possession and mesne profits to 
he determined in a separate proceeding. Hence 
this second appeal by defendants l and 8 parties. 

[ 7 a] Mr. S. N. Bose on behalf of the appel- 
lants has raised mainly three contentions, 
namely, (l) that the Courts below erred in law 
in their construction of Ex. A-l, the lease of the 
year 1881 , in coming to the conclusion that the 
disputed fishery was settled by the Nariar 
concern, with the Motipur concern, the pre- 
decessors-in-title of defendants first party; ( 2 ) 
that the plaintiffs suing in ejectment must 


prove that they had acquired any right in 
the disputed fishery by virtue of the sale deed 
of the year 1912 or that their vendors had pur- 
chased the disputed fishery by the auction sale 
of the year 1910; and (3) that adverse possession 
against the lessees, that is to say, the Motipur 
concern, would not be adverse to the lessors, 
that is to say, tbe proprietors of village 
Morsandi. Other subsidiary questions were raised 
and argued at great length; but they are, more 
or less, branches of arguments relating to the 
three main points set out above. 

[8] Oo the first question, Mr. Bose has argued 
that under S. 94, Evidence Act, no extraneous 
consideration could be admissible to determine 
as to what was actually leased by the document 
of the year 1881 (Ex. A-i). The document bad 
been officially translated, and, as the original 
translation was found to be incorrect on the 
admission of the Head Translator himself, who 
appeared before us, we directed him to a 

revised translation and that was done. On the 
revised tranelation, it would appear that, by 
virtue of that document, Me. (Jeorge Toomy let 
out to Mr. Thomas Fraser proprietor of the 
Motipur concern, ''Mahal Jalkar mun situate 
in Mauza Nariar.” Mr. Bose contended that 
this document taken at its face value is, as the 
words are absolutely clear and unambiguous, to 
tbe effect that the jalkar which was subject- 
matter of the settlement was situate in mauza 
Nariar. But the Courts below, relying upon oral 
evidence mainly, have come to tbe conclusion 
that the disputed jalkar was generally known in 
the locality as situate in Nariar, as it is con- 
tiguous to the west of village Nariar. The 
Courts below have further found that, though 


from the thakbusk map, the revenue survey map 
ind the cadastral survey map ib was clear that 
the jalkar in question was situate in village 
Morsandi. it was popularly believed, perhaps 
under a misapprehension of the true position, 
that the jalkar was situate in village Nariar. 
They have further found that the Motipur con- 
cern took a lease of the jalkar from the pro- 
prietor of tbe Kanti concern, which included the 
Nariar concern, under the misapprebeMion that 
it appertained to village Nariar. Mr. B(^ con- 
tend^ on that finding that it could not be the 
basis for a claim by adverse possession because 
both parties were under a misapprehension that 
the jalkar in question appertained, as a matttf 
of fact, to village Nariar. Reliance was plac» 
in this connection on the decision of a 
Judge of this Court in 20 P. I*. T- 
that case the learned Judge 

deciding as to whether the 3, ® 

estopped from denying the title 

the municipal corporation. In that case it had 
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been found, as a matter of fact, that for more 
than 60 years the Baj went on paying rent to 
the municipality under the misapprehension that 
the bungalow in question was situate on land 
belonging to the municipal corporation, though, 
as a matter of fact, it was the property of the 
defendant himself. In those circumstances, bis 
Lordship held that a tenancy in that case could 
not have been created because the land did not 
belong to the so-called lessor, and that there 
was no estoppel. It is apparent from the deci* 
sion in that case that the question of adverse 
IX) 5 ses 8 ion was not mooted. On the main ques- 
tion of the construction of the document of 1881, 
the Courts below have referred to evidence, 
mainly oral, showing that there was no such 
lake (mun) as is referred to in that document in 
village Kariar itself, and that the lake in dis- 
pute in this case was popularly called the Nariar 
mun. On these findings, it is clear that S. 94, 
Evidence Act, cannot be pressed in aid of the 
appellants, inasmuch as the language used in 
the document of 1881 does not apply accurately 
to e:(isting facts; on the other hand, S. 95. Evi- 
dence Act, may be relied upon on behalf of the 
respondents in view of the findings of fact re- 
ferred to above. Thongh the language in that 
document is plain in itself, it would be unmean- 
ing in reference to the facts existing at the time, 
and, therefore, evidence was admissible to show 
that that language was used with reference to 
the notorious facts, and the illustration to S. 95 
makes the intention of the section clearer still. 
Hence, in my opinion, there is no substance in 
the first contention raised On behalf of the 
appellants. 

[ 9 ] As regards the second contention, the trial 
Oourt, as already indicated held that, though 
the documents of title in favour of the plaintiffs 
did not specifically refer to the fishery right in 
dispute in this case as all the properties of the 
Nariar Concern were intended to be transferred 
to them, the fishery rights also must be deemed 
to have been included in the sale deed under 
which the plaintiffs claim. The point does not 
appear to have been specifically raised before 
the lower appellate Court, and, therefore, the 
learned Additional District Judge has not record- 
ed a distinct finding on this question. If this 
were the only point arising for decision in this 
appeal, I would have been inclined to take the 
view that this point was not specifically urged 
before the lower appellate Court; but as, it will 
presently appear, the case has got to be remand- 
ed for a fresh decision on certain points to be 
indicated hereinafter, this contention also may 
be the subject-matter of a finding by the lower 
appellate Court after remand. Mr. L. E. Jha 
contended that the question was not very material 


in view of the fact that, even apart from their 
predecessors' title by adverse possession, the 
plaintiffs themselves have independently acquir- 
ed the right by prescription. This contention 
would have been well-founded, if the findings of 
the learned Subordinate Judge bad been confirm- 
ed in their entirety by the lower appellate Court; 
but, as shown above, the lower appellate Court 
came to the conclusion that there was no such 
adverse possession as would entitle the plaintiffs* 
predecessors-in-title to claim the fishery in dis- 
pute by prescription before the year 1900 nor has 
it found that the adverse possession continued 
after 1922; in other words, the lower appellate 
Court held that the plaintiffs and their predeces- 
sora-in-title had acquired title by adverse posses- 
sion for more than twelve years between the 
years 1900 and 1922. But the plaintiffs claim the 
property by the sale deed of 1912 which in terms 
does not refer to the fishery in question. The 
plaintiffs, therefore, had been in adverse posses- 
sion in their own rights between 191-2 and 1922 
which period is not enough to lead to the acquisi- 
tion of rights by adverse possession. Hence, this 
question cannot be said to be altogether im- 
material. In this connection the further question 
which has not been discussed in this case by the 
lower appellate Court would be whether the 
plaintiffs could tack on their adverse possession 
to that of their predecessors-in-title. 

ClO] The most important point raised on 
behalf of the appellants by Mr. Bose is whether 
adverse possession against the Motipur Concern, 
who were in possession of village Morsandi in 
their several capacities of part-proprietors, lessees 
in respect of a portion of the village and sub- 
lessees in respect of the rest, could be adverse 
possession against the proprietors themselves who 
are defendants third party to the suit and are 
also some of the appellants in this Court. Mr. 
L. K. Jha on behalf of the respondents contend- 
ed that this question had not been raised by the 
appellants in the Court below, and, therefore, could 
not be raised in this Court for the first time not 
because as pure question of law it could not be rais- 
ed at the second appeal stage but because, he conten- 
ded, there was no finding upon which this argument 
could be founded. Mr. Bose, on the other hand, 
has contended that there is a finding in the judg- 
ment of the lower appellate Court, and that this 
point was raised there, but that the learned Judge 
has not recorded any finding on this question of 
law, though in the beginning of his judgment be set 
oat to do 80. It appears to me that it was admit- 
ted in the plaint read as a whole that the Moti- 
pur Concern, before their transfer in favour of the 
defendants first party in 1927, were in possession 
of village Morsandi in those several capacities. The 
plaintiffs were interested to make that assertion 
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with a view to showing that the Motipur Concern 
were representing all the interest in the village 
against which the adverse possession of the 
plaintiffs and their predecessors-in-title operated. 
Though in the beginning of bis judgment, the 
learned Additional District Judge sets out the 
fact that the decision of the question of adverse 
possession bad become complicated in view of the 
fact that the Motipur Concern were occupying 
different capacities in relation to the village 
I«[or£andi, he does not deal with the question of 
whether adverse possession against the lessees 
would be adverse to the lessors, that is to say, 
the proprietors represented by the defendants third 
party. It would, therefore, appear that, though 
the foundation was there, or least there was room 
for the contention, the learned Judge did not 
decide that question because it w’as not raised in 
that lucid form. The judgment of the learned 
Additional District Judge is unnecessarily long 
and involved, and it is not very easy to 
make out what he actually started to decide 
and what exactly bis findings were. Were it not 
a fact that be was a Judge who bad just started 
his career as such, I would have been reluctant 
to make the order of remand which I propose to 
do in this case. It is not clearly found as to when 
the Motipur Concern acquire^ their proprietary 
interest in village Morsandi to the extent of seven 
annas. Mr. Bose informed us with reference to 
the sale deed (Ex. A2), which is the document of 
title in favour of the defendants first party, that 
the concern acquired six and a half annas share in 
the proprietary interest as late as 1920, and that 
it had acquired only six pies share in the pro- 
prietary interest in 1894, The record of rights 
finally published in 1807 shows the Kanti Con- 
cern as the lessees of village Morsandi and the 
Motipur Concern as the sub-lessees. But that does 
nob indicate as to when the interest of Kanti 
Concern as lessees of village Morsandi arose for 
the first time. The learned Additional District 
Judge has referred to the evidence of a very old 
man over ninety years in age, who, by word of 
mouth, has purported to disclose that that in- 
terest arose in or about the year 1893. How far 
that oral testimony can be trusted is not for us 
to say sitting in second appeal. But the lower 
appellate Court after remand will have to look 
into that matter also. In spite of all this vague- 
ness in the findings of the learned Additional 
District Judge, one thing appears to be clear that 
the Motipur Concern, for the most part of the 
years 19(X) and 1922, occupied the position of 
leasd'holders, either directly or indirectly, in 
respect of the major portion of the village 
Morsandi. Hence, it becomes very relevant to 
consider whether the adverse possession of the 
plaintififs and their predecessors-in-interest during 


that period could be adverse to the proprietors 
represented by the defendants third party. la 
this connection I may notice another contention 
raised on behalf of the respondents by Mr. Jba, 
namely, that all the proprietors, defendants third 
party, were not appellants either in the lower 
appellate Court or in this Court. It was, there- 
fore, claimed by Mr. Jha that this contention 
could avail only those of the proprietors who 
actually figured as appellants in this Court or in 
the Court below. Mr. Bose referred to the pro- 
visions of O. 41, R. 4, and contended that it was 
open to any one of these proprietors to appeal 
from the w’hole decree, as the decision proceeds 
on a ground common to all of them, namely, 
acquisition of title by adverse possession. In my 
opinion, this contention is well-founded. In this 
connection Mr. Jha referred to the decision of 
this Court in 8 P Ii. J. 16G.* On the basis of that 
decision be contended that, as the defendants 
third party had defined interests in aliquot por- 
tions of the zamindray in village Morsandi, 
their interests were separable, and, therefore, the 
dictum of their Lordships in the case referred to 
above should be applied to the facts of the pre- 
sent case. In that case the head-note runs as 
follows : 

“An order in appeal by one of several >defendaDt8 
enures to the benefit of the other defendants only if the 
interests of the latter are iosoparable from the interest 
of the defendant-appellant.*' 

Those observations must be read with reference 
to the facts of that particular case. That was a 
mortgage action in which there were several items 
of prox)crtie3 mortgaged. One of the parties had 
purchased one of the mortgaged properties at a 
revenue sale, and on bis appeal the appellate 
Court exonerated his property from liability 
under the mortgage. In those circumstances, 
their Lordships held that the benefit of that 
judgment could not be available to the other 
defendants who were either the mortgagors or 
puisne mortgagees. It is, therefore, clear that 
that decision is of no advantage to the respon- 
dents in so far as the applicability of R. 4 of 0. 41, 
Civil P. 0. is concerned. It was next contended on 
behalf of the respondents that the Motipur Con- 
cern having surrendered their lessees interest in 
respect of the fishery in favour of the plaintiffs, 
the defendants could not challenge the plaintiffs' 
title. But that argument can avail only against 
defendants first party and not against the defen- 
dants third party who are the proprietors, because 
the Motipur Concern, in surrendering those rights, 
were acting in their capacity of the lessees under 
the deed of 1881. 

[11] From what has been said above, it is 
clear that the question, of whether adver^ pos- 
session against the lessees would be adverse 
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against the proprietors of village Morsandi is a 
very vital one for the purposes of this case. Hr. 
Bose relied upon the decision of a Division 
Bench of this Court in 11 P. L. T. 447.^ In that 
case it was laid down that possession taken by a 
trespasser during the ourreucy of an ijara lease 
does not become adverse to the lessor until upon 
ospiration of the term. Reliance was placed 
upon the decisions of the Calcutta High Court 
in 13 cal. 101* and 1 C. W. N. 246.® The ruling 
Imported in 13 Cal. 101* is a clear authority for 
the proposition that the dispossession of the 
ijaradar was not the dispossession of the zamin. 
dar. But it would appear from the following 
observations of their Lordships of the Calcutta 
High Court that there was a conflict of decisions, 
and that they preferred to follow the latest deci- 
sion then reported in 9 cal. SG7;® 

“Various rulings of this Court have been oited before 
08 . It appears that there is a conflict of decisions in this 
Court on this point. ‘The iatesl ruling, 9 Cal. 367,^ is 
in favour of the view taken by tbe lower Courts. It 
follows an earlier ruling : 10 W. R. 15.7 Having con- 
sidered these and tbe other cases to which we were 
referred, we are of opinion that the view taken by the 
lower Courts on this point is correct. For the reasons 
given in 9 Cal. 367,*^ we are of opinion that tbe present 
case la governed by Art. 144, Limitation Aot, and that 
as tbe adverse possession of tbe defendant against the 
plaintifi commenced only on the termination of tbe 
ijara lease, within twelve years of tbe suit, tbe suit is 
not barred.” 

Theic Lordships of the Calcutta High Court 
(Wilson and Field JJ ), who decided the earlier 
case reported in 9 Cal. 367 = 12 C. L. B. 19,® re- 
ferred with approval to the decision in 10 W. K. 
15/ and held that possession adverse to the 
ijaradars was not possession adverse to the pro- 
prietors. 

[I2l But Mr. Jha on behalf of the respondents 
very strongly relied upon an earlier decision of 
tbe Calcutta High Court in 9 0. L. B. 847® in 
which a Division Bench, consisting of Prinsep 
4tnd Field JJ. laid it down that adverse posses- 
sion against the lessee is adverse to tbe lessor 
also. They refer to tbe earlier decisions of the 
Calcutta High Court in 17 w. b. 877® and 14 
W. B. 395.*® They also observe that, according 
to the law of other countries, possession adverse 
to a lessee is also adverse to his lessor, but do 
not epeciflcally refer to any such authority. They 
conclude their ratio decidendi by makiog the 
following observations : 

"In England, It is an ordinary covenant in a lease 
that tbe lessee will protect tbe properly leased from 
encroacbment so as to band book tbe property to bis 
lessor opon tbe expiry of tbe lease in tbe same state in 
wbiob bo bad received it. But it is uoneoessary for us 
in tbe present case to decide this point speoifloaliy, 
although we believe that it may bo laid down as a 
general principle of law that it Is Inoumbeot npon 
every lessee to protect bis lessor’s property from en- 
«roaobment or unlawful evtotiop ; and that If be falls 
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to do so, be exposes himself to an action for damages 
by bis landlord.” 

[13] Ife would appear from the quotation given 
above from their judgment that their Lordships 
made those observations which were in the 
nature of obiter dicta. One thing is clear from 
the judgment that the decision of their Lordships 
of the Calcutta High Court in 10 W. B. 15^ was 
not brought to their notice. It is also significant 
that Field J. was a party to the decision in the 
case reported in 9 Cal. 367.® It is further clear 
that the Calcutta High Court, on different occa- 
sions, took conflicting views on the question, 
and their Lordships, on different occasions, chose 
their own view of the matter in preference to 
the view taken by another Division Bench of 
tbe same Court. In such circumstances, perhaps 
tbe better course would have been to refer the 
matter to a larger Bench for settling the con- 
troversy more authoritatively. Bo that as it 
may, it is also clear that there is no later deci- 
sion than the one reported in 13 cal. lOl,* taking 
a different view to that propounded in the last 
mentioned case. On the other band, we have a 
later decision of tbe same Court in tbe case in 
1 C. W. N. 246® in which the principle laid down 
in 13 Cal. 101* was not dissented from; but their 
Lordships distinguished that case, and observed 
as follows : 

“Id the case of an estate granted in ijara if tbo 
ijaradar goes on paying the ijara rent to the proprietor, 
though a third person might dispossess tbe ijardac. still 
there will be no interference with tbe possession of the 
proprietor; but whereas in this case an estate is in tbe 
occupation of ordinary tenants and the defendant has 
been in possession of tbe estate, which ordinarily would 
mean that be is in possession by reedpt of rent from 
those tenants, it is difQcuU to understand bow the pro- 
prietor can still say that be is in possession, or that bis 
possession has not been iotorfeied with, unless he is 
able to show that (be tenants bad been paying rent to 
him all the while. Therefore, in a case like the present, 
before it can be determined whether tbe suit is barred 
or not it must be found upon the evidence whether tbe 
tenants who were in occupation of tbe land bad been 
paying rent to tbe plaintiils or to the defendants. If 
they bad been paying rent to the defendants and not to 
tbe plaiotiSs, possession must be held to have been with 
tbe defendants, and a complete cause of action must be 
deemed to have arisen to the plaintifls. On the other 
band, if the plaintiffs had been in receipt of rent from 
tbe tenants, and it such receipt of rent extended to a 
period within twelve years before tbe date of the institu- 
tion of the sail, tbe suit should not bo held as barred 
by limitation.” 

[14] But Mr. Jba referred us to tbe decision 
in 26 Cal. 460.** In Ibat case, as would appear 
from tbe head-note itself, tbe land in dispute 
bad been let out in patni and darpatni leases 
by tbe predecessor-in-intecest of tbe plaintiffs. 
During the continuance of those leases, tbe land 
in dispute was taken possession of and held 
adversely by the defendants or their predeces- 
sors. On the relinquishment of the patni and 
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j Tflftgea bv the lessees in favour of the 

plaintiffs in June 1891, the plaintiffs brought a 

Sit for recovory of possession of t**® 
land from the defendants in June 1893. The 
0>art aceeptea the plea of Umitation raised by 
the defendants, who had been found to be m 
possession for more than twelve years before the 
institution of the suit on the ground that, under 
Art 144 Limitation Act, adverse possession 
teean to’ run from the date the defendants came 
in possession of the property in question, and 
not from the date that the plaintiffs came in 
possession as a result of the relinquishment. 
The earlier decisions of the same Court in 13 
cal 101,* 23 cal. 863^2 and 25 cal. 167'® as also 
18 Bom. 61** which had been relied upon on be- 
half of the plaintiff-appellant, were distinguished 
by the Court on the ground that the plain- 
tiffs before them derived their right to sue for 
lihas possession through the 'patnidars and 
darpo-tnidai'S who were entitled to kha$ posses- 
sion and who bad relinquished such a right in 
the plaintiffs’ favour. They further held that 
such a relinquishment operated only as a trans- 
fer of the tenure not only as a matter of 
general principle but also on the express terms 
of section 12 of Regulation vlll of 1819. They 
further observed that in 13 Cal. 101* the posi- 
tion was different, because the zamindar be- 
came entitled to possession in bis own rights 
upon the expiry of the term of the ijara, and 
not through the ijaradar. On the other band, 
in the case before them the plaintiffs became 
entitled to khas possession by the relinquishment 
of the patnidars and darpatnidars, and there- 
fore, they were affected by the adverse posses- 
sion against the patnidars and darpatnidars 
whose rights they had acquired through their 
voluntary relinquishment. Hence, it must be 
held that the ruling in 26 cal. 460" does not lay 
down any proposition contrary to that in 
18 Cal. 101.* Hence, so far as the Calcutta High 
Court is concerned, the latest decision of that 
Court is in favour of the view that adverse 
possession against the lessee in possession is not 
advarse to the lessor. 

[16] So far as the other High Courts are con- 
cerned, a Division Bench of the Allahabad High 
Court in the case in 29 ABli. 693'® followed the 
principle laid down in 13 oal. 101* and in the 
earlier decisions of the Calcutta High Court 
referred to above as also in an earlier 
decision of their own Court in 27 ALB, 395. 
On the otbqr hand, the several decisions of the 
Calcutta High Court relied upon by Mr. Jha 
on behalf of the respondents, namely the cases 
in 14 W. R. 896.'® 17 W. B. 877,® 9 O. L. B. 347® 
and 26 Oal. 460" were not followed. Their Iiord- 
ahips have quoted with approval the classical 
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observations of Markby J. in 4 Cal. 327'^ at p. 
829! 

•'By adverse possession I understand to be meant 
possession by a person holding the land on bis own 
behalf or some person other than the true owner.^^tha 
true owner having a right to immediate possession. 

They also approved of the dictum^ and applied 
the same to the case of a lessee that possession 
during the period of usufructuary mortgage is 
not adverse to the true owner. The same view 
appears to have been taken by a Division 
Bench of the Bombay High Court in 38 
Bom. 53.'® 

[16] A further development of the case-law onl 
the subject which was not placed before us duringl 
the argument at the bar makes it cleat thatj 
edverse possession against the lessee does not|^ 
become adverse to the lessor. It appears that a 
litigation which came up to the Calcutta High 
Court before a Division Bench involved the 
question now under discussion, though not 
directly. The suits in those cases were for 
arrears of rent in respect of a permanent lease, 
and the tenant claimed abatement of rent on 
the ground that a large portion of the leasehold 
property bad gone out of the tenure by adverse 
possession acquired by a third party. In that 
connection the question was mooted whether 
adverse possession against the lessee could be 
adverse to the lessor so as to make it obligatory 
upon him to recognise the position that the area 
of the original tenure had decreased as a result 
of title having been acquired by a third party 
by adverse possession. On this question, Wood* 
roffe J. took the view that the adverse posses- 
Sion affected the landlord also; on the other 

land, Cuming J. took the contrary view. Their 

deoisioDB are reported id 49 oal. 257. ® On Letters 
Patent appeal, the Bench consisting of Mooker- 
jee, Newbould and Pearson JJ. took the view 
that the possession of a trespasser, during the 
continuance of a lease, does not become adverse 
against the lessor, as the lessor is in possession 
by receipt of rent from the lessee, and that so 
long as such rent is not intercepted by a tres- 
passer he cannot be said to have been dis- 
possessed. Mookerjeo J. elaborately reviewed 
all the relevant authorities, both Indian and 
English, on the subject in the course of his judg- 
ment: see 49 cal. 948.*® The matter was carried 
to their Lordships of the Judicial Committee of 
the Privy Council. Their Lordships’ decision 
is reported in 52 Cal. 417 : 63 1. A. 160*' which 
affirmed the decision of the High Court in ^ 
oal. 948 .*® In the course of his judgment. Lord 
Salvesen made the following obwrvations : 

“It was argued that the lessor bad a 
trespasser and that, if he did not do ®o> * 
obtained . title b, limitation 
against the tenant and tbat» as the le 
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deprived oi the possesion of the lands, she is eDtitled. 
in a qneetion with the landlord, to an abatement of 
rent. There is a long and consistent body of authority 
to the opposite efiect in India, and although the matter 
has not b^n made the subject of direct decision by this 
Board their Lordships see no ground for doubtiog the 
soundness of the decisions referred to in the judgment 
of the High Court.** 

[17] It t?ouId, therefore, appear that the 
coarse of decisions relied upon on behalf of the 
appellants has been approved by their Lord- 
shipe of the Judicial Committee, and it must, 
therefore, be taken that they have disapproved 
the line of decisions of the Calcutta .High Court 
to the contrary effect on which Mr. Jha greatly 
relied on behalf of the respondents. We reserved 
judgment in this case in order to consider the 
conflicting view points raised on behalf of the 
parties as they appeared to have been supported 
by high authority on either side. On further 
consideration of the matter, and particularly 
after discovering the opinion of their Lordships 
of the Jndicial Committee in the case referred 
to above, it is perfectly clear that the view of 
this Court in 11 P. L. T. 447^ is the correct one, 
and that Mr. Jha was wrong in contending that 
that decision had not taken the correct view of 
the legal position. 

[18] Having come to the decisive conclusion 
that adverse possession against the Motipur 
Concern in this case could not in law be adverse 
to the proprietors of village Morsandi, there 
sbonld have been no difficulty in allowing the 
appeal and dismissing the suit but for the fact 
that the lower appellate Court has not recorded 
clear findings of fact on the questions involved 
in this case, as already indicated. If the lower 
appellate Court had not confused the two view 
points, namely, of the lessees and of the pro- 
prietors, and bad it recorded clear findings as to 
the capacity in which the Motipur Concern was 
in poseession of village Morsandi during the 
critical years 1900 to 1922, during which period 
the plaintiffs have been found by the lower 
appellate Court to have acquired title to the 
fishery in dispute by adverse possession, I would 
have no difficulty in disposing of the appeal 
here. But, in my opinion, it is necessary that 
the lower appellate Court should review the 
evidence bearing on the question of adverse 
posession from the point of view of the pro- 
prietors as distinguiehed from that of the lessees, 
the Motipur Concern. 

[19] As a result of these considerations, I 
would set aside the judgments and decrees 
passed by the Courts below, and remit the case 
for a fresh decision by the lower appellate Court 
on the evidence already on record. The lower 
appellate Court after remand will have to decide 
flpeoifically the question of whether during the 


period 1900 to 1922 the plaintiffs’ possession was 
or was not adverse to the proprietors of village 
Morsandi. The other questions, more or less of 
subsidiary character already indicated in the 
course of this judgment, will also require the 
consideration of the lower appellate Court. The 
appeal is accordingly allowed. Costs here and 
in the Courts below both before and after 
remand will abide the result, and will be disposed 
of by the lower appellate Court. 

[ 20 ] Bennett J. — I agree. 

R.G.D. Appeal allowed. 


A. I. R- (35) 1948 Patna 281 [C. N, 100.] 
Bennett and BeevorJJ. 
Eamudar Singh and others — Appellants 
V. Eamsnrat Singh and others — Eespondents. 

A. F. A. D. No. 1270 of 1945, Decided on 3-4-1947, 
from decision of Addl. Sub-Judge, Darbbanga, D/-27-6- 
1945. 

(a) Civil P. C. (1908). O. 32, R. 3— Non-represen- 
tation — Suit on mortgage against lather and minor 
sons — Suit against minors dismissed in default of 
appointment of guardian-ad-Hiem — Preliminary 
decree passed against father alone — Father dying 

— Application lor final decree impleading minors 
under guardianship of their mother — Notice of 
application served on mother— Final decree passed 

— Land sold in execution thereof — Notice under 
O. 21, R. 22 served on mother in execution — 
Mother not appearing either in suit or in execution 

— No order appointing guardian-ad-litem — Minors 
held not represented in suit or execution — Decree 
and consequent sale held not binding on minors. 

A suit was brought against the father and bis 
minor sons on a mortgage bocd executed by tbe father. 
The suit was dismissed against the minors in default of 
appointment of guardian-ad-litem and a preliminary dec- 
ree was passed against tbe father alone. Tbe father snbse- 
qoently died. In an application for final decree tbe 
minors were impleaded under tbe guardianship of their 
mother and a notice of the application was served on 
tbe mother. A final decree was made and put in execu- 
tion and a notice under O. 21, R. 22 was served on the 
mother. The land was put up to sale and purchased by 
the decree-holder who obtained delivery of possession. 
Tbe mother did not appear cither at the time of tbe 
making of tbe final decree or in tbe execution proceed- 
ings and no other gnardian was appointed for the 
minors either in the suit or in tbe execution proceedings 
and there was also no format order appointing tbe 
mother as guardian-ad-lhem. The minors brought a 
suit for declaration that tbe mortgage decree and the 
Bale held in execution thereof were null nod void and 
were not binding on them : 

Held (1) that tbe plnintifTs were not effectively 
represented in tbe suit and there was no decree against 
them at all and they were never in any real sense 
parties to tbe decree. They were therefore not bound 
by the decree and tbe sale held in execution was a 
nullity as against them ; [Paras 11, 17] 

(2) that the issue of notice under O. 21, R. 22 bad no 
effect at all unless it was issued in the name of a person 
who bad either been appointed or recognised by the 
Court as guardian-ad-litem and therefore the position 
of tbe plaintifis in this care was tbe same as if no 
notice bad been fesued under O. 21, B. 22 at all: Case 
law discussed. [Para 18] 

Annotation; — ('44*Com.) C. P. C., O. 32, B. 3 N. 5. 
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(b) Civil P. C. (1908), O. 32 —Effective represen- 
tation — Order does not deal with substantive 
rights but only provides statutory means of securing 
representation oi minor — Test to decide question 
whether minor was bound by decree or order pas- 
sed against him is to see whether he was etfectively 
represented in proceedings leading to such decree 

or order Mere failure to comply with letter of 

O. 32 will not prevent minor being bound by deci- 
sion in proceedings if he had been effectively 
represented therein. (Per Bencett J ). 

Per Bennett J.—h. minor is not bound by any pro- 
ceedings taken against bim during his minority unless 
he was a party thereto. Whether a minor was or was 
not a party to any such proceedings depends upon 
w’hether or not he was efiectively represented therein. 
The failure to comply with the letter of O. 3*2, will not 
prevent the minor being bound by the decision in any 
proceedings, if, in fact, in the circumstances of the 
particular case be can properly be s-tid to have been 
edectively represonttd therein. Order 32 does not deal 
with substantive rights and only provides statutory 
means of securing the representation of a minor in 
civil proceedings. There is nothing in that order to 
Indicate that provided that the letter of the order is 
followed, the ntinor will be bound by the decision, 
although in fact he was never efiectively represented in 
the proceedings; nor can such an intention, which is 
against the dictates of justice, equity and good con- 
science, in that it would open the door to undetectable 
fraud whereby many minors would be deprived of their 

rights and inheritance, be attributed to the Legislatu^. 

[Para 15] 

When, therefore, any question arises as to whether a 
person is bound by any decree or order of a Civil Court 
passed during his minority, the proper and only test is 
whether he was so eaectively represented m tbe 
proceedings leading to the decree or order m question as 
in justice, equity and good conscience to justify, m the 
circumstances of the particular case, the conclusion 
that he was in fact a party to those proceedings. All 
such questions as to whether a guardiau-ad-htem was 
duly appointed or recognised by the Court either under 
the provisions of O. .32, or otherwise or whether the 
guardian so appointed had cosented to act, or whether 
some notice required by O. 32, or subject thereto, by 
any other provision of law or whether tbe guardian 
actually appeared in tbe proceedings or whether the 
guardian took the proper and necessary steps to safe- 
guard the interests of the minor, aie entirely subordi- 
nate to the test of effective representation and no one 
of them constitutes in tbe circumstances of every case a 
complete answer to that test. (P^ta 16] 

Annotation ; (’44-Coro.) C. P. C., O. 82 (General), 
N. 1. 

Crises referred '. — 

1. (’37) 16 Pat. G32 : 25 A. I. B. 1938 Pat. 97 : 173 
I. C. 644, Baraik Ram Qobind Singh v.ChowraUraon. 

2. (’23) 2 Pat. 335 : 10 A. I. R. 1923 Pat. 242 : 71 I. C. 
705, Satdeo Narain v. Bamayan Tiwari, 

3. (’27) 04 Cal. 460 ; 14 A. I. R. 1927 Cal. 488 : 103 
I. O. 124, Satish Chandra v. Hasemali. 

4. (’21) 2 P. li. T. 617 : 8 A. I. B. 1921 Pat. 293 ; 63 
I, C. 484, Bnmpirit Prasad v. Thakut Satan. 

5. (’22) 3 P. L. T. 451 : 9 A. I. ». 1922 P^t. 291 : 66 
I C. 137, Cbhattra Kumati Devi v. Panda Radba 

Mohan Singari. <-i 

6. (’23) 2 Pat. 7 : 9 A. I. R. 1922 Pat. 448 ; 721. C. 

637. Sajjad Husain v. Sakai Bai. 

7. (’08) 80 I. A. 182 ; 30 Cal. 1021 : 8 Sar. 612 (P. C.), 
Mt. BiM Walian v. Banke Bohari Petsbad Singh. 

a. (’20) 16 A. 1. R. 1929 All. 252; 116 I. C. 462, Kalloo 
V. Niadar Singh. 


A.l. B. 


9. (’44) 23 Pat. 528 : 32 A. I. B. 1945 Pat. 1 : 217 
I. C. 337 (F. B.), Ajab Lai Dubey v. Hari Charan 
Tewari. 

Oirija Nandan Prasad — for Appellants. ^ 

R. Choudhury — for Respondents. 

Beevor J. — This is an appeal by the defen- 
dants against a decision of the Additional Sab- 
bordinate Judge of Darbhanga who, reversing 
the decision of the hrst Munsif of Darbhanga, has, 
on appeal, decreed, a suit for a declaration that 
a decree passed in mortgage suit. No, 199 of 1934 
and the sale held in execution thereof in Execu- 
tion case NO. 572 of 1936 on 21-12-1986, and the 
delivery of possession following thereon are null 
and void and are not binding on the plaintiff- 
respondents and for recovery of possession of 
the land. 

[23 The three plaintiff-respondents are bro- 
thers of whom one is still a minor. Mortgage 
Suit NO. 199 of 1934 was brought against the 
plaintiffs and their father to enforce a simple 
mort'^ago bond dated 7-12-1933 executed by the 
plaintiffs’ father. Tbe suit was dismissed against 
the present plaintiffs, who were then mmore, 
for default on the failure of the present appei- 
lants, who were then plaintiffs, to get a guardian- 
ad-litem appointed for them on payment of 
tbe necessary fees. After the suit had been so 
dismissed as against the sons, a preliminary 
mortgage decree for sale was passed against the 
father and on lG-3-1936 an application was 61ed 
to make the decree absolute. That application 
was, however, struck off for failure to prove 
servico of notice on 20.6-1936, and on 27-6- 
1936 a second application for making the decree 
absolute was filed, and after the issue of a 
certain notice and receipt of service return a 
final decree was passed on 27-7.1936. Before the 
application for final decree was made, the father 
of tbe plaintiff-respondents had died and one 
of tbe questions raised in this appeal relates to 
the effect of the proceedings for final 
which were taken against the present plaintiff- 
respondents, who were then minors. On 1-9-1936 
an application for execution of the decree waa 
filed and in the execution case started thereon 
the property was sold and pfitchaeed by the 
aDpellanla on 2iat December 1936. A^ter delivery 
of possession was taken by tbe appellants as 
auction-purchasers, the respondents instituted 
the suit, out of which this appeal arises, for the 
reliefs indicated above. They denied that there 
was any debt owing by their father or any 

necessity for tbe mortgage. They alleged that 
the suit and the decree .obtained agamat tb^ 
father were fraudulent and collusive. Y 
denied that their mother was 
guardian after their father’s death an . 
that any notice waa served on her or on 
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in the proceedings for final decree or for 
e^eoation. 

CS] The plaintiff- respondents were all minors 
until after the execution sale which is now 
challenged. The Munsif in the trial Coart held 
that consideration for the mortgage in question 
passed and that the mortgage was executed to 
pay off an antecedent debt of the plaintiffs, 
father which was due on a certain handnote. He 
found that the plaintiffs' mother was their 
natural guardian and that notice for the final 
decree and also notice under O. 21, R. 22, Civil 
P. C., in execution were served on her. He 
found that the mother did not appear in the suit 
or in the execution proceedings and that no 
other guardian ad litem was appointed for the 
minor plaintiffs either in the suit or in the 
execution proceedings and he found that there 
was no formal order appointing the mother as 
guardian ad litem. On these facts he took the 
view that the final decree could not be held to 
be a nullity by reason K)f the absence of any 
formal order appointing the mother as guardian 
ad litem, and held that the final decree was 
binding on the plaintiffs. He held that as notice 
under O. 21, B. 22 was served "on the plaintiffs 
and their mother" the sale in execution of the 
decree was binding on the plaintiffs. 

[ 4 ] On appeal the learned Subordinate Judge 
in his judgment stated that the findings of the 
trial Court (i) that the mortgage bond was 
genuine and for consideration, (ii) that the 
plaintiffs were under the guardianship of their 
mother after the death of their father, and 
(iii) that notices of the final decree and the 
execution proceedings were served on the 
plaintiffs’ mother, were not challenged before 
him. But he held that the suit was decreed 
against the plaintiffs without any guardian and 
they were not at all represented in the final 
decree proceedings and, therefore, they were not 
bound by the final decree or any proceedings in 
connection with it and that as against them the 
decree would be a nullity. He also held that 
the plaintiffs were not represented in the execu- 
tion proceedings, that the Court had no juriadic- 
tion to sell their property and that the sale, 
therefore, was a nullity. 

[ 5 ] Now the final mortgage decree is not on 
the record. There is, therefore, nothing to show 
whether any person w’as described therein as the 
guardian ad litem of the present plaintiffs. 

[6] This appeal first came before Shearer J. 
who considered that the case should be heard by 
a Divisional Bench because the point in issue 
was referred to a Divisional Bench by Dbavle J. 
in 1937, but the decision resulting from the 
reference was based largely on the facts of the 
partionlar case. The decision, to which he was 


referring, is IG pat. 632.' In the course of hia 
order of reference Dbavle J. stated at page 637 
of the report : 

“About the guardians ad litem for the minors there 
is a great, deal of conflict of opinion regrtrding the 
eflect of absence of proof that the guardian bad con- 
sented to his appointment. The question was elabo- 
rately considered by Dos J. in 2 Pat. 335.- The 
learned Judge’s views, however, have provoked 
conjmeot in other quarters: fee the decision of Eankin 
C. J. in 54 Cal. 45U^ and is not consistent with the 
views expressed in several reported decisions of this 
Court, 2 P. L. T. 617,^ 3 P. L. T. 4515 and 2 Pat. 7* 
(a decision to which Das J. was a party)." 

Madan J. delivering the judgment, with which 
Courtney.Terrell C. J. agreed, stated at page 641: 

“In suits Nos. 86 and 87 the decrees tbemselvcs have 
been found to be a nullity. In 3 P. L. T. 4515 
been held that in the case of minor defendants the 
Court must see not merely that a guardian is 
appointed, but that the guardian has consented to act. 
In this case the defendants were minors, and notices 
were served on them through their mothers as 
guardian. No appearance was made on their behalf, 
and there is no order of the Court appointing the 
mothers as their guardians or showing ih;it the 
guardians consented to act on their behalf. In the 
circumstances the decrees were rightly found to be a 
nullity. The result is that I 6nd uo reason to interfere 
with the decision of the learned Subordinate Judge in 
regard to any of the suits, and I would therefore 
dismiss these appeals. The plaintifis are entitled to bo 
restored forthwith to possession of their holdings." 

[ 7 ] The judgment of Das J., to which refer- 
ence was made by Dbavle J. is that in 2 pat. 
335.* The substantial point made by him seema 
to be embodied in a passage at page 352 of the 
report : 

*Tn my opinion, it is the record of the suit that 
must decide the question of jurisdiction, aud where the 
record, ou the lace of it, shows that the minor was 
properly a party to the suit, the judgment rendered 
in sQch a suit will not be declared a nullity in a 
collateral proceeding brought to impeach its validity; 
though it may be set aside if it is shown that the 
defect or the irregularity in the proceedings uflected 
the merits of the case between the parties." 

He relied in this connection on the decision 
of the Judicial Committee in 30 i. a. 182 .^ 

Cs] The case before the Privy Council was 
a case in which certain persons sued to avoid 
a decree and an auction sale. One of the grounds 
taken was that they were minors at the time 
and no guardian in the suit was duly appointed 
for them. While dealing with the facts their 
Lordships stated at p. 187 : 

“The alleged defects which remain are, first, that 
the present plainiiffs were not properly represented in 
that suit, that they were not properly served with 
summons in the suit; and that they were not properly 
served in the execution proceedings. 

As to the first of these points, the mother of the 
present plaintifis appears throughout the proceedings 
in the former suit as their guardian. It is impossible 
at tbU distance of time to ascertain positively whether 
an order appoiutiog her guardian ad litem was ever 
drawn up; but the Subordinate Judge in the present 
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case assumed that there had been none and he was 
probably right. An examination, however, of such pro- 
ceedings in that suit as are forthcoming shews that 
the Court admitted the plaint in which the mother was 
described as guardian; that in its decree it so des- 
cribed here; and that similar language was used in 
the execution proceedings." 

Later at p. 189 their Lordships held that the 
then plaintiffs were effectively represented in 
the suit by their mother, and with the sanction 
of the Court. At p. 185 in their Lordships’ 
judgment it was stated that the decree was an 
ex parte one, and in the statement of facts at 
p. 183 it was stated that among the findings of 
the first Court there was a finding that “the 
minors were not prejudiced by the widow’s 
silence.” The widow was the mother of the 
minors. It appears, therefore, clear that she 
did not make any appearance in the suit on 
behalf of the minors though her name appeared 
on the record as guardian ad litem. 

[9] The case in 3 P. L. T. 451® was a case 
in which no notice or summons was served 
on the natural guardian. 

Cio] In the present case as the decree is not 
on the record there is nothing to show that the 
name of any person appeared in the record of 
the suit as guardian ad litem recognised by the 
Court. It is true that in the notice for final 
decree the present plaintiffs were described as 
under the guardianship of their mother, but 
such notices are filled up by the parties, and 
under O. 32, R. 2, sub-r. (4) no appointment of a 
guardian ad litem could bo made by the Court 
except upon notice to the mother who wos the 
natural guardian. The Court could, therefore, 
hardly refuse to issue the notice in the first 
instance to the mother as natural guardian 
and, therefore, in my opinion the issue of this 
notice by the Court did not amount to any 
sanction by the Court to authorise the mother 
to act as guardian ad litem or a recognition of 
the mother as guardian ad litem. 

[ill In my opinion in this case it is not 
established that there was any person on the 
record of the suit at the time of the final 
decree as guardian ad litem of the present plain- 
tiffs and no person was proved to have been 
recognised as such by the Court quite apart 
from the question whether there was any formal 
■order of appointment. In this view of the matter 
I am of opinion that on the rulings above cited 
there was no decree against the present plain- 
tiffs at all and they were never in any real 
sense parties to that decree. 

[ 12 ] If, however, this case depended entirely 
on the question whether the decree might bind 
the minors, I think it might be necessary to exa- 
mine a little more olosely the question whether 
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the mere notice to the mother might not in the 
circumstances of this case be sufficient to achieve 
the result that they were effectively represented 
in the suit -because on the finding that the 
mortgage was executed for payment of an ante- 
cedent debt of the father there was no possible 
defence which could successfully be raised on 
behalf of the present plaintiffs. In fact it has 
been held by the Allahabad High Court in 
a. T. B. 1929 Alili. 262® that it would not have 
been open to the present plaintiffs in the pro- 
ceedings for final decree to challenge the pre- 
liminary decree. The case before the Allahabad 
High Court was another cage in which the 
plaintiffs’ father died after a preliminary decree 
had been obtained against him alone on me 
basis of a mortgage. On the father s death bis 
SODS as bis legal representatives claimed in tbe 
proceedings for final decree to challen^ t © 
validity of the mortgage on the ba^s t^t it 
was not executed for legal necessity. The Oourt 
held that they could not raise the question at 
that stage because the Court in proceeding for 
final decree could not go behind tbe preliminary 

decree. . , 

[18] The present case does not, however, 

entirely depend on tbe question how far the 
mortgage decree might be effective against the 
present plaintiffs. There is the further question 
regarding sale. It has been held by this Court 
that if no notice is issued under O. 21, R. 22, 
Civil P. C.. the sale held in the execution pro- 
ceedings is without jurisdiction and void: vide 
tbe decision of the Full Bench in 23 Pat. 639. 
In this case a notice under O. 21, R. 22 was 
issued and served on the mother according to 
the findings of the lower Courts. Had a 
dian ad litem been appointed for the p^intiffs 
in the suit, then under o. 82, B. 3, sub-r. (6) 
his appointment would have continued as valid 
for the proceedings in execution, but I do not 
think the same principle can possibly be applied 
when the most that can be said against the pre- 
sent plaintiffs is that they were effectively repre- 
sented in tbe suit, although no guardian ad liteno 
was appoiDted on their behalf* Again o no ^ 
think that mere issue of tbe notice under O. 21, 
B. 22 in the name of the mother could amo^t 
to an appointment or even a recognition of her 
as guardian ad litem of tbe present plaintiffs m 
the execution proceedings. In my opinion tbe, 
issue of the notice under O. 21, R. 22 had no 
effect at all unless it was issued in tbe name of 
a person who had either been appointed or recog- 
nised by the Court as guardian ad litem, a^, 
therefore, in the present case the position, so ar 
as the present plaintiffs are concern^, is exa y 
the same ae if no notice had been issued un 
O. 21, B. 22 at all. 
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[ul Foi these reasons would dismiss this 
appeal with costs. 

[16] Bennett J. — A minor is not bound by 
any proceedings taken against biin during his 
minority unless he was a party thereto. Whether 
a minor was or was not a party to any such 
proceedings depends, in my opinion, upon whe- 
ther or not he was effectively represented therein. 
The judgment of the Judicial Committee in 
SO 1. A. 182^ makes it clear that the failure to 
comply with the letter of O. 32, Civil P. C., will 
not prevent the minor being bound by the deci- 
sion in any proceedings, if, in fact, in the 

I rcumstances of the particular case, he can pro. 
)rly be said to have been effectively represented 
lerein. Order 82 , Civil P. C. does not deal with 
ibstantive rights and only provides a statutory 
leans of securing the representation of a minor 
1 civil proceedings. There is nothing in that 
rder to indicate that provided that the letter of 
ae order is followed, the minor w'ill be bound 
y the decision, although in fact be was never 
ffectively represented in the jiroceedings. Nor, 
d my opinion, can such an intention, which is 
gainst the dictates of justice, equity and good 
onscience, in that it would open the door to 
indetectable fraud whereby many minors would 
oe deprived of their rights and inheritance, be 
(attributed to the Legislature. 

[16] When, therefore, any question arises 
as to whether a person is bound by any decree 
or order of a civil Court passed during his 
minority, the proper and only test, in my opi- 
nion, is whether he was so effectively represented 
in the proceedings leading to the decree or order 
in question as in justice, equity and good 
conscience to justify, in the circumstances of the 
particular case, the conclusion that he was in 
fact a party to those proceedings. All such ques- 
tions as to whether a guardian ad litem was duly 
appointed or recognised by the Coart either 
under the provisions of O. 82 or otherwise or 
whether the guardian so appointed bad consented 
to act or whether some notice required by o. 82, 
or, subject thereto, by any other provision of 
law or whether the guardian actually appeared 
in the proceedings or whether the guardian took 
the proper and necessary steps to safeguard the 
interests of the minor, are, in my opinion, 
entirely subordinate to the test of effective re. 
presentation and no one of them constitutes in 
the circumstances of every c^e a complete 
answer to that test. Where a guardian ad litem 
has been duly appointed by the Court and has 
appeared in the proceedings, the prima facie 
inference is that the minor was effectively repre- 
seated and the onus will no doubt be heavily 
upon him, when he comes of age, to show that 
nevertheless be was not so effectively represented. 


Where there has been no due appointment of 
and no appearance by a guardian ad litem, the 
prima Jade inference is that the minor was not 
effectively represented in the proceedings aud 
the onus lies heavily upon the person seeking to 
rely upon the decree or order to show that the 
minor was nevertheless effectively represented 
therein. In between these two extremes the onus 
will vary according to the particular circum- 
stances of the case. 

[17] In the circumstances of this case, which 
have been set out by my learned brother, 1 am 
of opinion that the plaintiffs, who were then 
minors, were not effectively represented either in 
M. s. Ko. 199 of 1931 or in the subsequent execu- 
tion proceedings and therefore that they 'were 
not parties to and, so, are not bound by either of 
these proceedings. 

[ 18 ] I find myself, very respectfully, unable to 
follow the decision in a. l. R. 1929 ALL. 262^ 
referred to by my learned brother, in so far as 
that decision applies to the facts of this case. The 
plaintiffs in M. S. No. 199 of 193i, the present 
defendants, chose to make the present plaintifi's 
parties to that suit and the suit was later dis. 
missed against them for default of ap{)ointment 
of a guardian ad litem. It follows that the preli- 
minary decree was against their father in hia 
personal capacity only. In those circumstances, 
it appears to me idle to contend that the present 
plaintiffs, except solely as the legal representa- 
tives of the personal estate of their father, would 
have been bound by the preliminary decree in 
that suit. It seems to me that if the present 
defendants bad later applied in that suit to add 
the present plaintiffs as defendants thereto in 
any other capacity, the present plaintiffs could 
successfully have resisted that application on the 
grounds that the suit against them had already 
been dismissed and that the interest of their 
father in the mortgaged property ceased on his 
death. It therefore seems proper to me to affirm 
the decision of the learned Subordinate Judge 
both as to the decree in ll. S. No. 199 of 1934 
and as to the subseqaent execution proceedings 
and sale. 

[19] I. therefore, agree that the appeal should 
be dismissed with costs. 

S.O. Appeal dismissed. 
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Das J. 

Jodhan Sahu — Petitioner y.Mt. Kulwanti 
Kuer — Opposite Party. 

Criminal Bevn. No9. 424 and 716 of 1947, Deoidad 
on lOtb October 1947, against order of Sessions Judge, 
Oaya, D/- Idth May 1947. 

(a) Criminal P. C. (1898), S. 488 (5) _ Adultery 
— Proof of — Direct evidence of adultery may not 
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be possible by the very nature of the offence — But 
there must be some evidence showing opportunity 
and desire to commit offence or access by man to 
woman — Mere hole and corner tattle or bazar- 
gossip does not prove adultery. [Para 5] 

Annotation : (’46*Cotn.) Cr. P. C., S. 488, Nr 22. 

(b) Criminal P. C. (1898), Ss. 439 and 488— New 
plea in revision — Application by husband for vacat- 
ing order of maintenance on ground of wife’s adul- 
tery under S. 488 (5) — Point that resumption of 
cohabitation rendered maintenance order ineffec- 
tive never pleaded nor evidence given — Point held 
could not be raised for first time in revision. 

[Para 7] 

Annotation : (’46*Com.) Cr. P. C., S. 439, N. 44. 
Cases referred : — 

1 . (’42) 29 A. I. R. 1942 Mad. 1 : I. L. R. (1942) Mad. 
24 '. 200 1. C. 794, V. Venkayja v. V. Raghavamma. 

2. (’45) 194.5-2 M. L. J. 408 : 33 A. I. H. 1946 Mad. 
222, Munuswami PLIlai v. Doraikannu Ammal. 

3. (’47) 1947-1 M. L. J. 34 : 34 A.I.R. 1947 Mad. 423 ; 
229 I. C. 176 : 49 Cr. L. J. 302, Kuppuswami Pada- 
yachi v. Jagadambal. 

Bay Parasnath and Baldeva Sahay — for Petitioner. 
Nandlal UnUvalia—ioT Opposite Party. 

Order. — Those two petitions in revision have 
been heard together. One of the petitions is by 
the husband and the other by the wife. The 
point raised by these petitions is a very short 
point, namely, if Mt. Kulwanti Kuer, the wife, is 
living in adultery so as to disentitle her to main- 
tenance from the husband, Jodhan Sahu. This, 
however, is one of those cases in which a long 
story has to be told in order to appreciate and 
decide a short point. I must, therefore, tell the 
long story first before I proceed to decide the 
point raised. 

[ 2 ] The story is as follows : Mt. Kulwanti 
Kuer was originally married to the elder brother 
of Jodhan Sahu. After the death of her former 
husband, she was married to Jodhan Sahu. This 
is not in dispute. By Jodhan Sahu she had at 
least two children before 1927, namely, a girl 
called Shanti Devi and a boy Lattu, who sub- 
sequently died. In 1927, Mt. Kulwanti Kuer ap- 
plied for and obtained an order of maintenance 
under the provisions of S. 488, Criminal P. C. 
The order in her favour was passed on 3ist May 
1927 , and was to the effect that Jodhan Sahu 
should pay her a sum of Rs. 15 per month and 
6 i seers of rice per day. It appears that Jodhan 
Sahu had also another wife, and Jodhan lived 
with that other wife and her children in one 
bouse whereas Mt. Kulwanti lived with her 
children in an adjacent house. Mt. Kulwanti’s 
case was that Jodhan agreed to maintain her and 
continued to maintain her till about 1944 when 
fresh differences arose between the parties. On 
15 th February 1945, Mt. Kulwanti Kuer made an 
application for the issue of a distress warrant for 
arrears of maintenance for about 11 months 
from February 1944 to January 1945. This ap- 
plication was objected to by the husband on 


various grounds, with which we are not at pre- 
sent concerned, by a petition dated Srd March 
1945. On 12 th April 1945, Mt. Kulwanti Kuer 
filed another application to the effect that the 
maintenance allowance should be enhanced be- 
cause another son of the name of Bigan had 
been born to her by Jodhan in the year 1936 and 
she had to maintain that child as well. On that 
very date, that is 12th April l945,Mr.Robertaon» 
the then Sub-divisional Magistrate, passed an 
order in favour of Mt. Kulwanti Kuer allowing 
her maintenance for the period in question but 
reducing the rate by one-third of the original 
order of 3l3t May 1920. This order of 12bh April 
1945 , may be conveniently described as Mr. 
Robertson’s order in favour of the wife. In the 
operative part of Mr. Robertson’s order, there was 
some mistake of calculation, and this was correc- 
ted on 5 th May 1945, by Mr. Sarkar. the siicces- 
sor-in-office of Mr. Robertson. Against Mr. Rob- 
ertson’s order as modified by Mr. Sarkar, there 
was an application in revision to this Court by 
the husband. The application was disposed of 
by Beevor J.,and this Court refused to interfere 
with Mr. Robertson’s order ns modified by Mr. 
Sarkar. 

[3] Then on 23rd April 1945. the husband made 
an application with two prayers (n) for vacating 
the order of maintenance under sub-s. (6) of 
S. 488 , Criminal P. C., on the ground that the 
wife was living in adultery, and (b) for a reduc- 
tion of the rate of maintenance on various 
grounds. In this application of the husband an 
objection was made by the wife. On 29th May 
1945, the then Sub-divisional Magistrate made an 
order reducing the rate of maintenance to half 
of the rate fixed by the original order of Slst 
May 1927. Against this order of the learned Sub- 
divisional Magistrate reducing the maintenance 
to half, there were an application in revision and 
also a reference, as both the husband and the 
wife were aggrieved by this order. The applica- 
tion in revision and the reference were dispKJsed 
of by Imam J., who by his order dated 22 nd Janu- 
ary 1946, set aside the order of the learned Bub- 
divisional Magistrate reducing tMfe maintenance 
to half and remanded the case for a fresh hear- 
ing after the parties had an opportunity of 
adducing evidence on the question of the alleged 
adultery of the wife. Then the wife filed a 
second application in which it was alleged that 
part of the maintenance allowed by the first 
application was still in arrear and a prayer was 
made by issuing a distress warrant for the 
arrears as also maintenance for the period 
February 1945 to March 1946. This seamd ^- 
plication was disposed of by the learned Sub-di- 
visional Magistrate on 18 th August 1946. In 
of the order of Imam J., the learned Sub-divi- 
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Bional Magistrate allowed maintenance at the 
rate of the original order of Sist May 1927. The 
hosband again came up to this Court, and. on 
Srd February 1947 my Lord the Chief Justice 
disposed of the application by holding, on a 
proper construction of Imam J.'s order, that the 
rate of maintenance had been revised by Mr. 
Bobertson’s order and the wife was entiUed to 
maintenance only at that rate. 

Ul Then on a7th February 1947, the wife made 
a third application in which it was alleged that 
part of the maintenance for the previous periods 
was still in arrear and that maintenance should 
be allowed for a further period from April 1946 
to February 1947. This third application has been 
disposed of by the learned Magistrate by his 
order dated 8-5.1947. The learned Magistrate has 
allowed the wife’s application and has directed 
that the rate of maintenance should now be 
calculated for all the periods in accordance with 
Mr. Kohertson’s order, as modihed by Mr. 
Sarkar. The learned Magistrate has directed the 
issue of a distress warrant for the amount as 
found on such calculation. This order of the 
learned Magistrate dated 8.5-1947 was passed 
when the case remanded by Imam J. on the 
question of the adultery of the wife was still 
pending consideration. This remanded case was 
disposed of by the learned Honorary Magistrate 
exercising first class powers at Gaya on 9-6-1947, 
The learned Honorary Magistrate held that the 
wife was living in adultery and, therefore, the 
order for maintenance passed on 31-5-1927 should 
be vacated. The learned Honorary Magistrate 
has vacated the order for maintenance. It is 
against this order of the learned Honorary 
Magistrate that the petition of the wife is direct- 
ed, and criminal Revision No. 7J6 of 1947 relates 
to the petition of the wife. The petition of the 
husband arises out of the order of the learned 
Sub-divisional Magistrate, Gaya, dated 8-5-1947, 
by which the third application for maintenance 
has been disposed of. It appears that the bus- 
band moved the Sessions Judge in revision and 
wanted a stay of the execution of the order. The 
learned Sessions Judge refused to stay execution. 
Against that order refusing to stay execution 
the husband has come up in revision to this 
Court in case No. 424 of 1947. This Court also 
refused to stay further proceedings while admit- 
ting the application. 

[5] It will be convenient to take up the peti- 
tion of the wife first. As I have staked above, 
the short question for determination in connec- 
tion with the wife's petition is if the finding of 
the learned Honorary Magistrate that the wife 
has been living in adultery is a correct finding. 
Xieamed counsel for the petitioning wife has con- 
tended before me that the finding and order of the 


learned Honorary Magistrate are vitiated on three 
grounds: (i) the learned Honorary Magistrate has 
misdirected himself on the question of tho nature 
of proof required for proving adultery; (2) the 
learned Honorary Magistrate has failed to take 
into consideration an important document and 
certain important facts and circumstances aris- 
ing out of the evidence in the record; and (8) the 
learned Honorary Magistrate has committed 
serious errors of record with regard to tho evi- 
dence given by the witnesses. In view of tho 
grounds taken by learned counsel for the poti- 
tioning wife, I have permitted counsel for both 
parties to place the entire evidence before me. 
Having gone through the entire evidence in the 
record, I am satisfied that the learned Honorary 
Magistrate has completely misdirected himself 
as to the kind of evidence which is required to 
prove adultery in a ease of this nature. Except 
the husband himself, all the other witnesses who 
gave evidence in support of the alleged adultery 
spoke merely of hearsay knowledge. Not one 
of them gave any definite evidence from which 
adultery can be reasonably inferred. Learned 
counsel for the husband has contended before 
me that direct evidence of adultery may not be 
possible by the very nature of the offence. That 
is so, but there must be some evidence showing 
opportunity and desire to commit the offence or 
access by the man to the woman, etc. Mere hole 
and corner tattle or bazar gossip does not prove 
adultery. In this case the evidence on which the 
learned Honorary Magistrate has relied is evi- 
dence of that character, and, if tho learned 
Honorary Magistrate had correctly appreciated 
the nature of proof which is required in order to 
establish adultery, he could not have come to 
the finding to which be came on the question of 
adultery. [After considering the evidence his 
Lordship proceeded.] 

[6] The learned Honorary Magistrate has 
clearly come to an erroneous finding on the 
question of the alleged adultery of the wife. In 
my opinion no such adultery has been proved, 
and the order of the learned Magistrate vacating 
the order of maintenance on the ground of the 
alleged adultery of the wife must be set aside. 

[7] I DOW turn to the application of the hus- 
band. So far as that application was confined to 
the question of stay only, it has become infruc- 
tuous. No stay was granted by this Court, and 
now that the order of the learned Honorary 
Magistrate is being set aside hy me. there is no 
question of any stay as regards the order passed 
by the learned Sub-divisional Magistrate direct- 
ing the issue of a distress warrant for the realisa. 
tion of the arrear maintenance. Learned counsel 

' for the husband, however, has raised an alto- 
gether new point before me. He has contended 
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that if Bigan is a son of Jodhan, then it follows 
that the wife had resumed cohabitation with the 
husband, and such resumption would make the 
original order for maintenance ineffective; if 
after the resumption of such cohabitation the 
husband has again neglected to maintain the 
wife, it would be necessary for the wife to make 
a fresh application for maintenance and obtain 
a fresh order under S. 488, Criminal P. C., the 
original order for maintenance having become 
ineffective and inoperative by reason of the 
resumption of cohabitation. Learned counsel for 
the husband has placed reliance on three Madras 
decisions, A. I. R. 1042 Mad. 1,^ (1945) 2 M. L. J. 
408® and (1947) 1 M. L. J. 34.® It is not necessary 
for me to consider those decisions in any great 
detail for the simple reason that this is a new 
case which learned counsel for the husband is 
seeking to make out in argument. It was not 
the case of any of the i)artie3 in neither of the 
Courts below. Even in the petition which the 
husband has filed to this Court no such case has 
been made out. The case of the wife has all 
along been that she has been living separate 
from Jodhan in a separate house and Jodhan 
bad maintained her till 1944 when, as a result 
of fresh differences, the husband neglected to 
maintain her and her children. In the case re- 
ported in A.I.R. 1942 Mad. 1,-^ the wife returned 
to the husband and they lived together for seve- 
ral years. The admitted position was that they 
lived together for over five years and during that 
period the wife bore a son to the husband. In 
the case reported in 1947-1 M. Ii. J. 34® the wife 
rejoined the husband and lived together for 
about six months. In the case reported in 1945-2 
M.L.J. 408® the wife was brought to the house of 
the husband by a ruse and it was held that the 
principle laid down in the cose reported in a.i.b. 
1942 Mad. 1,^ did- not apply. In the case before 
me, it was nowhere the case of the wife that she 
had rejoined her husband or was living with 
him; nor is this the case of the husband in the 
application dated 23-4-1945. I do not, therefore, 
think that the husband can be allowed to make 
out an altogether new cose in revision. Under 
s. 489, Criminal P. C.. the Magistrate may can- 
cel or vary an order for maintenance on proof 
of a change or alteration in the circumstances. 
The only ground on which the husband wanted 
the order of maintenance to be vacated was the 
ground of adultery under S. 488 (5), Criminal 
P. C. That ground having failed, 1 do not think 
. it is open to the husband to make out an alto- 
gether new case which was never pleaded and 
on which no evidence was given by the parties. 

[8] Then there is another difficulty in the way 
of the husband. The previous orders for the 
realisation of arrears of maintenance passed by 


the learned Sub. divisional Magistrate bad been 
challenged right up to this Court. Those orders 
have now become final, and I fail to see how 
those orders can now be challenged on the new 
ground that the resumption of cohabitation had 
made the original order of maintenance passed 
in 1927 inoperative and ineffective. Such a 
ground could and should have been taken by the 
husband in answer to the applications which the 
wife had filed. The husband had not taken that 
objection to the various applications which the 
wife had made, and on which Courts of com- 
petent jurisdiction had passed orders in favour 
of the wife. I do not think the husband oan be 
allowed to go behind those orders by raising this 
new ground which was not pleaded before. 
Without, therefore, deciding whether this new 
ground has any substance or not, I may point 
out a material difference that exists between the 
facts of the two Madras decisions and the pre- 
sent case. In both the Madras decisions where 
the effect of resumption of cohabitation was held 
to make the original order of maintenance in- 
effective, the wife returned to the husband and 
lived with him for a considerable time. In the 
case before me there is no evidence that the wife 
returned to the husband and lived with him. 
On the contrary, the case of the wife aU along 
was that she had been living separate, though 
the husband has had access to her on some occa- 
sions. It is doubtful if in circumstances like the 
present, in which the wife is living separate 
from the husband, it can be held as a matter of 
law that the birth of a child will by itself render 
the previous order of maintenance ineffective 
or inoperative. I fail to see any good reason why 
in circumstanced like those in the present case, 
the wife should be driven to file a fresh appli- 
. cation for maintenance. 

[9] For the reasons given above, I allow the 
application of the wife and set aside the order of 
the learned Honorary Magistrate dated 9.6-1947. 
The application of the husband is dismissed. 

Q.N. Order accordingly. 


A. I. R. (35) 1948 Patna 288 [O. N. 102.] 
Sheabgb and Bbdben JJ. 

Balgajan Bai and others — Appellants t. 
Sukhu Bai and others — Bespondents. 

A. F. A. D. No. 953 of 1943, Decided on 11-3 1947. 
from decieion of Sab-Jadge, Arrah, D/- 23-6-1943. 

Civil P. C. (1908), O. 22, Rr. 4 and 11 — One of 
several respondents dying during pendency of 
appeal— Others fuUy representing estate of deceased 
— Legal representatives of deceased not brought 
on record— Appeal docs not abate. 

It is well settled that when a party to a suit dies 
leaving a namber of penons as his 1^*1 representatives, 
it is desirable that all soeh persons should be substituted 
in his plase. It is, however, egually wall settled that U 
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through Bome oyersight or other, some of such persons 
ore broaghfc on the reoord and others are not; the estate 
is tolly represented by those who are; those who are 
not may subsequently apply to be brought on the 
reoord but there is no abatement. 

Thos where during the pendency of appeal one of the 
several respondents dies leaving his widow and minor 
eons as his heirs, but no steps are taken to bring them 
on the record and it is found that the other respondents 
lolly represented the estate of the deceased, the appeal 
does not abate. If in consequence of the death of the 
deceased respondents, the remaining respondents or any 
of them are of opinion that they no longer represent his 
estate and that in order to secure full justice it is neces- 
sary to bring on the record his widow and minor sons 
they can and ought to intimate this to the Court. It 
would amount to putting a premium on fraud to bold 
that they are entitled to conceal certain facts from the 
Oonrt and then, on the basis of these facts, to assert 
that the appeal has abated : 16 All. 211, Distingr, 17 
A.I.B. 1930 Sind 147, Expl.-, 12 A. I. B. 1923 Pat 551; 
20 A. I. B. 1933 Cal. 325 and 26 Mad. 224, Bel. on. 

[Para 1] 

Annotation : (’41Com.) Civil P. C., 0. 22, R. 4 Nts. 
2 A 9. 

Cases referred : — 

1 . (’94) 16 AU. 211, Ohamandi Lai v. Amir Begam. 

2. (*25) 4 Pat. 320 : 12 A. I. R. 1925 Pat. 551 : 89 
I. C. 280, Shib Dutta Singh v. Karim Bakhsh. 

3. (’30) 17 A.I.R. 1930 Sind 147 : 124 I. C. 377, 
Sahijram v. Bhambbomal. 

4 . (*32) 36 C. W. N. 1138 : 20 A. I. R. 1933 Cal. 323 : 
60 Cal. 87 : 143 I. C. 315, Umesh Chandra v. 
Hemanga Chandra. 

5. (’08) 26 Mad. 224, Meenatchi Aohi v. Anantha- 
catayana Ayyar. 

D. N. Varma and Kanhaiyaji — foe Appellants. 

A* B. N, Sinha — for Respondents. 

Shearer J. - — This second appeal arises out 
4 >f a suit instituted under O. 21, B. 63, Civil P. C. 
A decree for money was obtained against the 
4hTee eons of one Beobu Rai, and. in execution of 
■that decree certain property was attached. 
Beobu Rai died in or about 1917, and bis father, 
XiEtkhi Rai, who survived him, then executed a 
deed or deeds of gift, conveying certain property 
io two of his three sons. This deed, or these 
deeds, of gift apparently contained a recital that 
the two sons were illegitimate. The third, and 
youngest son Sukbu Rai, was then a mere infant 
and no deed of gift in his favour was executed. 
One Cbbatrapati Rai put in an objection under 
O. 21, B( 58, Civil P. 0., asserting that Sukbu Rai 
was also an illegitimate son of Beebu Rai and 
that, on the death of Lakbi Rai some of the pro- 
perty which bad been attached devolved on him- 
self and some other persons. The objection was 
dismissed and Ohbatrapati Rai then instituted a 
suit which was decreed. During the pendency 
of the suit, Ohbatrapati Rai died and one Ram 
Chandra Rai and ten other persons were sub- 
stituted as bis legal representatives. The suit 
was decreed, but on appeal the decree was set 
Offide, the learned Subordinate Judge being of 
opinion that Sukbu Rai was a legitimate son of 
Beohn Bai. Daring the pendency of the appeal 
1948 P/37 & 88 


Ramohandra Rai died, leaving a widow and 
some minor sons. No steps were taken by tbo 
appellant, Sukbu Rai, to bring these persons on 
the record, and it is now contended that in con- 
sequence the appeal abated. Were the widow and 
the minor sons of Ramcbandra Rai the legal 
representatives of the plaintiff in the suit 
Cbbatrapati Rai ? No authority on the point was 
cited, and I have myself been unable to discover 
any except 16 all. 2 ll^ in which, however, the 
question that arose was a very did'erent one. 
Assuming, however, that on the death of Lakhi 
Rai certain property of his devolved on 
Chhatrapati Rai, and that, on the death of 
Chhatrapati Rai some portion of that property 
devolved on Ramcbandra Rai, and that, on 
Ramcbandra Hal's death, it devolved in turn on 
bis widow and minor sons, then, I am inclined to 
think that the widow and the minor sons could 
claim to be the legal representatives of Chbatra- 
pati Rai, and, if they bad asked to be brought on 
the record when Ramcbandra Rai died, the 
application would have bad to bo allowed. It 
does not, however, by any means follow that the 
omission to bring them on the record necessarily 
worked an abatement of the appeal. It is well 
settled that when a party to a suit dies, leaving 
a number of persons as his legal representatives, 
it is desirable that all such persons should be 
substituted in his place. It is, however, equally 
well settled that, if through some oversight or 
other, some of such persons are brought on the 
record and others are not, the estate is fully repre. 
seated by those who are; those who are not may 
subsequently apply to be brought on the record, 
but there is no abatement: 4 Pat. 320.^ If, there- 
fore, Ramcbandra Rai had never been substituted 
in place of Chhatrapati Rai, the other pei sons 
who were substituted could have maintained the 
suit and the decree would have been binding 
against Ramcbandra Rai. Can it make any 
differenee that he was brought on the record and 
that, when be died, his widow and minor sons 
were not ? If Ramcbandra Rai had predeceased 
Chhatrapati Rai, then the omission to substitute 
bis widow and minor sons as the legal repre. 
sentatives of Chhatrapati Bai would have been 
quite immaterial. The Chief Court of Sind, 
differing-fcom this Court and most of the other 
High Courts in India, have apparently taken the 
view that, when, a party dies leaving several 
legal representatives, all these legal representa- 
tives must he substituted in his place. It is to 
be observed that the Chief Cburt has also held 
that, when a defendant dies and some of bis legal 
representatives are brought on the record, tha 
other defendants are estopped from asserting at 
a later stage that other persons also should have 
been substituted in bis place; A.i.R. 1930 sind 
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147.^ The Calcutta High Court similarly took 
the view that, in a mortgage suit in which a 
certain person bad been substituted as the legal 
representative of a deceased defendant, the other 
defendants were estopped from contending on 
appeal that the deceased bad left other legal 
representatives who should also have been sub- 
stituted in his place; 36 C. W. N. 1138.* The 
Calcutta High Court followed a decision of the 
Madras High Court in which it had been held 
that the defendants were estopped from con. 
tending that a person who bad been substituted 
as the legal representative of a deceased plaintiff 
did not fully represent his estate; 26 Mad. 224.^ 
If the principle of equitable estoppel can be 
applied in such cases as these, it seems to me 
that a fortiori it can be applied in the present 
case. The appellants were permitted by the trial 
Court to carry on the suit on the understanding 
that they and Bam Chandra Bai fully represented 
the estate of the deceased plaintiff Cbbatrapati 
Bai. If in consequence of the death of Bam- 
Chandra Bai, they, or any of them, were of opi. 
nion that they no longer fully represented bis 
estate, and that, in order to secure such full 
representation it was necessary to bring on the 
record the widow and the minor sons of Bam- 
Chandra Bai, they could and ought* to have 
intimated this to the Court. Three of them, it 
may be observed, are the brothers of Bam. 
Chandra Bai, and apparently they and Bam. 
Chandra Bai were all members of one and the 
same joint family. It would amount to putting a 
premium on fraud to hold that they were entitled 
to conceal certain facts from the Court, and then, 
on the basis of these facts, to assert that there 
bad been an abatement of the appeal. In my 
opinion, there was not and could not be any 
jabatement, as, in spite of the death of Bam. 
, Chandra Bai, the other respondents fully repre. 
eented the estate of tbe deceased plaintiff, 
Cbbatrapati Bai. For these reasons, I would 
dismiss tbe appeal with coste. 

Reuben J. — ^ 1 agree. 

RQ.D. Appeal dismissed. 

A. I. R. (36) 1948 Patna 290 [C. N. 103.] 

Imam J. 

Dwarka Prasad Marwari {accused) — Peti- 
tioner v. Emperor. 

Criminal Revn. No. 1440 of 1946, Decided on 20-1- 
1947, from order of Addl. Dist. Magistrate, Santal 
Farganas. 

(a) Cotton Cloth and Yarn Control Order (1943), 

Cl. 23 (before its amendment in 1944) Sanction 

of Provincial Government — Letter of cloth control- 
er. 

When eanction is necessary for starting criminal 
prosecution against a person, absence of such sanction 
is fatal to the criminal proceedings: 32 A. I. B. 1945 
F. 0. 16, Btl. <m. [Para 2] 


A. I.K 

Held, that a letter from tbe cloth controller (before- 
the amendment of Cl. 23 in 1944) sanctioning a prose- 
cution was not an order by the Provincial Government 
sanctioning prosecution. [Para 13 

(b) Cotton Cloth and Yarn (Control) Order (1943), 
Cls. 10 and 13 (c) — Contravention of Cl. 13 (c) 
Notification under Cl. 10 not on record — Convic- 
tion is not legal. 

Where tbe prosecution case Is that tbe accosed has- 
contravened the provisions of Cl. 13 (c) of the Order 
but tbe notification made by the Textile Comlssioner 
under Cl. 10 is not brought on record, then in tbe 
absence of such notification there being no proof that 
there has been contravention of the provisions of Cl. 16 

(c) the accused cannot be convicted : 32 A. I. B. 1945 
Pat. 210, Ref. [Para 83 

(c) Criminal P, C. (1898), S. 342 — Technical 
defence. 

Tbe accused is entitled to pot up a technical defenee- 
and to take advantage of every laches on the part of 
tbe prosecution. [Para 43 

Annotation: ('45-Com) Cr. P.C.S. 342 N. 29 pt. 2 

Cases referred : — 

1. (’45) 32 A.l.B. 1945 F.C. 16: l.L.B. 1945 Ear. F.O. 
21 : 1946 F. C. R. 93 : 218 1. C. 449 : 46 Cr.L..J. 610 
(F. C.), Basdeo Agaiwala v. Emperor. 

2. (’46) 82 A. I. B. 1946 Pat. 210 : 24 Fat. 143 : 219- 
I. C. 148 : 46 Cr. L. J. 538, Bam Prasad v. Emperor. 

3. R. Ohosal and K. C. Sanyal — for Petitioner. 

Ramanand Sinha for Government Advocate — 

for tbe Grown. 

Order. — This is an application against the 
order of tbe Additional District Magistrate of 
the Santal Pargannas remanding a case for 
retrial. The petitioner was convicted under 
B. 81 (4) of tbe Defence of India Buies and 
sentenced to undergo rigorous imprisonment for 
six months. It is said that he was in posee8eio& 
of 22 pieces of cloth which were unstamped 
and untexmarked mill made cloth and bad tbii» 
contravened the provisiocs of G. 18 (c) of 
tbe Clotton Cloth and Yam Control Order, 1943.^ 
The petitioner appealed against his conviction 
and the lower appellate Court remanded the 
case for retrial mainly on two grounds. The 
first ground was that under Gl. S3 of the 
(3otton Cloth and Yarn Control Order, 1948, 
sanction of tbe Provincial Oovemment wa& 
nece^ary before a prosecution conid be institn- 
ted against the petitioner. The Court of appeal 
thought that such a sanction had perhaps be^ 
obtained as there was on the record a copy of 
a letter from the Cloth Controller sanctioning 
the prosecution, but that the letter bad not been- 
exhibited at tbe trial. The petitioner bad objeo* 
ted at the trial and his objection bad been over- 
ruled by the Magistrate stating that tbe Conrt- 
could take judicial notice of the paper conveyizig 
the sanction and the Subdivisional Officer’s 
endorsement on tbe order-sheet andipmia] i^oof 
of these was not absolutely necessary. The Court 
of appeal, therefore, thought that the case must 
go back in order to bring on to the record hr 
way of formal proof the sanction for the prose- 
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oution of the petitioner ordered by the Provin- 
cial Government. The other ground on which 
the Court of appeal thought it was necessary 
to remand the case was that the Notification 
made by the Textile Commissioner had not been 
brought on to the record and therefore, it was 
impossible to say that the possession of the 23 
pieces of cloth was in contravention of c. 13 
(c) of the Cotton Cloth and Yarn Control Order, 
1943 . It was objected on behalf of the petitioner 
that the judgment of the lower appellate Court 
merely disclosed that perhaps there exists a 
letter from the Cloth Controller sanctioning the 
prosecution, but this is not the same thing as the 
Provincial Government sanctioning the prose- 
cation. There appears to have been an amend- 
ment to clause 28 of the Order by which the 
Provincial Government can delegate their 
power to certain oflBcers to sanction prosecution, 
but this Notification was not made until 25th 
November 1944, whereas the Cloth Controller’s 
letter is of 18th June 1944, and the pro- 
ceedings were instituted against the petitioners 
on 28 th October 1944. It seems that even 
if there is the Cloth Controller’s letter in exis- 
tence somewhere, it can hardly be said that bis 
order sanctioning the prosecution is the order of 
the Provincial Government — a copy of it on the 
record, which the Additional District Magistrate 
received and on which he passed orders, does 
not purport to show that the prosecution was 
being sanctioned by the Provincial Government. 

[23 Having regard to the decision of the 
Federal Court in (a. I, R. 1945 F. O. 16^) the 
absence of a sanction is fatal to the institution 
of criminal proceedings. "When a sanction is 
obtained it will be open to the prosecution to 
proceed ah initio. 

[8l As to the other ground with reference to 
clause 13 of the Order, as to whether there has 
been a contravention of clause 18 (c) of the 
Order, the Notification of the Textile Commis- 
sioner should have been on the record and it 
seems to me that the failure of the prosecution 
to bring it on to the record clearly indicates 
that they gave no evidence with reference to it 
and, therefore, in the absence of such evidence 
there was no proof that there had been a con- 
travention of the provisions of clause 13 (c) of 
the Order and that, consequently, there could 
be no question of clause 18 (c) becoming appli- 
cable. I would refer to the following observations 

made by this Court in (A. I. B- 1946 Pat. 210 ).^ 

**althoagb this Coart has on many occasioDB drawn 
attention to the necessity of proving in a legal manner 
orders on which the proseoatlon relies for proof of the 
oommUsion of an offence, very little attention appears 
to be paid to the matter by the persons responsible for 
oondnoting prosecutions.” 

It Bsems to me that if the prosecution will not 


take the trouble to do their duty, they cannot 
but be blamed if the accused escapes from their 
bands on technical grounds. 

[ 4 I It seems to me in the present case that, 
as the record stood, there should have been no 
conviction of the petitioner and it is a matter 
of prejudice to him if the case were to be 
remanded so as to fill up the gaps in order to 
bring about a conviction. The accused is entitled 
to put up a technical defence and to take 
advantage of every laches on the part of the 
prosecution. I would, accordingly, allow the 
application, set aside the order of remand passed 
by the Court below as also the conviction and 
sentence passed upon the petitioner by the trial 
Court. 

N.S.D. Application allowed. 


A. I. R. (33) 1948 Patna 291 [0. N. 104.] 

AQARWALA C. J. AND Narayan J. 

Emperor v. Sheonath Ram and another — 

Accused. 

Death Reference No. 18 of 1947, Decided ou 
17-2-1948, made by Sessions Judge, Saran, D/- 
22-12-1947. 

(a) Penal Code (1860), S. 34 — Common intention 

Mode of attack indicating accused were animated 

with intention of killing deceased — S. 34 applies. 

Where the mode of the attack with guus made by 
the two accused against the deceased indicated that the 
accused were animated with the intention of killing the 
deceased, S. 34 applies : 32 A. I. R. 1945 P. C. 118, 
Disting.', 34 A. I. R. 1947 Mad. 239, Ref. [Para H] 

(b) Criminal P. C. (1898), S. 342— Examination of 
accused insufficient — Trial is not vitiated. 

Even if the examination of the accused under S. 342 
be insufficient, the trial is not vitiated: 12 A.I.R. 1925 
Cal. 361, Bef. [Para 12] 

Annotation: — (’46) Cr. P. C., S. 342, Ns. 15 and 35« 

(c) Criminal P. C. (1898), S. 289 (4)— Meaning of. 

Clause (4) of S. 289 does not mean anything else 
except this that if the accused calls no witness be or 
bis pleader is to make his final address to the Court. 

It does not mean that the accused should be exa- 
mined again. [Para 13] 

Annotation : — (’46-Com.) Cr. P. C., S. 269, N. 9, 
Pt, 9. 

(d) Penal Code (1860), S. 302 — Sentence— Murder 
by police constables — No extenuating circumstance 
Capital punishment is only appropriate sentence. 

[Para 14] 

Cases referred : — 

1. (’45) 72 I.A. 148 : 32 A.I.R. 1945 P. C. 118 : I.L.R. 
(1945) Lab. 367 : I.L.R. (1945) Kar. (P. C.) 2-10 : 219 
I. C. 46? : 46 Cr. L. J. 689 (P. C.), Mabbub Shah v. 

Emperor. „ , 

2. (•47)I.L.B. (1947) Mad. 224 : 34 A.I.R. 1947 Mad. 
239 : 228 I. C. 178 : 48 Cr. L. J. 112, Public Prosecu- 
tor v. Chitikina Subbamma. 

3. (’25) 52 Cal. 622 : 12 A.I.R. 1925 Cal. 861 : 85 I.C. 
919 : 26 Cr. L. J. 631, Emperor v. Alimuddin Naskar. 

QcAiernmtnt Advocate — for the reference. 

D. Lall and K. C. Sant^al— against the reference. 
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Kapayan J. — This is a reference for the 
confirmation of the sentence of death passed on 
Sheonath Ram, Havildar, and Rambilas Rai, 
constable, for the murder of one Nageshwar 
Kalwar. The condemned persons have preferred 
an appeal, and the appeal and the reference have 
been heard together. 

[ 2 ] There is a police outpost in Mahalla 
Katahri Bagh of the Chapra town. It was estab- 
liehed after the last communal disturbances. The 
appellant 1 Sheonath Ram was the Havildar 
in charge of the outpost, and appellant 2 Ram- 
bilas was a constable posted there. Besides 
Rambilas Rai, the Havildar had nine other 
constables, under him and this police outpost 
had been given ten rifies of 803 bore and 200 
rounds of ammunition. There is a Girls’ School 
close to the outpost, and girls of respectable 
families were the students of this institution. 
The mistresses of the school used to pass by a 
road which is just by the side of the outpost. 

[8] On 4>9-l9l7, the deceased Nageshwar Kal- 
war and one Babban Prasad appeared before the 
President of the Town Congress Committee with 
a petition, which was signed by seven persons, 
and in this petition it had been alleged that the 
policemen posted at the outpost had been behav- 
ing indecently with the girls and the mistresses, 
and that they had threatened those who had 
protested against their conduct. 

[4] On 9-9-1947, these two appellants appeared 
before the Vice-President of the Thana Congress 
Committee with Mt. Bhagwania, a woman of 
ill-repute, and told him that the deceased had 
asked this woman to complain to the police 
officers that she bad been molested by the Havil- 
dar and constables. The same day in the even- 
ing the officer-in-charge of the Chapra police 
etation and the Town Inspector of Police Mr. 
Masih, while they were out to supervise the work 
of the police outpost, happened to meet the 
deceased Nageshwar, who complained to them 
that Bhagwania was staying in a house close to 
the outpost and that the Havildar and the 
constable Rambilas were on intimate terms with 
her. The police officers warned Bhagwania and 
told the policemen that they would be reported 
against if further complaint againt their char- 
acter was heard. On 10-9-1947, these appellants 
arrested Nageshwar and took him to the police 
etation. Bhagwania and Babban Prasad also 
accompanied them, and it was stated by these 
policemen before the officer-in-charge that Nage- 
shwar had been seen with five or six others near 
the outpost at night armed with bhalas and 
lathis. Nageshwar was questioned by the police 
Sub-Inspector and gave bis statement in writing. 
The police Sub-Inspector allowed Nageshwar to 
go away and warned the Havildar and the 


constables that they would be prosecuted for 
wrongful confinement if they did any such thing 
in future. 

[5] The occurrence resulting in the death of 
Nageshwar took place at about 2 P. M. on the 
same day, namely, 10-9-1947, and the prosecu- 
tion case is that these two accused shot down 
Nageshwar. While Nageshwar was at the pan 
shop of one Hazari Khar, these two apx)ellanta 
came in uniform, each with a rifle in his hand 
and holding the rifles in firing position. The 
Havildar exclaimed “shikar agaiya”, and Nage- 
shwar, realising that his life was in danger, ran 
and got into the shop of one Bhola Mistry. The 
two accused fired at him and he fell down in the 
varanda of Bhola’s shop, which is just by the 
side of the road. The two accused then entered 
the shop and fired again. They then retreated, 
and one of them shouted “Mar dala.” There was 
a commotion in the Mahalla and all the shops 
were closed. Babban bad beard of the gun.fire 
and be at once proceeded towards the outpost. 
But when he came near a mosque be found that 
the constables were preventing people from pro- 
ceeding farther. He then ran to the police station 
and informed the officer-in-charge that the con- 
stables at the out post had fired guns and that 
the people of the locality were in a state of 
panic. The officer-in-charge made a note in the 
station diary and at once left for the spot with 
some constables attached to the Railway Protec- 
tion Force. When he was about 160 yards west 
of the outpost be noticed four or five constables 
holding their rifles in firing position. The Inspec- 
tor of Police, Mr. Masih, having come to know 
that the policemen at the outpost bad opened 
fire, also left for the outpost, and when he came 
to a place which was about 60 steps from the 
outpost, four or five constables att^hed to the 
outpost threatened to shoot him and the jama- 
dar if they proceeded further. He shouted to 
them that be was their Inspector and that they 
must lay down arms and then state whatever 
they had to say. But in spite of his directions 
they did not surrender the arms, nor did they 
even salute him. These two accused were amount 
those four or five constables. By this time the 
Superintendent of Police and the District Magis- 
trate had been informed, and they arrived and 
brought the situation under control. Under the 
orders of the Sub-divisional Magistrate a Magis- 
trate named Mr. Subarno went to the spot at 
about 5.30 p. M. on 10-9-1947, for the purpose of 
bolding an inquiry. The Inspector of Police went 
to the shop of Bhola Mistry and there found the 
dead body of Nageshwar Kalwar. He held an 
inquest on the dead body and sent it for post 
mortem examination. The post mortem examina- 
tionwas held by the Civil Su^eon of Chapra at 
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6.80 P. M. on 10.9.1947. The Civil Surgeon found 
one ** oval guDsbot vpound situated on the outer 
side of the right side of chest at the middle of 
the light mid.axillary line*' and another "oval 
gun shot wound situated on the back at the 
level of the fourth thoracic vertebrae, outside the 
right of the middle line.” On dissection he found 
the fifth and sixth ribs fractured and blown off 
at the costochondral junction on the right side 
causing a gaping wound of the size 3* x 2'. He 
also found the upper part of the right ventricle 
of the heart lacerated on an area li* x 1*. The 
doctor was of the opinion that death was due to 
the gunshot injuries and that either of the inju* 
ries was sufficient to cause the instantaneous 
death of the injured. 

[6] Mr. Subarno examined the witnesses and 
inspected the place of occurrence. He found blood 
in large quantities and got the blood stains 
scraped. Two rifies were produced before him, 
and the barrels of these two rifies were found by 
him to be dirty and smoky. 

[7] The accused pfeaded not guilty, and their 
defence was that after his release by the Sub. 
Inspector Negeshwar with ten or twelve others 
had attacked the magazine, and that fire bad 
been opened against him and the other raiders 
under the order of the Havildar, and, possibly, 
he received the bullet injuries during the course 
of that firing. 

[8] The feelings between Kageshwar and the 
constables were no doubt strained, and in this 
connection it is necessary for us to examine the 
evidence of P. W. 8, the President of the Town 
Ck)ngress Committee, and P. w. 9, the Vice.Pre* 
sident of the Town Congress Committee. It ap. 
pears from the evidence of p. W. 3 that Babban 
and Kageshwar bad appeared before him with 
the petition (Ex. 1) in which allegations had been 
made against the policemen posted at the outpost 
on 4.9.1947. This gentleman had been told that the 
constables at the outpost were threatening to 
shoot those persons of the locality who were 
protesting against their conduct. The evidence 
of P. W. 9 Bamcbandra Prasad Jaiswal, the Vice- 
President, is to the effect that on 9-9-1947, these 
two accused bad gone to his house with Musammat 
Bhagwania, and that the Havildar bad told him 
that Rageshwar Ealwar was tutoring Musammat 
Bhagwania to tell the police officers that the 
constables were molesting her. This witness has 
further stated that he was told by the constables 
and the Havildar that if Rageshwar would create 
troubles in their way he would be set right Here it 
will be convenient to refer to the evidence of the 
Sub-Inspector and the Inspector which gives us 
an idea about the conduct of these two policemen 
just after the alleged occurrence. The Sub.Inspec. 


tor has deposed that at about 12 noon on 10-9-1947, 
these accused persons with two other constables 
of the outpost had brought under arrest Nage- 
shwar Kalwar and that Musammat Bhagwania 
and Babban had accompanied them. The Havil. 
dar told the Sub.Inspector that at about 2 A. M. 
6 or 6 men armed with bhalas and swords bad 
been found sitting near the outpost under a 
pakar tree, and that with the help of his torch, 
light he bad identified Nageshwar amongst those 
five or six men. The Sub-Inspector recorded the 
statement of Nageshwar which is an exhibit in 
the case. He says that be did not believe the 
statement of the accused Havildar and warned 
him and the constables that they would be pro- 
secuted for wrongful confinement, if they did 
any such thing in future. Nageshwar was allowed 
to go away. At about 2-20 p. M. the same day 
Babban Prasad appeared before the Sub-Ins- 
pector and reported that the constables had 
opened fire and that there was great commotion 
and panic in the locality. The Inspector’s evi- 
dence is that at about 2.30 P. M. he was informed 
that there had been firing at Eatahri Bagb and 
that he hastened to the spot and met Sub.Ins- 
pector Tewari near the Earimchak mosque. He 
directed the Sub-Inspector to run to the Superin- 
tendent of Police, and along with a jamadar he 
proceeded towards the outpost. When he was 60 
steps from the outpost four or five constables 
including these two accused threatened to shoot 
him dead if he proceeded further. The two ac- 
cused further told him that they would shoot the 
Sub-Inspector Tewari dead as they had been 
insulted by him and because be had taken no 
action against Nageshwar Ealwar whom they 
bad produced before him. 

[9] Besides what is mentioned in Ex. 1, the 
petition which was filed by seven persons of the 
Mahalla before the President of the Town Con- 
gress Committee, we have got the evidence of 
Babban Prasad P. w. 14 for proving that the 
constables at the outpost were misbehaving with 
the girls and the mistresses. This witness had 
stated that his house is contiguous north of Ea- 
tabri Bagb outpost and that these two accused 
had often made objectionable remarks against the 
girls or the mistresses of the Eanya Patbsala. 
The residents of the Mahalla had resented against 
their conduct, and many a time had asked the 
accused to behave decently with the girls and the 
mistresses. The learned advocate who appears for 
the appellants before us bad asked us to reject 
the evidence of Babban Prasad on the ground 
that it is be who has engineered the whole case. 
We find no reason for assuming that it is Babban 
Prasad who has engineered this case against the 
accused, and, in my opinion, the evidence of 
Babban Prasad ought to be accepted. 
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[10] (After reviewing evidence for the prosecu^ 
tion and the defence his Lordship continued:) After 
having examined the entire evidence, I find that 
two witnesses have admitted, at least to some 
extent, that Nageshw'ar and these two policemen 
were carrying on love intrigues with the woman 
known as Bhagwania. Butevenif Nageshwar had 
some connection with Bhagwania, that cannot be 
of any assistance to the accused in this case. As 
a matter of fact it seems doubtful, even on reading 
the evidence of these two witnesses that they had 
full knowledge about the connection of Bhag- 
wania with the deceased. It may be only their 
impression that Nageshwar was in love w'ith 
Bhagwania. 

[11] On the evidence I feel satisfied that the 
whole trouble was due to the fact that the 
people of the locality under the leadership of 
Nageshwar wanted to expose the misdeeds of 
these policemen. Certainly these policemen could 
not tolerate this, and they planned an attack on 
Nageshwar, whom probably they regarded as the 
leader of the Maballa people. They felt exaspera- 
ted when Nageshwar was let off by the Police 
Sub. Inspector, and when the Police Sub-Inspec- 
tor reprimanded them, and that is the reason 
why they did not spare even the Sub-Inspector 
and bad the courage and effrontery to tell the 
Inspector of Police that they would shoot down 
8. P. Tewari, Sub-Inspector. The mode of attack 
itself indicates that the two policemen were 
animated with the intention of killing the de- 
ceased and I am not able to agree with the ap- 
pellants' learned lawyer that S. 34, Penal Code, 
has no application in this case. The Privy Ooun* 
oil case in 72 l. A. 148^ can easily be distinguished 
in this case as it was distinguished by the Madras 
High Court in l. ij. B. 1947 Mad. 224.^ 

[13] Another question of law was raised by 
the appellants’ learned lawyer, and it is this that 
certain necessary questions were not put to the 
accused when they were examined under S. 842, 
Criminal P. C. In my opinion, there was suffi- 
cient examination of the accused, and even if the 
examination be regarded as insufficient, that 
does not vitiate the trial. I may cite the case in 
62 oal. 622 ^ in support of my view. 

[13] There does not also appear to be any 
jSubstance in the contention of the learned lawyer 
jthat the provisions of s. 289, Criminal P. C., were 
not complied with in this case. I do not think he 
is right in submitting that the accused should 
have been examined again. Clause (4) of section 
289 does not mean anything else except this 
that if the accused calls no witness he or bis plea- 
der is to make bis final address to the Court. 

[14] Lastly, the appellants’ learned lawyer 
argued that, even if these appellants are found 
to be guilty under s. S 02 , Penal Code, this is not 


a fit case in which the sentence of death should 

I 

be awarded. In my opinion, capital sentence is 
the only appropriate sentence in this case, there 
being absolutely no extenuating circumstance. 
That such a wicked crime should have been com- 
mitted by policemen who are expected to have 
due regard for law and whose duty it is to main- 
tain order adds to the enormity of the offence. 
The reference is accepted, the sentence of death 
passed on the appellants is confirmed and the 
appeal is dismissed. 

Agarvala C- J. — I agree. 

R.G.D, Reference accepted. 
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Narayan R'aut — Appellant v. Emperor. 

Criminal Appeal No. 316 of 1947, Decided on 11*12- 
1947, from decision of Addl. Sessions Judge, Cbapra, 
D/- 26-7-1947. 

(a) Penal Code (1860). Ss. 97 and 99 Land in 

possession oi N B and bis party going to such 
land for purpose of ploughing it and thus dis- 
possessing striking B and killing him— Right 

oi private defence of property held did not arise. 

One N was in possession of certain land which was 
not under any crop. B and bis party went to the land 
for the purpose of ploughing the land and thus dispos- 
sessing N. N struck B and killed him : 

Held that the 'land was not under crop at the time 
of occurrence. All that B and his party were doing was 
to plough the land. They were not doing any imme- 
diate harm. There was, therefore, ample time for N to 
have recourse to the public authorities for the protec* 
cion of bis rights. Hence H was not protected by any 
right of private defence of property. [Para 4] 

(b) Evidence Act (1872), S. 105 — Right of private 
defence — Quantum of proof required under S. 105 is 
not proof beyond reasonable doubt — It is sufficient 
if accused makes out prima facie case— Penal Code 
(1860), S. 96. 

When the accused person pleads the right of private 
defence it is not neceseary that he mast prove beyond 
reasonable doubt the existence of the circamstaneea on 
which the right is founded. The accused need merely 
make out a prima facie case. In other words, it is sufficient 
if be satisfies the Court of the probability of what he is 
called upon to establish. It is not nece^ary for the 
accused to lead evidence if he Is able to establish 
what he eeeks to prove by the evidence that Is on the 
record. If from 'that evidence it appears probable that 
the defence version is true, he is entitled to a deci* 
Sion in his favonr even though he has not proved the 
troth of his version beyond reasonable donbt : (1943) 

1 K. B. 607 : (1936) 2 All. E. B. 1138 and 28 A. I. B. 
1941 All. 402 (F-B.). Bel. on. [Paras 7 & 10} 

Cases referred 

1 . (1943) 1 K. B. 607 : 112 L. J. E. B. 581 : 169 L. T 
176 : 1943.2 All. £. B, 156. Rex v. Carr Briant. 

2. (1936) 2 All. E. B. 1138, Sodeman v. Bex. 

3. (1858) 6 H. L. C. 746 : 27 L. J. K. B. 449, Coope* 

V. Slade. 

4. Cri. Appeal No. 124 of 1947, D/- 22-7'1947, Mathu- 
ra Singh v. Emperor. _ 

5. (*41) I. L. R. 1941 AU. 843 : 28 A. I- B. 1941 AIL 
402 : 197 I. C. 525 : 43 Or. L. J. 177 (F,B.). Emperor 
V. Parbhoo. 
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■6, (1935) 1935 A, O. 462 : 104 L. J. K. B. 433 : 153 
Ii. T. 233, WoolmiDgton v. Director of Public Proaecu- 
tiona. 

Btahnuideva Narain — for Appellant. 

Qovernment Advocate — for the Grown. 

Agarwala Ag. C. J. — The appellant has been 
sentenced to transportation for life on the charge 
of murdering Bujhawan Raut on 26-1 1946. 

[2] The occurrence which gave rise to the death 
of Bujhawan has its origin in a dispute about 
two plots of land Nos. 2380 and 2381 in village 
Gbhitoull. The prosecution case is that, on a civil 
Court partition between Devi Prasad (p. W. 8) 
and his cosharer some years ago, these two plots 
were allotted to Devi Prasad, and that, there, 
after, he left them in batai to Rajkumar (P. w. 2) 
for a number of years, and then, eventually, sold 
them to him on 26.1-1946, although the appellant 
Karayan Raut was anxious to buy them. It is 
said that on the morning of 2*10-1946 Rajkumar, 
his sons Ramsakal (p. w. l) and Ugam (P. W. 4) 
and his brother Bujhawan were ploughing this 
land when seven persons including the appellant 
appeared on the scene and ordered the plough- 
ing to be stopped. Rajkumar protested, and, it 
is said, that Nagina then struck him three blows 
with a lathi, and that, when Bujhawan protested, 
Hacayan struck him with a bhala. Ramsakal is 
aUeged to have been struck by Baburam with a 
bbala and by Sakai and Sheosaran with lathis. 
Similarly, Sbeologan and Kesar are said to have 
struck Ugam with lathis. The injured men left 
■ for the police station in the company of the 
obaakidar, hut Bujhawan died en route. A drst 
information was laid by Rajkumar at 8 p. M., 
the police station being six miles away. On these 
facts Narayan was charged with the murder of 
Bujhawan and the remainder were charged 
under S. 802/149. There were also charges of 
rioting and of injuries committed on the other 
injured men in prosecution of the common object 
of the rioters. 

£3] The defence was that Narayan was in 
poBsesaion on the day of occurrence and bad 
been in possession for many years beforehand. 
His case is that he was in possession long before 
libe civil Court partition between Devi Prasad 
and his co-sharer, and that the sale to Rajkumar 
by Devi Prasad was merely effected for the pur. 
pose of diapoBsessing him. The defence was that 
on 2- 10.1946, when it was found that Rajkumar 
and bis men were ploughing the land, Narayan 
went and protested. He was then assaulted, with 
the result that the other accused came to his 
assitance, and in the fracas which occurred four 
of them were injured. The Court below has found 
that Narayan was in possession, and that the 
prosecution party did go to the land on the date 
of the occurrence for the purpose of ploughing it 


and dispossessing Narayan. The medical evidence 
shews that four of the defence party received la- 
thi injuries, two of them sustaining injuries on 
their heads. The question that arises, in these 
oircumstances, is whether the accused persons 
were protected by the right of private defence. 
The Court below has held that they had a right 
to defend their possession of the land, but that 
Narayan exceeded that right by inflicting a fatal 
blow on Bujhawan. He has, therefore, acquitted 
all the accused on the charges of rioting. He has 
also acquitted those accused who were charged 
with inflicting injuries on persons other than 
Bujhawan in the view that they did not exceed 
the right of private defence, but has convicted 
and sentenced Narayan as stated above because he 
has exceeded the right of private defence. 

[4] The Court below has fallen into an error 
in considering that there was any right of pri-^ 
vate defence of property in this case. The land^ 
was not under crop at the time of the occurrence. 
All that the prosecution party were doing was to 
plough the land. They were not doing any imme- 
diate barm. There was, therefore, ample time for 
Narayan to have recourse to the public authorities 
for the protection of bis rights. In this case, as so 
often happens in cases of this nature, the fact that 
the right of private defence does not arise when 
there is time to have recourse to the public au. 
tborities, has been overlooked. Even in this Court 
the learned Advocate referred us to s. 97, Penal 
Code, and argued that as the act of the prose- 
cution party amounted to criminal trespass, 
the defence were protected by that section. The 
section, however, expressly states that it is sub- 
ject to 8. 99, which explicitly provides that there 
is no right to private defence when there is time 
to have recourse to the public authorities. 

[5] The next question that arises is whether 
Narayan was protected by the right of private 
defence of person. For Ihe determination of this 
question it is necessary to consider the facta, and 
they are these : Narayan was in possession. 
The prosecution party went with the deliberate 
object of taking forcible possession. With this aim 
in view they went armed and commenced plou- 
ghing the land. Narayan protested. Upto this 
stage the facts are clear. What is not so clear is 
whether the prosecution story is true that Nara- 
yan and his companions began an assault on Raj- 
kumar and his companions, or whether Narayan s 
protest led the prosecution party to attack him 
and the men who were with him. Now, the learn- 
ed Government Advocate rightly points out 
that the burden of proving the oircumstances 
which justify the exercise of the right of private 
defence rests on the accused. The law on that 
subject is contained in 8. 105, Evidence Act, which 
states that the burden is on the person pleading 
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the right and that the Court shall presume the 
absence of circumstances justifying the exercise 
of such right in the absence of evidence. It is 
contended that this section means that when the 
accused person pleads the right of private de* 
fence, he must prove beyond reasonable doubt 
the existence of the circumstances on which the 
right is founded, and, if that proposition is true, 
it must be conceded in this case that the defence 
have not proved beyond reasonable doubt that 
the prosecution party were the drat to attack 
Karayan and his companions. What has to be 
considered, therefore, is the nature, or rather the 
extent of the burden which lies on the accused 
to establish circumstances justifying the exercise 
of the right of private defence. A similar question 
has lately been the subject>matter of discussion 
in the King’s Bench Division in (1948) i K. B. 607^. 
The enactment which was being considered in 
that case was 9. 2, Prevention of Corruption Act, 
1916, which provides that where in any procee- 
dings against a person for an offence under the 
Act it is proved that any money, gift, or other 
consideration has been paid or given to or re- 
ceived by a person in public employment, or the 
agent of such person, the money, gift or consi- 
deration shall be deemed to have been paid or 
given and received corruptly unless the contrary 
is proved. It will be observed that the effect of 
that section is that when the prosecution has 
proved that the accused has received money, gift, 
or consideration, a presumption arises, that it 
was received corruptly, and that the onus of 
proving that it was innocently received lies on 
the accused. The learned Judges who decided 
that case held that, where either by statute or 
common law some matter is presumed against 
an accused person, unless the contrary is proved, 
the jury should be directed that it is for. them to 
decide whether the contrary is proved, that the 
burden of proof required is less than that required 
at the hands of the prosecution in proving the 
case beyond a reasonable doubt, and that the 
burden may be discharged by evidence satisfying 
the jury of the probability of that which the 
accused is called upon to establish. What was 
held, therefore, in this case was that the accused 
was not required to prove that the receipt of 
the money was innocent beyond reasonable doubt, 
but that what he was required to prove was that 
the circumstances were such that the receipt was 
probably innocent. 

[6] The learned Judges referred to the deci- 
sion in (1986) 3 ALL E. B. 1188^ which is a decision 
of the Privy Council. That was a case where 
the accused in a murder charge pleaded insanity, 
and the onus of proof was under consideration. 
The case is important in this country because the 
plea of insanity, like the plea of right of private de. 


A. I. B. 

fence of property, is one of those general excei^ 
tions the burden of proving which is placed on 
the defence by S. 105, Evidence Act. Their Iiord- 
ships of the Privy Council held that the burden^ 
in cases in which the accused has to prove insanity 
may fairly he stated as not being higher than the 
burden which rests on the plaintiff or defendant 
in civil proceedings. In civil cases the preponde- 
rance of probability constitutes sufficient ground 
for the verdict: see (1668) 6 H. L. c. 746, ^ at 772. 
These cases have recently been referred to by 
my learned brother in Cri. Appeal no. 124 of 
1947.^ The question has also been considered by 
a Full Bench of the Allahabad High Court in 
I. L. R. (1941) ALL. 848 ,® where the majority of 
the learned Judges held that, having regard to 
s. 96, Penal Code, and S. 105, Evidence Act, in 
all cases in which the right of private defence 
or any other general exception in the Penal Code 
is pleaded by an accused persons, and evidence 
is adduced ito support such plea, but snch evi- 
dence fails to satisfy the Court affirmatively of 
the existence of circumstances bringing the case 
within the general exception pleaded, the ac- 
cused person is entitled to be acquitted, if upon 
a consideration of the evidence as a whole rea- 
sonable doubt has crept into the mind of the 
Court whether the accused person is or is not 
entitled to the benefit of the said exception. 

[7] In the present case the defence led no 
evidence to prove the circumstance on which 
they rely as a foundation for the exercise of the 
right of private defence, namely, that the prose- 
cution party commenced the attack. It is not 
necessary for the defence to lead evidence if they 
are able to establish what they seek to prove by 
the evidence that is on the record. If from that 
evidence it appears probable that the defence 
version is true, they are entitled to a decision in 
their favour, even though they have not proved 
the truth of their version beyond reasonable 
doubt. The circumstances which have been esta- 
blished by the evidence of the prosecution in the 
present case do, in my opinion, raise a proba- 
bility that the defence version is true. As I have 
already stated above, the prosecution party went 
to the scene armed, with the deliberate intention 
of dispossessing Narayan, who was in posses- 
sion, and they infiicted injuries on Narayan and 
the men who were with him. Having done that 
they have deliberately suppressed the fact that 
they did so. Every witness who was examined 
by the prosecution relating to the Incident has 
denied that any injuries were inflicted on any 
member of the defence party. The fact that 
they considered it necessary to do so suggests 
the inference that they were aware of the fact 
that, if they admitted the injuries caused to tha 
defence, they would have to be prepared to stats 
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at -what stage of the proceedings these injuries 
wre inflicted, that is to say. -whether they were 
inflicted before Narayan inflicted the fatal injury 
on Bujhawan or after. A consideration of all 
the circumstances that have been proved, in my 
view, suggests the probability that the prosecu- 
tion party were the aggressors. That, however, 
does not necessarily exonerate Narayan for the 
injury which he inflicted on Bujhawan. The 
injury was a fatal one from which Bujhawan 
expired very soon after it was inflicted, and, in 
order to be exonerated from the consequences of 
inflicting this injury, it is necessary for Narayan 
to prove more than has been proved in this 
case. Although some of the injuries inflicted on 
four members of his party were on the head, 
none of them appears to have been of such gra. 
vity as to justify the conclusion that there was 
any reason for him to apprehend that either he 
or any member of his party would be killed, or 
would receive grievous injury. He was not, 
therefore, justified in causing the death of 
Bujhawan. The weapon he used, however, was 
a bhala, and he must have known that an in- 
jury inflicted with such a weapon was likely to 
cause death, even though he had no intention 
either to cause death or grievous bodily injury, 

I would, therefore, alter the conviction from one 
of murder to one under the second part of S. 
804 and alter the sentence from transportation 
for life to rigorous imprisonment for two years. 

[83 Rancaavami J. — I agree that this appeal 
should bo allowed to extent proposed. I agree 
that S. 105, Evidence Act, should be construed in 
the manner expounded by My Lord the Chief 
Justice. 

[9] In the recent case in Cri. Appeal No. 124 
of 1947, * I had occasion to examine and con- 
strue in a similar fashion the provisions of s.105, 
Evidence Act. Under this section the burden of 
proving on exception is upon the person accused 
of an offence, and the section lays down that 
the Court shall presume the absence of such 
circumstances. It is axiomatic that the ptosecu- 
tion must prove the prisoner guilty beyond all 
reasonable doubt (1935 A. O. 462®); but is the same 
burden placed on the prisoner where either by 
statute or by common law some matter is pre- 
sumed against him unless contrary is proved ? 
In (l986) 2 AI,!,. B. R. 1188* Lord Hailsham 
thought that the burden of proof for the defence 
was not BO onerous, that it was certainly plain 
that the burden in cases where accused bad to 
prove insanity was not higher than the burden 
which rested upon the plaintiff or defendant in 
a civil proceeding. In the more recent case 
(1948) 1 K. B. 607,^ the defendant was charged 
with an offence nnder the Prevention of Corrup. 
tion Act, 1916, which provided in S. 2 that in 


certain circumstances the onus of proving that 
payments made to a Government employee 
were not corruptly made was on the defendant. 
The trial Judge charged the jury that it was the 
defendant’s duty to satisfy them “beyond rea- 
sonable doubt”. But the Court of Criminal 
Appeal quashed the conviction on the ground 
that burden of proof was not so onerous. It 
was no more than that which rested on the 
plaintiff in a civil proceeding; and therefore it 
was sufficient if accused satisfied the jury of the 
probability of that which he was called upon to 
establish. 

[9] In the Indian case (I. L. R. (1941) ALL. 
843 ®) a majority of three out of five- Judges 
construed S. 105, Evidence Act, to mean that 
though the accused failed to satisfy the Court 
affirmatively of the existence of the pleaded 
exception, the accused was entitled to be acquit- 
ted if upon consideration of the evidence as a 
whole (including the evidence in support of plea 
of exception) a reasonable doubt was created in 
the mind of Court as regards the guilt of the 


accused 

[ 10 ] i am definitely of opinion that the quan- 
turn of proof required under S. 105, Evidence 
Act, is not proof beyond reasonable doubt; that 
the accused need merely make out a prima 
facie case, in other words, it is sufficient if be 
satisfied the Court of the probability of what he 

is called upon to establish. 

[11] Apart from the weight of authorities this 

construction is obviously reasonable, for it 

would be strange if a principle of law intended 
U.V At. nnrmaorl VlA IlSed tO hlS diS- 


advantage. 

D.S. 
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Conviction altered. 
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Das J. 

Fesu Sheikh and another — Petitioners v. 
Emperor. 

Critnioal Revn. No. 761 of 1947, Decided on 14-10-1947, 
from order of Sessions Judge, Santal Perganas, D/- 3(1- 
6-1947. 

Bihar Cattle, Fowl, Eggs, Sheep and Goats (Move- 
ment) Control Order (1943), Cl. 3 — Order is not 
kept alive by Bibar Essential Articles Control (Tem- 
porary Powers) Ordinance, 1946 — Export of cattle 
from Bihar to Bengal in January 1947 held no off- 
ence Bihar Essential Articles Control (Temporary 

Powers) Ordinance (1946), S. 5. 

The Bihar Cattle, Fowl, Eggs, Sheep and Goats (Move- 
ment) Control Order (1943) has come to an end on Sep- 
tember 30, 1946, and the Bihar Essential Articles Con- 
trol (Temporary Powers) Ordinance, 1946 cannot keep 
the Control Order of 1943, alive in so far as it relate to 
the export of cattle from Bihar to a place ouUide Bihar 
as the Provincial Legislature could not pass such a law 
because the power of the Provincial Legislature to legis- 
late in respect of items 27 and 29 of the Provincial 
Legislative List Is subject to the restriction contained 
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in S. 297, Constitution Act. Astbe Provincial Legislature 
could not ban the export of cattle from Bibar to Bengal, 
the Governor could not do so by tbe Control Ordinance 
made under S. 88, Constitution Act. 

Hence export of cattle from Bibar to Bengal in Jan* 
uary 1947 without permit is no ofience under cl. 3 of 
tbe Control Order. [Para 2] 

S. R. Ghosal — for Petitioners. 

Government Advocate — for the Crown, 

Order This is an application in revision 

against an order of tbe learned Sessions Judge 
of tbe Santal Perganas, dated 30-6-1947, by which 
tbe learned Judge, while setting aside tbe convic- 
tion and sentence passed against tbe petitioners, 
-has directed a fresh trial of the petitioners 
for certain offences alleged to have been comnait- 
ted by them. It is contended on behalf of the peti- 
tioners that they bad committed no offence, and, 
therefore, a fresh trial is not warranted by law. 

[ 2 l Tbe allegation against tbe petitioners was 
that on 16 1-1947, they were taking 16 beads of 
buffaloes from Bibar to Bengal. It was alleged 
that they bad contrevened the provisions of clause 
3 of tbe Bibar Cattle Fowl, Eggs, Sheep and 
<3oats (Movement) Control Order, 1943 (hereinafter 
referred to as the Control Order 1943 for the sake 
of brevity and convenience). That clause of tbe 
Control Order 1943 says, inter alia, that no per- 
son shall carry or move any cattle from any dis- 
trict in the Province of Bibar to any place out- 
side tbe Province of Bibar except with the writ- 
ten permission of tbe Chief Controller of Prices 
and Supplies, Bibar, eto. The word ^’cattle’* in 
the Control Order 1948, includes a buffalo. It is 
the admitted position that the Control Order 1948, 
expired on SO-9-1946, tbe date on which the Def- 
ence of India Act, 1989, and tbe rules made there- 
under expired. Learned counsel for the Crown does 
not contest this position. The offence in this case 
was alleged to have been committed on 18 1-1947. 
If there were no other law except tbe Control 
Order 1943, which bad expired on SO-9-1946, then 
tbe petitioners would undoubtedly be not guilty 
of any offence when they attempted to remove 
€ome buffaloes from Bibar to Bengal. The Courts 
below thought, however, that the petitioners would 
be liable under s. 6 of the Bihar Essential Atti- 
<103 Control (Temporary Powers) Ordinance. 1946, 
(hereinafter referred to as the Control Ordinanee 
lor the sake of brevity and convenience). Sec- 
tion 6 of the Control Ordinance lays down, 
among other things, that every order made by 
•the Provincial Government under any of the 
provisions of tbe Defence of India Buies in res- 
pect of any of the matters specified in s. 3 
-relating to an essential article, which having 
been notified in the Official Gazette was in force 
immediately before tbe commencement of this 
-Ordinance shall, in so far as it could validly 
iiave been made by the Provincial Government 


under this Ordinance, continue in force as if 
made by tbe Provincial Governifient under the 
provisions of this Ordinance eto. The expression 
"essential articles'* has been defined in s, 2 of 
the Control Ordinance. That definition says 
that "essential article" means any of the articles 
which is specified in tbe schedule to the Ordi- 
nance. Item 11 of the Schedule is as follows. 
"Cattle, goats, sheep and fowls" Obviously, there- 
fore, cattle including buffaloes is an essential 
article as defined in the Ordinance. Section 6 
of tbe Control Ordinance would, therefore, keep 
the Control Order 1943, in force provided the 
latter could have been validly made by the Pro- 
vincial Government under tbe Control Ordinance. 
The preamble to the Control Ordinance shows 
that it was made as there was necessity of 
immediate action to regulate tbe produotion, 
supply, distribution, transport, eto., of essential 
articles and trade and commerce therein within 
the province of Bibar. The reference in tbe 
preamble is obviously to items 27 and 29 of the 
Provincial Legislative List. Section 297 of the 
Constitution Act says that no Provincial Legis- 
lature or Government shall, by virtue of tbe 
entry in tbe Provincial Legislative List relating 
to trade and commerce within tbe Province, or 
the entry in that list relating to tbe production 
supply, and distribution of commodities, have 
power to pass any law or to take any excessive 
action prohibiting or restricting tbe entry into 
or export from, tbe Province of goods of any 
class or description. It is clear, therefore, that 
tbe power of the Provincial Legislature to 
legislate in respect of items 27 and 29 of the 
Provincial Legislative List is subject to the 
restriction contained in S. 297 of tbe Conetitu. 
tion Act. The Provincial Governor has made 
tbe Control Ordioance under S. 88 of the Constitu- 
tion Act. Sub-section (3) of that section says that 
if and so far as an ordinance under this section 
makes any provision which would not be valid 
if enacted in an Act of tbe Provincial Legislature 
assented to by tbe Governor, it shall be void. If 
the Provincial Legislature could not ban tbe 
export of cattle from Bihar to Bengal, the 
Governor could not do so by the Oontrol Ordi- 
nance made under s. 68 of the Constitution Act. 
Section 3 of the Control Order, 1943, by which tbe 
movement of cattle from Bihar to a place out- 
side Bibar was banned, is clearly a prohibition 
regarding the export of goods from tbe province 
to a place outside it. If the Provincial Legislature 
could not pass such a law, then the Control 
Ordinance would not have validly kept alive 
that provision of tbe Control Order, 1943, which 
prohibited the export of cattle from Bihar to 
Bengal. That being the position, S. 5 of the Control 
Ordinance is of no help to the Crown in the 
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{present case. I may further observe that the ex- 
pression “transport’* occurring in the Control 
Ordinance has been.defined as movement from 
one place to another within the province of 
Bihar, it has no reference to export from Bihar 
to a place outside Bihar. The net result of the 
examination of the relevant, provisions of the 
Control Order, 1943. and the Control Ordinance 
is, therefore, this; the Control Order of 1948 had 
come to an end on soth September 1946, and 
the Control Ordinance of 1946 cannot keep the 
Control Order of 1943, alive in so far as it relates 
to the export of cattle from Bihar to a place 
outside Bihar. Some reference has also been made 
to the Bibar Essential Articles Control (Tem- 
porary Powers) Act, 1947. That Act, however, 
came into force on 16th March 1947, and can- 
not have any operation so far as the present 
case is concerned where the offence was alleged 
to have been committed on I8th January 
1947. I therefore, do not propose to consider the 
provisions of that Act which came into force 
on 16th March 1947. The learned Government 
Advocate has placed before me a Press Note 
iseued'.by the provincial Government. The press 
note reads as follows. 

•• It is notified for public information that the prohibi- 
tion of movements of cattle, goats, sheep and fowls 
Irom Bibar to place outside Bihar was automat^Uy 
rescinded with the lapse of the Defence of India Buies 
on 30th September 1946, and as such no permits 
are necessary for sucli movements." 

This press note was issued on 12th May 1947. 
Obviously, therefore, the Provincial Govern- 
ment have also taken up the same position as 
indicated by .m© above, namely, that the Control 
Order of 1943 had come to an end on 80th Septem- 
ber 1946, and no permit was necessary for the 
movement of cattle from Bibar to places out- 
«ide Bihar under the Control Order of 1943. 

[ 3 ] Ordinarily, I should have placed this case 
before a Division Bench for decision, as it raised 
the important question as to whether the Con- 
trol Order of 1948 was kept alive by the Control 
Ordinance of 1946. In view, however, of the 
press note which has been issued by the Provin- 
€ial Government and of the submissions made 
by the learned Government Advocate, I consi- 
der it unnecessary to place the case before a 
larger Bench. It seems to me that it is clear 
that the Control Order of 1948 has not been 
kept alive by the Control Ordinance of 1946, so 
far as the export of cattle from Bihar to places 
outside Bihar is concerned. I may, however, men- 
tion one other thing as a safeguard against the 
application of the decision to other commodities. 
There is a Central Ordinance (Ordinance xvm 
.of 1946) known as the Essential Supplies (Tem- 
porary Powers) Ordinance 1946, the goods or 
commodities in respect of which the Central 


Ordinance applies stand on a different footing. 
It is sufficient to note that cattle is not one of 
the commodities hit by that Ordinance. There- 
fore there is no question of the application of the 
Ordinance XVlil of 1946 to the present case. 

C4] For the reasons given above, the applica- 
tion is allowed and the order of the learned Ses- 
sions Judge directing a fresh trial of the petitioners 
is set aside. The petitioners are clearly entitled 
to an acquittal. The order of forfeiture passed 
by the learned Magistrate must also be set 

aside. 

Application alloivcd. 


A. I. R. (35) 1948 Patna 299 [G. N, 107.] 

Das J. 

Chiranji La.ll and another — Petitioners v. 
Durga Dutt Tripathi — Opposite Party. 

Criminal Bevn. No. 1052 of 1947. Decided on 26th 
February 1948, from order of Addl. Sessions Judge, 
Shahabad, D/- 9tb October 1947. 

(a) Penal Code (1860), S. 339 — Preventing per- 
son from proceeding homeward on ‘ekka It 
amounts to wrongful restraint. 

Preventing a person from proceeding homeward on 
the “ekka" would amount to preventing him from pro- 
ceeding in the direction in which he wanted to proceed, 
and would, therefore, be wrongful restraint as defined 
in S. 339. tPara 3] 

(b) Penal Code (1860), S. 79 — Contravention of 
Rules relating to purchase and movement of cloth 
Private person cannot apprehend — Person appre- 
hending cannot take plea under S. 79. 

Where a person has any suspicion that another is re- 
moving cloth by contravening any of the rules relating 
to the purchase and movement of cloth be can give an 
information to the authorities concerned. He has no 
legal right to restrain the free movement of another. 
To Buoh a case first part of S. 79 has no application. 
The second part also has no application. To satisfy the 
Conct of good faith, a person roust show that he acted 
with due care and attention, and had reasonable ground 
prima facie for believing that he ought to do what he 
did : 26 A.I.R. 1939 Pat. 256. Expl. [Paca 3] 

Case referred ^ 

1, (’39) 20 P.L.T. 467 ; 26 A.I.R. 19.S9 Pat. 256 : 182 
I. C. 979 : 40 Or. L. J. 720, Lai Behari Singh v. 
Emperor. 

Baldeva Sahay and A. B.N. Sinfta— for Petitioners. 
Baj Kishore Prasad, Shyambehari Prasad and 
Angad Ojka—ioc Opposite Party. 

Order. The two petitioners, young men of 

27 and 28, have been convicted under S. 341, 
Penal Code, and sentenced to simple imprison- 
ment for one month and a 6ne of Rs. 60 each. 
The prosecution case was that on 24th April 1945, 
at about 4 P. M. they had wrongfully restrained 
one Durgadutt Tripathi, a cloth inspector of 
Buxar, while the latter was going home on an 
“ekka” with a bundle of cloth and^ other mis- 
cellaneous articles to attend the ‘bidai’ cere- 
mony of his sister. The two petitioners were 
alleged to have stopped the "ekka” and preven- 
ted the cloth inspector from going home. They 
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took the cloth inspector to the tbana where an 
information was given by the cloth inspector 
about the wrongful restraint. A counter infor. 
mation was also given by the two petitioners 
alleging that the cloth inspector was removing 
cloth in contravention of the rules then in force 
regarding the purchase and movement of cloth. 
The local police submitted a final report in both 
the informations. The cloth insx>ector then filed 
a complaint on which the present petitioners 
were put on trial with the result stated above. 

[2] On behalf of the petitioners three points 
have been urged before me. Firstly, it is con- 
tended that in the earliest statement made by 
the cloth inspector no allegation was made that 
any physical obstruction had been given to him. 
It is contended that the conviction of the peti- 
tioners under S. 341, Penal Code, is bad in law 
in the absence of a clear finding that they had 
physically obstructed the cloth inspector from 
proceeding in the direction in which he wanted 
to proceed. Secondly, it has been contended that 
even if the petitioners had physically obstructed 
the cloth inspector from proceeding in the direc- 
tion in which he wanted to proceed, they had 
done so in good faith, and cannot be held guilty 
of any offence. The third point which has been 
urged, relates to the question of the sentence. 

CS] In the earliest statement which the cloth 
inspector bad made, namely, the information 
which he gave at the Police station, he bad men- 
tioned that be was wrongfully restrained, though 
no details of any physical act of obstruction 
were given. The Courts below have considered 
the evidence, and on that they have found that 
the cloth inspector was prevented from proceed- 
ing homeward on the "ekka.” That in my opi- 
nion, would amount to preventing the cloth 
inspector from proceeding in the direction in 
which he wanted to proceed, and would, there- 
fore, be wrongful restraint as defined in S. 839, 
Penal Code. As to the second point, my atten- 
tion has been drawn to the evidence of the cloth 
inspector and that of the Sub-Inspector of Police. 
It appears that the cloth inspector was taking 
ornaments and Benarsi "saris” which were not 
controlled, some pairs of new "dhotis” and 
"saris”. The plea of the cloth inspcetor was that 
he purchased some of the cloth and bad taken 
some for approval. Comment has been made 
before me that the cloth inspector was not in a 
position to produce any voucher in support of 
his plea of purchase. Whatever that may be, I 
am unable to accept the contention that the 
petitioners are protected by good faith such as is 
mentioned in s. 79, Penal Code. Learned coun- 
sel for the petitioners has relied on a decision of 
this Court in 20 p. li. T. 467^ where a bullock 
cart was stopped by some persons who were 


on the look out for a kidnapped girl. In view of 
the facts of that case, the plea based on s. 79,. 
Penal Code, was accepted. Section 79, Penal Code, 
is in two parts. The first part says that nothing is* 
an offence which is done by any person who ia 
justified by law. It is clear to me that that part 
does not apply in the present case. The peti- 
tioners were not justified by law in either appre- 
hending the cloth inspector or compelling him to 
go to the thana; nor were they justified in pre- 
venting him from going in the direction in which 
he wanted to go. If the petitioners had any sus- 
picion that the cloth inspector bad contravened 
any of the rules relating to the purchase and 
movement of cloth, they could have given an 
information to the authorities concerned. They 
bad no legal right to restrain the free movement 
of the cloth inspector. The second part of 8. 79^ 
Penal Code, states that nothing is an offence 
which is done by any person who by reason of a 
mistake of fact and not by reason of a mistake 
of law in good faith, believes himself to be justi- 
fied by law, in doing it. The Courts below bavel 
found that there was no good faith in the peti- 
tioners. To satisfy the Court of good faith, a 
person must show that be acted with due care 
and attention, and bad reasonable ground primes 
facie for believing that he ought to do what be 
did. It seems to me that the petitioners in their 
zeal over.stepped the limits of law. I am unable 
to accept the contention that they acted in good 
faith. 

[4l As to the sentence, I think, having regard 
to the circumstances of this case, there is lOom 
for reduction. Therefore, while upholding the 
conviction, I would reduce the sentence to a 
fine of Bs. 25 only, or in default, simple impri- 
sonment for a month each against the petitioners. 
Subject to this reduction of the sentence, the ap- 
plication is dismissed. 

B.G.D. Revision dismissed. 


A. I. R. (8S) 1948 Patna 300 [C. N. 108.] 
Manohab LaiiL and Bennett JJ. 

Kamakshya Narain Singh — Plaintiff — 
Appellant v. Fateh Kumar Singh and others 
— Defendants — Respondents. 

A. F. A. D. No. 776 of 1944, Decided on lltb 
Febraary 1947, from decision of Addl. Sab*Jadge, 
Bazaribagh, D/- 28(b March 1944. 

(a) Civil P. C. (1908), S. 11 — Parties and repre- 
sentative — Minor — Decision against, by negligent 
conduct of litigation by gfuardian, whether operates 
as res judicata_Civil P. C. (1908), O. 32 (Obiter). 

If a minor is not protected against the n^ligent acta 
of his guardian, the door is left wide open toondetw^ 
able fraud and grave injustice as a result of 
minor children would be completely deprived of their 
inheritance. [Para 43 

Order 32 of Civil P. C. contains no express proviaon 
to the effect that where a guardian ad lilem of a nun 
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is properly appointed thereunder to represent a minor, 
the minor shall be bound by the deoislon in the litiga- 
tion as It he bad been a party thereto and it may well 
t)e, therefore that that question has been left open to 
be decided upon the facts of each particular case in 
acoordanoe with the principles of justice, equity and 
fiood conscience. [Para_4j 

(In 7 iew of the divergence of opinion, the question 
vrhether the decision obtained against a minor by the 
negligent act of his guardian in the conduct of the 
litigation, operates as rt& judicata against the minor, 
held should be referred to a Full Bench, when the 
Question comes up again for decision) : 24 A. I. R. 1937 
P. 0. 1, ExpU 5 A. I. B. 1918 Pat. 211; 14 A. I. R. 
1927 Pat. 271; 22 A. 1. R. 1935 Pat. 24; F. A. No. 168 
of 1937 and P. A. No. 163 of 1941, Ref. [Para 4] 
Annotation ; (’44'Com.) Civil P. C., S. 11 Note 69 
Pt. 3; O. 32 B. 1. N. 10; O. 32 R. 3. N. 13. 

(b) Civil P. C. (1908), O. 32, R. 1— Suit by minor 
ioT possession after attaining majority — Held barred 

4)y limitation Previous decision against minor 

involving similar issue and subject-matter — No 
appeal by guardian — On attaining majority minor 
should file appeal after getting time for appeal 
extended — Limitation Act (1908), S. 5. 

Title suit brought by the Court of Wards on behalf 
of the minor, for possession of the land was dismissed. 
No appeal was however filed. On attoining majority 
"the minor filed second suit for possession. The limita- 
tion for the suit had already expired. It was alleged 
that the previous decision was not binding on the 
plaintifi on the ground that the Court of Wards had 
noted with gross negligence in not preferring an appeal 
against the decision : 

Held, that the pleintifi should have imm^iately 
applied after attaining majority to have the time for 
appeal extended and that the suit as instituted was 
barred by limitation. [Para 6] 

Annotation : (’42-Com.) Lim. Act, 8. 5 N. 16. 
(’44-Com.) Civil P. C., O. 32 R. 1 Notes 10 and 12. 

Cases referred 

1. (’87) 64 I. A. 17 : 24 A. I. R. 1937 P. C. 1 : I.L.R. 
(1987) Mad. 263 : 166 I. G. 1 (P. O.), Venkata She- 
shayya v. Eotiswara Bao. 

2. (’18) 6 A. I. R. 1918 Pat. 211 : 45 I. 0. 253, Bhairo 
Prasad Sabu v. Ram Chandra. 

3. (’27) 6 Pat. 888 : 14 A. I. R. 1927 Pat. 271 : 102 
I. C. 449, Gangs Nand Singh v. Bameshwat Singh. 

4 . (’35) 14 Pat. 824 : 23 A. I. R. 1936 Pat. 231 : 162 
I. C. 285, Mathura Singh v. Bama Budra Parshad. 

3. (’35) 22 A. I. R. 1085 Pat. 24 : 154 I. C. 948, Kali 
Gharan Singh v. Hirdai Narain. 

6. (’28) 45 M. L. J. 324 ; 10 A. I. R. 1923 Mad. 718 : 
74 I. 0. 218, Bapanna v, Yerramma. 

L. K. Jha and Shambhu Prasad Singh — 

for Appellant. 

J5. C. He, 8. P. Srivaslava and S. M. Siddigue— 

for Respondents. 

Bennett J. — This ia an appeal from the 
deoiaion of the Additional Subordinate Judge, 
Qazaribagb, affirming the decision of the Munsif 
of Hazaribagh in a snit in which the appellant 
claimed the recovery of possession of certain 
lands by the ejectment of the respondents. 

[2] In 1897, the appellant's grandfather re- 
sumed possesaion of the land in question and 
remained in possession thereof, according to the 
appellant, until bis death in 1913 or. according 
to the respondents’ father in 1911. When the 
.appellant's grandfather died, bis father was a 


minor and the estate came under the manage- 
ment of the Court of Wards. The appellant’s 
father attained his majority on G 4-1919, and on 
that date the estate was notified to be released. 
Four days later, however, appellant’s father died 
and as the appellant was then a minor the 
Court of Wards remained in possession until he 
attained his majority on 10-8-1937. During the 
appellant's minority, the Court of Wards brought 
Title Suit NO. 162 of 1926 to recover possession 
of the land in question from the respondents, 
but the claim was dismissed. Mr. N. C. Mitter, 
the advocate in the suit advised an appeal, but 
no appeal was filed. In evidence Mr. N. C. 
Mitter stated that his opinion was sent to the 
Legal Remembrancer but he did not know why 
no appeal was filed. 

[ 3 ] The two relevant issues in the suit were, 
firstly, whether having regard to the alleged 
grossly negligent conduct thereof by the Court of 
Wards, the decision in Title suit No. 162 of 1926 
is res judicata between the parties, as to which 
the learned Munsif found in the negative and 
the learned Subordinate Judge in the affirmative, 
and secondly, whether the suit is barred by 
limitation and adverse possession, as to which 
there are concurrent findings in the affirmative. 

[4l In the view which I have taken on issue 2 
it is unnecessary for me to express any final 
opinion as to the proper answer on issue l. As, 
however, the point was argued at some length 
before us and our attention called to the relevant 
authorities, I would remark that there are 
apparently conflicting decisions of this Court 
and that it is desirable that the point when it 
again comes before this Court should be referred 
to a Full Benob for decision. Prior to the deci- 
sion of the Privy Council in 64 I. A. 17,* there 
was a consistent jurisprudence of this Court : see 
oases reported in A. I. R. 1918 Pat. 211,^ G pat. 
888;^ 14 pat. 824,* A. I. R. 1935 Pat. 24® that 
gross negligence on the part of a guardian ad- 
litem will entitle the minor to the avoidance of 
proceedings decided against him. In 64 l. A. 17,^ 
however, their Lordships of the Privy Council 
in refusing to extend the alleged principles 
relating to the negligent conduct of a former 
litigation by a guardian in the name of the 
minor to the negligent conduct of a former 
litigation by the dharmakarta of a public temple, 
stated that they were not concerned in that case 
to discuss the validity of the decisions illustra- 
tive of the above-mentioned principles and went 
on to say : 

’’The protection of minora against the negligent actings 
of their guardians is a special one Their Lord- 

ships would only add that they are not prepared to 
agree with the view expressed in 45 M. L. J. 324^ that 
the principle of S. 44, Evidence Act, can be extended to 
cases of gross negligence.” 
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Their Lordships went on to enunciate the scope 

of S. 11, Civil P. C., as follows: 

“The provisions of S. 11, Civil P. C. are mandatory, 
and the ordinary litigant who claims under one of the 
parties to the former suit can only avoid its provisions 
by taking advantage of S. 44, Evidence Act, which 
dednes with precision the grounds of such avoidance as 
fraud or collusion. It is not for the Court to treat 
negligence, or gross negligence, as fraud or oollusion, 
unless fravid or collusion U the proper inference from 
the facts.” 

Following this decision of their Lordships of 
the Privy Council there have been two un- 
reported decisions of Division Benches of this 
Court in First Appeal No. 168 of 1937 and First 
Appeal NO. 163 of 1941 which are directly con- 
tradictory of the earlier jurisprudence of this 
Court. This is a matter of considerable public 
importance because if a minor is not protected 
against the negligent actings of bis guardian, 
the door is left wide open to undetectable fraud 
and grave injustice as a result of which minor 
children would be completely deprived of their 
inheritance. I do not understand the reservation 
of their Lordships of the Privy Council in the 
above-mentioned case in any way to reflect upon 
the principles established by the earlier cases 
and protecting minors from the negligent con- 
duct of a former litigation by their guardian 
ad litem except in so far as those cases purport 
to extend the provisions of S. 44, Evidence Act, 
beyond the scope limited by the plain and 
obvious meaning of the words therein used, and 
it may well be that the principles protecting a 
minor from the negligent conduct of a former 
litigation by his guardian ad litem are to be 
founded nob upon or by extension of or by way 
of analogy to S. 44, Evidence Act, but upon the 
proposition that the minor can only properly be 
considered to have been a party to the former 
litigation in so far as be was properly re- 
presented therein by his guardian ad litem, and 
that when the guardian ad litem neglects a 
plain duty, the minor cannot be said to have 
been properly represented. Order 82, Civil P. 0. 
contains no express provision to the effect that 
where a guardian ad litem of a minor is pro- 
perly appointed thereunder to represent a minor, 
the minor shall be bound by the decision in the 
litigation as if he had been a party thereto, 
and it may well be, therefore, that that question 
has been left open to be decided upon the facts 
of each particular case in accordance with the 
principles of justice, equity and good conscience. 

[6] Whatever may have been the date upon 
which the respondents* father entered into pos- 
session of the lands here in question, it was a 
common ground that the appellant’s father was 
in possession thereof on 6th April 1919, when 
be attained bis majority, and, that being bo, it 


is clear that time began to ran against the appel- 
lant's father as from that date. The death of 
the appellant’s father followed by the subsequent 
minority of the appellant himself did not operate 
to stop or interrupt the running of the time, and 
it follows that twelve years thereafter the appel- 
lant’s right of action was barred by limitation. 
It is clear, therefore, that on 9bh August 1940, 
when the appellant commenced bis suit, his 
right of action was statute barred. The proper 
remedy of the appellant was to have applied 
immediately after attaining his majority on lOtb 
August 1937, for the extension of the time to 
appeal from the decision given against the Court 
of Wards in Title Suit No. 162 of 1926. Mr. 
L. K. Jha for the appellant urged that if in fact 
there was gross negligence by the Court of Ward® 
in not prosecuting the apical it would ^ 
lamentable that the appellant should now be- 
shut out from appealing against that decree and, 
in order to facilitate an application for extension 
of time for that purpose, he pressed os to record 
a finding as to such negligence. In the interest® 
of justice, we have read the judgment in Titl® 
Suit NO. 162 of 1926 and heard argument thereon. 
Having done so, I ami of opinion that it is nofc 
desirable for this Court to record any finding 
one way or the other on the point. 

[6] In the result I can see no reason to- 
differ in this appeal from the concurrent find- 
ings on the question of limitation arrived at by 
both the Courts below and I would, accordingly,, 
dismiss the appeal with c<^ts. 

Manohar Lall J — I agree. 

b.g.d. Appeal dismissed. 


A. I. R. (83) 1918 Patna 302 [C. N. 109.J 
Meredith and Ray JJ. 

Goshawarali — Defendant — Appellant 
Adhiklal Sahu and ajiother — Plaintiffs — 
Respondents. 

A. F. A.D. No. 1012 of 1944, Decided on 27-11-1946. 
from deoiaioD of Addl. Diat. Judge, Monghyr, D/- 


1944» 

(a) Civil P. C. (1908), S. 11. Expl. IV— “LiUgat- 
ng under same title”, meaning ol. 

Where In each ol the two cases a person was litigat- 
,ng in hla individual capacity for his own self and » 
ais own interest, and the oaxise ol action in both tM 
wss the same; Ib one oi previous suits he eJeunw 
IS owner and in another as mortgagee of the diapat« 
properly; in both suits he claimed that be had the 
right to possess”: 

Held, that the person was litigating under *b® same 
ilUe which is distinct from “litigating nnd« dlfl«en 
itles ” It is only when the plaintiff or the def«aMt, 

;be case may be, sues or is sued in several smta as 
rent legal persons, the personality be® , 

rapacity to sue or be sued and not to *b® 
right or rights on which he claims for or reeiatan 
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the telief involved in the suit arising from a cause of 
action : Case law Heferrtd. [Para 21] 

Annotation : — (’44*Com.) Civil P. C , S. 11, Note 70. 

(b) Civil P. C. (1908), S. 11, (Expl. IV)— Suit lor 
possession — First suit based on title by purchase 
— Second suit based on title on usufructuary 
mortgage, held barred — Civil P. C. (1908), O. 2, 
R. 2. 

On identical cause of action all diflerent grounds of 
attack or defence and the whole claim, arising there- 
from should be pleaded or claimed, as the case may be, 
provided the facts, to be pleaded or proved in evidence 
of all tbe claims and all the different grounds of attack 
or defence, are not mutually destructive of each other. 

[Para 34] 

Id 1928, M executed a mortgage in favour of T in 
respect of Plot 1. In 1929 be executed another mortgage 
in favour of S in respect of plots 1, 2 and 3. In 19i5l M 
executed another usufructuary mortgage bond in favour 
of P in respect of plots 1, 2 and 3 of which P was put 
in possession. In February 1934 M executed a sale in 
favour of D in respect of plots 1 and 2. AT executed in 
March 1934, another sale deed in favour of P in 
respect of plots 1, 2 and 3. P was dispossessed in 1937 
by D on ■ tbe < strength of hie purchase. P instituted a 
suit for possession on the strength of bis purchase. Tbe 
suit was dismissed on tbe ground that D was entitled 
to possession on account of bis prior purchase. P insti- 
tuted another suit for ejectment of D as trespasser. In 
this suit P baeed bis claim on tbe usufructuary mort- 
gage bond of 1931 : 

Held, (i) that the cause of action in this suit was tbe 
same as in previous suit. [Para 9] 

(ii) that P was litigating under tbe same title in both 

the snits. [Para 34] 

(iii) that therefore tbe suit was barred by constructive 

res judicata under S. 11, Expl. IV : Case law 
discussed. [Para 34] 

Annotation: — (*44-Com.) Civil P. C., S, 11, Notes 33, 
84 and 35. 

Cases referred : — 

1. (1837-41) 11 M. I. A. 50 : 2 Sar 212 (P. C), Peria 
Odaya Tavei v. Eatama Natobair. 

2. (’73) 11 Beng. L. B. 158 (P. C.), Woomatara Debis 
V. Unnopoorna Dassee. 

3. (’84-85) 12 I. A. 116 : 8 Mad. 520 (P. O.), Bajah 
of Pittapor v. Venkata Mahipatisurya. 

4. (1837-41) 11 M. I. A. 551 : 2 Sotber 59 : 2 Sar 259 
(P. G.), Moonehee Buzloor Buheem v. Shumsoonnissa 
Begum. 

5. (’07) 34 I. A. 72 : 29 AU. 331 : 10 O.C. 117 (P.C.), 
Deputy Commr. Kberi v. Kbanjan Singh. 

6. (’14) 41 1. A. 142 (P. C.), PayanaBeena Saminathan 
V. Pana Lana Palaniappa. 

7. (’93) 20 Cal. 79 : 19 I. A. 234 : 6 Sar 241 (P. C), 
Kameawar Persbad v. Rajkumari Puttan Eoer. 

8. (’23) 46 Mad. 135 : 10 A. I. R. 1923 Mad. 257 : 72 

I. C. 207 (P. C.), T. S. N. Muhammad Bowtber v. 
M. M. Abdul Babaman. 

9 (’87) 24 A. I. R. 1937 Cal. 57 : 166 I, C. 996, 
Eamaruddin Saha v. Sk. Diljan. 

10. (’21) 2 P. L. T. 286 : 8 A. I. R. 1921 Pat. 326 : 60 
I. C. 893, Raman Ohaubey v. Bacba Missir. 
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Ray J. — This is a defeDdant’s (ist party) 
second appeal preferred in a suit instituted by 
the respondents for recovery of possession of 
2 plots of lands consisting of survey Nos. 137 and 
375 with an area of 13 kathas 2 dburs. The 
above-mentioned survey plots together with 
survey plot No. 515 appertain to khata no. 5i 
bearing an area of 19 kathas, 10 dburs. The 
plaintiffs also claimed for recovery of mesne 
profits of Rs. 174 12-0 for the period beginning 
with tbe date of dispossession. 

[2] Tbe aforesaid 19 kathas, 10 dburs of land 
originally belonged to Matai Tanti. On 2ith 
April 1928, Matai executed a mortgage (sudb- 
bharna) in favour of Turanti Lai Sao in respect: 
of survey plot No. 137, On I2th June 1929, 
Matai executed another mortgage (sudhbbarna) in 
favour of one Sudam Sao in respect of plots 
NOS. 137, 376 and 615. On 6th February 1931, 
Matai executed another usufructuary mortgage 
bond in favour of tbe plaintifis respondents in 
the name of plaintiff 2 in respect of plots 
Nos. 137, 375 and 515. The mortgagor put 
tbe plaintiffs into possession over the lands 
on 22Qd February 1934, Matai executed a 
sale deed in favour of the appellant Shaikh 
Goswar Ali (defendant ist party) in respect of 
survey plots nos. 137 and 875. Lastly, on 5tb 
March 1934, Matai executed another sale deed 
in favour of the plaintiffs-respondents in respect 

of the three plots 137, 875 and 515. 

[3] In November 1937, defendant ist party 
dispossessed tbe plaintiffs from tbe disputed 
lands (survey plots 137 and 375) on the strength 
of bis purchase of February 1934. Tbe plaintiffs 
approached the criminal Ck>urt for a proceeding 
under s. 144, Criminal P. G. Tbe result of that 
proceeding, however, went against them. They, 
therefore, bad to file Title suit No. 203/88 claim, 
ing title to and recovery of possession of the 
disputed lands on the strength of their title by 
purchase in March 1994. Tbe plaintiffs had also 
claimed recovery of mesne profits from tbe date 
of dispossession. 

[4] The defendant 1st party resisted that suit 
in ejectment, on two grounds, namely, that they 
bad acquired title by purchase in February l93j, 
a purchase prior to that of tbe plaintiffs, and 
alternatively on tbe ground of his having subro- 
gated to tbe position of Sudam Sao a prior 
osufroctuary mortgagee in respect of tbe disput- 
ed lands the mortgage being of June 1929. In 
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to deal with the contentions of the respective 
narties it has to be borne in mind that the real 
^estion at issue between the parties in that suit 
centred round priority or otherwise 0^ % ^Af- 
flicting claims of the respective parties. Set m 
this background it can be easily connived whe- 
tLr or not the priority claim b^ 
ulifructuary mortgage in favour of the plainhffs 
ITthe year 1931 should or should not have been 
a ground of attack against the ae of disposal- 
«ion of the defendants. The question of priority 
rigL of possession claimed by the defendant 
; was declared to be unsubstantial by the 

Court below on the ground that Sudam Sao'e 
mortgage had never been given effect to, nor the 
“le w in the ultimate Court of appeal it was 
held in favour of the defendant ist party that 
he had acquired a title by purchase by the sale 
deed of 22Dd February 1934, and was, therefore, 
entitled to obtain and continue in possession of 
the disputed properties (survey plots Nos. 137 and 
376 ). The plaintiffs, therefore, lost their suit 
instituted for the purpose of establishing that the 
defendant 1st party was a trespasser as against 
them and failed to recover possession and mesne 
profits from the defendant 1st party. Hence, the 
present suit by the plaintiff’s out of which the 
second appeal arises. 

[ 5 ] The plaintiffs' present suit is also a suit in 
ejectment of the defendants os trespassers with 
recovery of mesne profits against them, the allege 
ed cause of action being the same act of dispose 
session in November 1937, by defendant let party 
and termination of the possessory proceedings in 
the criminal Courts in their (that is, defendants’) 
favour. But the plaintiffs based their present 
title to recover possession and mesne profits on 
the usufructuary mortgage of 6th February 
1931, and the possession that they had obtained 
and continued to be in, on the strength of the 
mortgage, till the date of dispossession. 

[6] The defendant 2nd party is Matai Tanti, 
the original owner of the properties in suit. The 
defendant ist party- appellant urges that the 
present suit, or at least, the material issue on the 
determination of which the plaintiffs can obtain 
a decree in their favour is barred (l) by the 
principle of constructive res judicata being a 
matter which might and ought to have l^en 
made ground of attack in the former suit, just 
referred to, and which shall, therefore, be deem- 
ed to have been a matter directly and substantial- 
ly in issue in such suit (S. 11, Explanation 4, 
Civil P. C): and ( 2 ) by the principles of order 2 
Rule 2 (1) and ( 2 ). I propose to quote, for the 
purpose of ready reference, the relevant por- 
tions of the provisions just referred to: — 

8. 11 ; “No Court shall try any suit or issue in which 
- the matter directly and substantially in issue has been 
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directly and substantially in issue in a former suit 
between the same parties, or between parties under 
whom they or any of them claim, litigating under the 
same title, in a Court competent to try such subsequent 
suit or the suit in which such issue has been subse- 
quently raised, and has been heard and finally decided 
by such Court.” 

Explanation IV : “Any matter which might and ought 
to have been made ground of defence or attack in such 
former suit shall be deemed to have been a matter 
directly and substantially in issue in such salt.” 

Order 2, B. 2 (1) I “Every suit shall include the whole 
of the claim which the plaintiff is entitled to make 
in respeot of the cause of action; but the plaintiff 
may relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect^ of, or 
intentionally relinquishes, any portion of his claim, ha 
shall not afterwards sue in respeot of the portion so, 
omitted or relinquished.” 

[ 7 ] In short, the question is whether the 
plaintiffs in their previous suit should have made 
it an alternative ground of attack that in case 
the defendant’s earlier purchase was found to hQ 
real, he should be held entitled, by virtue of his 
prior usufructuary mortgage of the year 1931, 
to recover possession in the same manner, as in 
bis said suit the defendant 1 st party had raised 
an alternative ground of defence that in case 
his purchase did not prevail, he would be entitled 
to retain possession of the land as subrogee-the 
position acquired by him on his redemption of 
the mortgage of 1929. It has also to be consider- 
ed whether this alternative ground of attack is 
a matter which not only might have been but 
ought to have been, in the circumstances of that 
case, raised. Farther question that arises for 
consideration is whether the plaintiffs should be 
taken to have been litigating in the previous suit 
under the same title as in the subsequent suit. 

[8] In adjudging the applicability of O. 2, B. 2 
it has to be seen whether the above ground of 
attack is included within “the whole of the 
claim" contemplated in the rule, and whether 
the claim is one which the plaintiffs were entitl- 
ed to make in respect of ''the cause of action" 
for the previous suit. 

[9] Before proceeding further, one thing, how- 
ever, is clear beyond all possibility of doubt that 
"the cause of action” that led the plaintiffs to 
bring the previous suit is identically the same 
which is the cause of action for the present suit. 
It is the identical act of dispossession by the 
defendant lat party, and the upholding of the 
defendants' possession in the proceeding under 
S. 144, Criminal P. C., that was taken recourse 
to rectify the said act of dispossession. It has 
been faintly argued that the failure of the 
previous suit is the cause of action for the subse- 
quent suit. I cannot accede ^ this contention. 
The cause of action arises when one party 
infringes the right of, or disowns the obligation 
due to, another party. If the defendant lat 


1948 


Patna B05 


Goshawarali V. AdhikiiAL Sahu (Ray J.) 


party infringed the plaintifi’s’ right or failed to 
discharge the obligation which he was under 
in relation to the plaintiffs' right to the pro- 
perty, it was by his act of dispossession and not 
by his successful defence in the previous suit. 
The plaintiff’s failure in the previous suit 
amounts to denial to them of a particular reme- 
dy by the Court which they thought they were 
entitled to under the circumstances of that case. 
The plaintiffs in the present suit claim recovery 
of possession impugning the defendant’s act of 
dispossession as an act of trespass, and claiming 
the same mesne profits as they did in the 
previous suit. Whether the cause of action is 
the same or different is a question of fact, and 
I do not find that the cause of action of the 
present suit has been based upon any facts 
different from or other than the facts that made 
up the cause of action in the former suit. I have 
no hesitation in pronouncing that the causes of 
action for both the suits are the same and identical. 

[10] It has not been contended, nor could it 
be contended with any hope of success, that the 
ground of attack in the present suit might not 
have been a ground of attack in the previous 
suit, but what is argued against the applicability 
of S. 11 Expl. IV and B. 2 of o. 2 is that such 
a ground of attack or such a claim is not one 
which the plaintiffs ought to have made or were 
entitled to make a claim of, or a ground of 
attack in the previous suit. The argument in 
substance is that the claim of right to possession 
based on purchase is antagonistic to or destruc- 
tive of the claim baaed on the prior mortgage 
and hence it ought not to have been made a 
ground of attack or claim. This argument is 
fallacious jn view of the provisions of S. lOl, 
Transfer of Property Act. Such a contention 
•could have been advanced under the section 
in its pre-amended form under which the very 
act of purchase by the bolder of the charge, or 
the encumbrance of the property without any- 
thiog more would extinguish the mortgage, but 
the section in its amended form makes it clear 
that one can at the same time be a mortgagee 
and or a transferee of the rights of the mort- 
gagor. In this view of the matter, there would 
have been no repugnancy, nor any confusion, 
for the plaintiffs to have said in the previous 
suit that they were in relation to their right to 
possession of the lands, owners of the absolute 
right to the property or mortgagees thereof, and 
that they were entitled to recover possession in 
any one or more of their such rights without any 
prejudice to their case. I, therefore, cannot see 
any force in the contention that such a claim 
as is deduoible from their position as mortgagees 
■ought not to have been mode, or that they were 
not entitled to make, in the previous suit. 

1949 P/89 6i 40 


[ 11 ] Next, it is contended that the plaintiffs 
in the present suit are not 
same title as they were doing in the previous 
suit inasmuch as then they sued as owners and 
now they sue as mortgagees. In this contention 
the word “title” occurring in S. 11 of the Code is 
sought to be interpreted in a very limited sense. 
A lot of authorities have been cited in support 
of, as well as in opposition, to this contention 
and I well proceed to deal with them presently, 
one after the other- 

[12] In 11 M. I. A. 50^ the facts were that 
on the death of the zamindar, the original pro- 
prietor of Sbivagunga, the question arose whe- 
ther he was undivided in estate with his brother 
and whether the zamindary was to pass as an 
undivided or divided estate. A document was 
produced in which the zamindar made a testa- 
mentary gift of the estate to the appellant's 
father. In the suits that were brought and came 
ultimately before the Privy Council in 1814 the 
exact issue whether the family was divided or 
undivided had not been so raised as to become 
necessarily a subject of judicial determination. 
The issue, however, of the validity of the alleg- 
ed testamentary paper hao been raised and the 
decision of the Sadar Court was against it. 
When the ease came before the Privy Council 
in 1844, they held that the question of validity 
of any devise could not be determined until 
there was a judicial determination upon the 
point whether the family was divided or undi- 
vided. The Privy Council remitted the case 
pointing out the necessity of such a decision. In 
accordance with the direction of the Privy Coun- 
oil, the respondent before their Lordships’ Court 
filed a suit for recovery of the zamindary rais- 
ing the question of forgei;^ or genuineness of the 
testamentary paper very'distinctly. The present 
appellant in his answer to it through his guar- 
dian did not set up the alleged testamentary 
paper, but he rested bis defence on the ground 
that as to this property, the brothers were un- 
divided. When the suits came before their Lord, 
ships of the Privy Council, they were of opinion 
that the zamindary in question was self-acquired 
property of the last male holder, and thus the 
question of division or no division was after all 
immaterial. They accordingly held that the 
estate was capable of being devised, and the law 
applicable to the undivided property not being 
applicable thereto, it descended to the heirs gene- 
rally. The determination of the question with 
regard to the validity of genuineness of the tes- 
tamentary paper became immaterial in view of 
the stand taken by the appellant in relation to 
that document namely, that it was a document 
amounting to a declaration of opinion of the lost 
proprietor that the zamindary was in reality aa 
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nndiviaed property. After having lost in that 
Zt the appeUant instituted the present suit 
founding his claim on this testamentary paper 

as a devise of the estate and ? 

teiug a valid will and testamen . The.t L^d- 

ships held that the 

barwd by the rule of res judtcata. Their Ijord 

tbat'“he appellant inlu.ltTx- 

that his defence in the suits of 

ed, or might ha^« might, first, have ineisted 

1856 m property, and that, therefore, 

uintfff fn those Buits^had no interest therein; and, 
the jghrhave pleaded, but if it shall turn 

nnf?obe a^divided property, then my title arises under 

JwV^nstrument. and I plead and rely np^ it ae 
this jjj devise in my favour. When a 

“ufntm cfaima an estate, and the defendant, being in 
»<-Aion resiste that claim, he is bound to resist it 
®-,i the otoonds that it is possible for him, accord- 
Z^ bis kn&e. then to bJing fcrtvard.” 

There Lordships, therefore, held that the thing 
(the validity or genuineness of the will and the 
claim based upon it) must be held to have been 
in issue in the previous suit, and that what was 
in issue must be taken to have been decided by 
the judgment against the plaintiff.api>ellant. 

[I 2 a] In 11 Beng. L. R. 158* s. 2 of Act 8 
(yiii) of 1869, (Civil P. C.), came up for inter- 
pretation by their Lordships of the Privy Council. 
The section read: 

"The civil Court shall not take cognizance of any 
suit brought on a cause of action which shall have been 
beard and determined by a Court of competent jurisdic- 
tion in a former suit between the same patties or be- 
tween parties under whom they claim.” 

The facts of the case, in short, were that the 
plaintiff filed a suit for recovery of possession 
by the defendant. She based her title to the land 
in suit on the ground that it was taufir land. 
She lost the suit. She brought a fresh suit claim- 
ing the same land as property belonging to her 
talook according to the true boundary line. The 
question arose whether both the suits were based 
upon the same cause of action, and their Lord- 
ships held that as it was the same act of dispos- 
session, and the result of certain proceedings cul- 
minating in a decision of the Judge in the Act 
IV case by affirming the possession of the defen- 
dants in the land, leaving the party who felt 
aggrieved to her remedy by a civil Court; the 
cause of action for both the suits was held to be 
the same and identical. The mere fact that the 
first suit was lost was not considered to give 
rise to a different cause of action. The learned 
counsel for the respondent before us has advanc- 
ed a similar contention to the effect that the 
dismissal of the previous suit of his was the 
cause of action for the subsequent suit. This 
contention must receive the same fate as a simi- 
lar contention received in the case before their 
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Lordships of the Privy Council. To an argument 
that the plaintiff having advanced a claim that 
the lands were acquired as taufir x that is, by 
gradual squatting or encroachment, any claim 
on the basis that they formed a part of their 
original talook ought not to have been advanced 
in that suit, their Lordships observed that it was 
open to the plaintiff in the former suit to shape 
her title in either of three ways, namely, that 
the whole of the land then claimed was taufir 
land, or a portion of the land fell within the 
talook, and the residue of it was taufir land, or 
she might have put her case in the alternative, 
and have said that she bad a good title to a 
portion as her original land, but that should the 
proof of that fail, that portion also was to bo 
considered as taufir land. With these observa- 
tions, their Lordships held that the case was 
within the principle and letter of the aection 
under consideration, and that the suit in. ques- 
tion was barred by res judicata. In doing so, 
their Lordships thought it desirable to remark 
that the principle of their Lordship’ decision in 
this case was almost identical with that laid 
down in the judgment of Lord Westbury in 
11 M. I. A. 60,' already referred to. 

[ 13 ] The case in 12 I. A. 116 ^ affords an ins- 
tance in which a claim not arising out of the 
same cause of action may not be made a ground 
of attack or defence in the previous suit. In that 
case an estate consisting of immovable proper- 
ties and personalty bad been devised uuder the 
will of the last holder. The defendants applied 
to have the estate (the immovable properties) 
registered in their name and succeeded. The 
plaintiff thereupon sued for cancelment of the 
registry and recovery of possession of the lands 
out of which the defendants had improperly 
turned them out. The defendants succeeded in 
establishing their title nnder the will, and, later, 
instituted another suit for recovery of the per- 
sonal properties. Their Lordships relied upon ar 
decision in 11 M. l. A. 651* and held that the cor- 
rect test is, whether the claim in a new suit is 
in fact founded on a cause of action distinct from 
that which was the foundation of the former suit. 
Addressing themselves to the facta of that parti- 
cular case, their Lordships held that was a 
distinct cause of action altogether, and did not 
arise at all out of the other. It is not like the 
case of one conversion of several things. There 
the act of conversion of the several things is pe 
cause of action, and you cannot bring an action 
for the conversion of one of the things, and a 
separate action for the conversion of another. 
The conversion of the whole is one claim aua one 
cause of action. As there was no attack by e 
defendants upon the plaintiff’s title to the p«- 
sonal properties at the time of the previous sui , 
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it was not necessary for him to include bis claim 
with regard to the personal properties in that 
suit. According to their Lordships' view, it is 
not necessary that every suit shall include every 
cause of action or every claim which the party 
has, but every suit shall include the whole of 
the claim arising out of the cause of action — 
meaning the cause of action for which the suit 
is brought. 

[14] The point that clearly stands out, from 
a consideration of these decisions, is that where 
the cause of action is one and identical, the 
whole of the claim arising out of that must have 
been included or must be taken to have been in- 
cluded in the former suit however inconsistent 
the several standpoints of the claim may be. 

[16] In 34 I. A. 7S ^ it was held that a suit by 
a reversioner for enforcement of his right of 
pre-emption in respect of a property sold by the 
widow ought not to have included bis claim, as a 
ground of attack, to have the sale set aside as 
being not binding against him after the widow’s 
death as the two claims are incongruous to each 
other, and the last claim is cne which ought not 
to have been made a ground of attack within 
the meaning of S. 13, Civil P. C., 188 * 2 . 

[16] The case in 41 i. A. 142 ^ was a case be- 
fore the Board of the Judicial Committee from 
Ceylon. Section 34, Ceylon Civil P. C., is identi- 
cally the same as O. 2, R. 2 , Civil P. C. In con- 
struing the section it was observed by their 
Lordships : 

** It is directed to securiog the exhaustion of the re- 
lief in respect of a cause of action, and not to the ic- 
closion in one and the same action of different causes of 
action, even ibougb they arise from the same trans- 
action”. 

[17] In 20 cal. 79,^ a widow charged her 
widow’s estate with payment of a certain debt; 
and afterwards surrendered the same to tbe nest 
reversioner on condition that be should pay all 
her debts. During the lifetime of tbe widow the 
creditor sued tbe widow and tbe reversioner for 
recovery of tbe debt. Tbe cause of action for the 
suit was that tbe property in tbe bands of tbe 
reversioner was liable for tbe debts. Tbe suit 
was dismissed against tbe reversioner. In a sub. 
sequent suit, he sued the reversioner again on tbe 
ground that on taking the surrender of tbe estate . 
from tbe widow, be bad agreed to become res- 
ponsible for tbe debts. It was held that this 
latter claim might and ought to have been made 
ground of attack in tbe former suit within the 
Expln. 2 of S. 18. Civil P. C., 1882 and must 
accordingly be deemed to have been directly and 
substantially in issue in tbe former suit, and, 

therefore, their Lordships observed: 

*'Tbat it ‘ought to have been’ appears to their Lordebips 
to depend upon the particular facts of each case. 
'Where matters are so diesimilar that their union might 
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lead to confusion, the construction of tbe word ‘ought’ 
would become important; in this case the matters wore 
tbe same. It was only an alternative way of seeking to 
impose a liability upon Bun Bahadur, and it appears 
to their Lordships that tbe matter ‘ought’ to have been 
made a ground of attack in the former suit, and there- 
fore, that it should be ‘deemed to have been a matter 
directly and substantially in issue’ in tbe former suit 
and is res judicata.” 

[ 16 ] In 46 Mad. 135,^. the plaintiff claimed a 
certain share in a certain property on the ground 
that he was a cosharer of the deceased. He lost 
the suit and in a subsequent suit claimed a share 
in tbe property as bis heir. It was held that the 
subsequent suit was barred by res judicata. The 
apparent inconsistency between the two claims 
was not considered sufficient to make them in- 
congruous for tbe purpose of their inclusion in 
the same suit as alternative grounds of defence 
or attack. 

[19] In A. I, R. 1937 cal. 57,® the provisions 
of O. 2 ., R. 2 , Civil P. C. came up for considera. 
tion. In that case A gave two mortgages of two 
items of properties to B. Later, he entered into a 
contract for sale to B of tbe properties in consi. 
deration of tbe money, due under tbe mortgages 
plus some money paid in cash. It was stipulated 
that in tbe event of cancellation of tbe contract, 
mortgage dues will be recoverable. Tbe contem- 
plated event took place. B maintained a suit for 
recovery of the sum paid in cash at the time of 
the contract and secured a decree. Later, he 
sued for the mortgage money. It was held that 
the suit was barred under tbe provisions of B. 2 
of the Order, because the claim of tbe later suit 
arose out of the same cause of action and should 
have been included in tbe first suit. 

[20] In 2 P. li. T. 286,'® it was held that the 
claims, however inconsistent, ought to be advan- 
ced alternatively in tbe suit unless they are so in- 
congruous and dis-similar that tbe facta support- 
ing them are mutually destructive. This view 
was based upon the meaning attributable to tbe 
words “ought to have been’’, occurring in espla- 
nation ( 4 ) of s. 11 , Civil P. C. 

[ 21 ] Tbe learned counsel for the respondents 
has relied upon certain decisions to be noticed 
presently in support of bis contention that the 
plaintiff’s claims, as owner and bis claim as 
mortgagee of tbe disputed property, could not 
be included in tbe former suit as they constituted 
different titles, under which tbe plaintiff litigat- 
ed in each of tbe suits. This argument overlooks 
the fact that in both the suits be claimed that 
he bad “the right to possess’’. How be comes to 
possess it may have to be supported on several 
and different grounds. At best, it can be said 
that he was litigating different titles, one 
mortgagee’s title, and tbe other purchaser’s title, 
but this is quite distinct from “litigating under 
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the same title”. In each of the two suits he was 
litigating in his individual capacity, for his own 
self and in his own interest. It is only when ^e 
plaintiff or the defendant, as the case maybe, 
sues or is sued in several suits as different legal 
persona, the personality having (has?) reference 
to his capacity to sue or be sued and not to the 
particular right or rights on which his claims for 
or resistance to the relief involved in the suit 
arising from a cause of action. The distinction 
can be illustrated by the position that one occu- 
pies as a trustee or as a guardian as distinguish, 
ed from the one he occupies for his own self. 

[ 22 ] The difficulty arises out of some learned 
Judges having expressed themselves too widely 
employing the terms “different titles” to^^mean 

“differentsourcesof right, title and interest”. The 

simple answer to such method of reasoning is if 
the Legislature meant the word ‘title’ to mean a 
particular ground of attack or defence as distinct 
from another, there would be no meaning in 
enacting explanation (4) to S. 11. The section 
with the explanation contemplates a party litiga. 
ting under the same title but having several 
grounds of attack or defence advanced in support 
of various claims converging to one relief or 
reliefs. 

[23] In such circumstances the circumspect 
enjoined by Lord Dunedin in the well-known 
passage, quoted below, may be kept in view. 

The passage is : . w u 

“It is well. I think, in considering the cases, which 
are numerous to keep steadily in mind, that the ques- 
tion to be answered is always the questioo, arising 
upon the very words ol the statute. It is often useful 
in striving to test the fact of a case to express the test 
in various phrases. But such phrases are merely aids 
to solving the original question, and must not be 

allowed to dislodge the original words A test 

embordered in certain phrase is put forward and only 
put forward by a Judge In considering the facts of the 
rase before him. The phrase is seized on and treated 
as if it afforded a conclusive test for all circumstances 
with the result that a certain conclusion is plausibly 
represented as resting on authority, which would have 
little chance of being accepted if tried by the words 
of the statute itself.” 

Bearing these observations in mind, I shall now 
proceed to examine the cases cited to lend ap- 
parently support to the respondent’s contention 
at the Bar. The cases cit^ are S2 I. C. 813;'^ 
A. I. R. 1918 pat. 275 ;'* A. I. B. 1930 Oal. 688 
A. I. R. 1980 Mad. 589;'* 85 Bom. 607 26 Mad. 

760 ;'® A. I. B. 1934 Pat. 624 8 BOm. 174 ;'® 34 

1. A. 72® and 41 1. A. 142.® None of these cases 
are of any assistance to the respondents in con. 
eideration of the special features of this case. 

[24] In 34 I. A. 72® wbioh has already been 
noticed by me in one of the previous paragraphs, 
the subsequent suit for setting aside a sale by a 
reversioner on the death of the widow was based 
upon a cause of action entirely different from 


GosHAWARALI V. ADHIKIiAli SahU (Bay J .) 


his previous suit for enforcement of his right of 
pre-emption of the property sold by the widow 
and both the claims were incongruous. It has, 
therefore, no application to the present case. 

[26] The case in 41 I. A. 142® had, for its consi- 
deration a provision of the Ceylon’s Civil Proce- 
dure Code identical with that of O. 2, R. 3, Civil 
P. C . and it was there held that the provisions 
did not require inclusion in one and the same 
action of different causes of action. 

[ 26 ] In 52 I. c. 818,'^ plaintiff’s claim, for 
ejectment of the defendant based upon a con- 
tractual relationship of landlord and tenant was 
held to constitute a different cause of action from 
his claim in the subsequent suit, based upon his 
title as one of the heirs of the last male owner, 
even though his title as heir had accrued at the 
time of the first suit. Sadasiv Iyer J. concurred 
in the leading judgment of Spencer J. with the 
observation “I am constrained with reluotence 
to hold that the present suit is not barred by 
res judicata by the decision in the former suit. 
The decision of this case was influenc^. in a 
large measure, by the meaning, attributed by the 
learned Judges to the expression cause of action 
and by the view that they took of the facta m 
support of two claims being mutually destructive. 
Sadasiv Iyer J. at p. 817. said that it was to to 
kept in view whether it was practicable to 
advance the grounds of attack in the first suit 
by alleging the facts put forward in the second 
suit without the evidence adducible in support 
of them being mutually destructive. There is no 
controversy, however, that in the present case 
the cause of action in both the suits is one and 
identical and, further, that the evidence, in sup- 
port of the alternative grounds of attack, was at 

all, mutually destructive. « 

(27) A. I. B. 1918 Pat. 275'* has no application 

to the present case, as explanation (4) of S. 11. 
Civil P. C. was not invoked and, besides, a suit 
for recovery of bandnote dues and a suit for 
damages of malicious prosecution were wnsider- 
ed to be based upon different causes of action, 
and, further an issue, whether the bandnote is 
genuine, was different in tenor from ‘be isroe 
whether the said bandnote was forged by the 
plaintiff or bad been known to him have been 
forged within the knowledge of the defendant. 
Beliance is sought to to placed upon an expre^ 
sion of opinion by Mullick J. that the plaintiff 
was not litigating under the same title in the fire* 
and subsequent suits, but this expression m^t 
be understood with reference to the particnlM 
facts of that case and should not to considered 
as laying down a general proposition as to w a 

‘title’ means. ,, , , - 

[28] In A. I. R. 1930 Mad. 639'* the M 

attack of the subsequent suit bad been pleaded 



Patna 309 


Padamraj Jain v. Emperor (Agarwala Ag. C. J,) 


1948 

as a ground of defence in the previous suit, but 
it was left open by the Court. The question of 
constructive res judicata did not arise for con- 
sideration. 

[29] In 85 Bom. 607,^^ it was laid down whe- 
ther ground of attack or defence in a subsequent 
suit ought to have been pleaded in the previous 
suit must depend on the facts of each case. It 
was> further, hold that the test is whether the 
matters in the two suits are so dis-similar that 
their union might lead to confusion. On the facts 
of that particular case, the learned Judges have 
held that the matters in the two suits were 
incongruous and might have led to confusion. 

[30] The decision in 26 Mad. 760,^® proceeded 
upon the ground that S. 13 (Expl. il), Civil P. C. 
1882, did not require that all different causes of 
action should be included in one suit and that 
the requirement that the grounds of attack or 
defence in the subsequent suits ought to have 
been the grounds of attack or defence in the 
previous suit will exclude inclusion of dissimilar 
and incongruous facts whose union might either 
lead to confusion or prove mutually destructive. 

[81] In A. I. R. 1930 cal. 688,^® the subsequent 
suit to eject the defendant on the ground of 
termination of the tenancy following notice to 
quit was held not res judicata on account of 
plaintiff’s failure to obtain a decree of ejectment 
of the defendant on the ground (i) that the 
causes of action of two suits were different, and 
(ii) that the facts in support of tbe claims in the 
two suits* were incongruous and their combine, 
tion impracticable. 

[82] In A. 1. R. 1924 Pat. 624.^^ the plaintiff, 
on account of certain statutory provisions, was 
considered occupying as two different status or 
legal characters in legal sense, in tbe context of 
the facts of that case, in tbe two suits under 
consideration. 

[33] In 8 Bom. 174^®, on tbe particular facts of 
that case the majority of tbe Full Bench held 
that tbe causes of action of two suits were diffe- 
rent while Melvill, J. dissenting held that there 
was unity of cause of action in tbe two suits 
and bence tbe second suit was res judicata. 

[34] On a review of tbe authorities, noticed 
above, it is quite plain that, however much tbe 
decisions might differ to all appearances, there is 
, unanimity in the underlying principle to wit on 
tbe identical cause of action all different grounds 
of attack or defence and the whole claim, arising 
therefrom, should be pleaded or claimed, as the 
case may be, provided tbe facte, to be pleaded 
and proved in evidence of all the claims and all 
the different grounds of attack or defence, are 
not mutually destructive of each other. Ae I 
have shown above, tbe facts of tbe present case 
do not exhibit any such feature and the first suit 


was based upon tbe same cause of action as 
second. Tbe later suit, therefore, is barred by 
res judicata under the provisions of s. 11 (£xpl. 
iv), Civil P. C. and is also barred by the provi- 
sions of O. 2 , R. 2 , Civil P. C. In the result, the 
appeal is allowed, and tbe plaintiff’s suit is dis- 
missed with costs throughout. 

Meredith J — I agree. 

R.G.D. Appeal allowed. 
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Padamraj Jain — Petitioner v. Emperor. 

Criminal Revn. Petn No. 605 of 1947, Decided oa 
25-9-1947, from order of Second Addl. Sessions Judge, 
Patna, D/- 20-5-1947. 

(a) Essential Supplies (Temporary Powers) Ordi- 
nance (18 [XVIII] of 1946), S. 5— Words “by what- 
ever authority” include Provincial Government. 

The words “by whatever authority” are certainly 
wide enough to include tbe Provincial Government and 
must be so construed unless repugnant to the context 
in which they appear. [Para 2] 

(b) Essential Supplies (Temporary Powers) Act 
(1946), S. 17 (2) and (3) — Bihar Paper Dealers 
Licensing Order, 1945 continues in operation des- 
pite lapsing of Defence of India Rules. 

S. 17 (3) continues tbe operation of Ordinances tbe 
continuance of which bad been efiected by S. 5 of 
tbe Ordinance of T946, unless such Ordinances bad 
been rescinded. It does not speak of an Ordinance that 
is deemed to have been rescinded, but only of an Ordi- 
nance that has in fact and in law been rescinded. The 
Bibar Paper Dealers Licensing Order of 1945 woe 
never rescinded, although it lapsed. It was deemed to 
be an order under S. 3 of Ordinance XVllI of 1946 and 
its operation was preserved at first by S. 5 of that 
Ordinance and then by S. 17 (2) of Act XXIV of 1946. 

[Para 3] 

S. N. Sahay and Ramnandan Sinha—toc Peti- 
tioner. 

Tlie Governinent Advocate— tot the Crown. 

Agarwala Ag. C. J. — Tbe petitioner baa 
been convicted under Rule 81 ( 4 ) of the Defence 
of India Rules read with s. 5 of the Essential 
Supplies (Temporary Powers) Ordinance, 1946. 
The petitioner was licensed under the Bihar 
Paper Dealers Licensing Order, 1945, to sell 
papers retail at Pakaur. Tbe offence he bos been 
convicted of committing is selling paper retail 
at Patna on ictb January 1947. Tbe Bibar 
Paper Dealers Licensing Order of 1945 was 
publiefaed in tbe Bihar Gazette on 30ih May 

1945, and republished with an amendment on 
19tb July 1946. The order was issued by tbe 
Provincial Government in exercise of its powers 
under Rule 81 (2) of the Defence of India Rules. 
Those rules having lapsed on 80 tb September 

1946, the Licensing Order also lapsed on that 
date. 

[ 2 ] Tbe question for consideration, however, 
is whether subsequent legislation has bad the 
effect of continuing in operation tbe provisions 
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of the Licensing Order despite the lapsing of 
the Defence of India Rules prior to the date on 
which the petitioner is alleged to have commit- 
ted the offence of which he has been convicted. 
On 1st October 1946, that is to say, on the day 
following that on which the Defence of India 
Rules had elapsed, the Provincial Government 
issued the Bihar Essential Articles (Temporary 
Powers) Ordinance, 1946. Section 3 of this 
Ordinance empowered the Provincial Govern- 
ment to regulate or prohibit the production, 
supply, distribution and transport of essential 
articles and trade or commerce therein. The 
phrase "essential articles" is defined in S. 2 (a) 
as meaning any of the articles specified in the 
Schedule attached to the Ordinance and any 
other articles which might be declared by the 
Provincial Government by notified order to be 
an essential article for the purpose of the Ordi- 
nance. "Notified order" was defined as meaning 
an order notified in the official Gazette. Section 6 
declared that every Order made by the Provin- 
cial Government or the Central Government or 
any other competent authority under any of 
the provisions of the Defence of India Rules in 
respect of any of the matters specified in S. 3 
which, having been notified in the official 
Gazette, was in force immediately before the 
commencement of the Ordinance was to continue 
in force as if made by the Provincial Govern- 
ment under the provisions of the Ordinance in 
80 far as this could validly have been done by 

the Provincial Government under the Ordinance. 

It also declared that any such Order should 
remain valid until superseded under the provi- 
sions of the ordinance, and that all licenses and 
permits issued under such Order should continue 
in force. The Schedule to the Ordinance, how- 
ever, did not specify paper as an essential article. 
Nor was any notified Order issued with respect 
to paper within the meaning of S. 3 (a). The 
Schedule, however, did include all articles the 
prices of which had been fixed under the Hoard- 
ing and Profiteering Prevention Ordinance of 
1943. This latter Ordinance does empower the 
fixing the prices of stationery, which includes at 
least certain kinds of paper. But in fact no 
Order was issued under this Ordinance fixing the 
price of such paper. The Bihar Essential Articles 
(Temporary Powers) Ordinance of 1946, there- 
fore, did not provide for the continuance of the 
operation of the Bihar Pai»r Dealers Licensing 
Order, 1946. The prosecution, however, rely on 
an Ordinance issued by the Central Government 
namely, the Essential Supplies (Temporary 
Powers) Ordinance, 1946 (xvill of 1946). This 
Ordinance defines ‘essential commodity* as in- 
cluding paper, and s. 8 (l) empowers the Central 
Government, so far as it appears to be necessary 


or expedient for maintaining or increasing sup- 
plies of any essential commodity, to provide by 
a notified Order for regulating or prohibiting the 
production, supply, distribution thereof and trade 
and commerce therein. Sub-section (2) provides, 
that without prejudice to the generality of the 
powers thus conferred by sub-section (1), aa 
Order mode thereunder may provide for regulat- 
ing licenses or permits for the use or consump- 
tion of any essential commodity which, as I 
have already stated, includes paper. Section 6 
provided as follows, leaving out unessential 

words: 


“Until other proviaionB are made under this Ordinance, 
any order, whether notified or not, made by whatever 
authority under rule 80 (b), or sub^rule (2), or Bub- 
rule (3) of role 81 of the Defence of India Rules m 
respect of any matter specified in 8. S, which 
force immediately before the commencement olthia 
Ordinance, shall, notwithstanding the expiration of the 
said Rules, continue in force so far as consistent witn 
this Ordinance and shall be deemed J®. 

made under S.3, and all licenses or permits issued under 

any such Order and in force imm^iately 

commencement shall likewise continue in forw and bo 

deemed to be issued in pursuance of this Order. 

This Ordinance, which was published in the 
Gazette of India (Extraordinary) dated 26 th 
September 1946, and which came into for^ 
on let October 1946, was itself repealed by 
S 17 (l) of the Essential Supplies (Temporary 
Powers) Act, 1946, (Act xxiv of 1946). Sub-see- 
tion (2) of S. 17, however, provides that any 
Order made or deemed to be made under the said 
Ordinance and in force immediately before the 
commencement of this Act shall continue in 
force and be deemed to be an order made under 
this Act and all licenses or permits issued under 
any such order and in force imnoediately before 
such commencement shall likewise continue in 
force and be deemed to be made, granted or 
issued in pursuance of this Act. For the removal 
of doubts 9ub-8. (8) declares that for the purposes 
of the said Ordinance, that is to say, Ordinance 
18 of 1946 and this Act, and order of the nature 
referred to in S. 6 of the Ordinance made before 
the commencement of said Ordinance and not 
previously rescinded shall be deemed to^ be 
always to have been an order in force immedi- 
ately before such commencement, notwithstand- 
ing that such order or parts of it may not have 
been in operation either at all or in particular 
areas. The effect of s. 17 ( 2 ) of this Act is to 
continue in force any order, the operation of 
which bad been continued by Ordinance 18 of 
1946 . The provisions of that Ordinance, therewOi 
which faU to be considered are Ss. 3 and 6. 
tion 6 continues in force any order ma e ^ 
whatever authority under sub-r. (2) of Btu 
in respect of any matter specified in 8. 3 
declares that such order shall be deemed to 
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an order made under S. 8. The question is whe- 
ther the Bihar Paper Dealers Lioensmg Order, 
1946, is to be deemed to be an order made under 
8. It is contended on behalf of the petitioner 
that the only orders Intended to be kept in force 
by S. 6 are orders made by the Central Govern- 
ment, or its officers, or subordinate authorities, 
and that as the Provincial Government is not an 
officer of the Central Government, or one of its 
subordinate authorities, orders made by it in the 
exercise of the powers conferred on it by B. 81 
(a) of the Defence of India Buies are not orders 
deemed to be made under s. 3, even though the 
subject-matter of the Provincial order be one of 
those mentioned in S. 3. Tbe words “by what- 
ever authority", according to this construction, 
do not include the Provincial Government. In 
my opinion, this construction cannot be supported. 
The words “by whatever authority" are certainly 
wide enough to include the Provincial Govern- 
ment and must be so construed unless repugnant 
to the context in which they appear. The words 
following them, namely, “under R. 80 (b), or 
sub-r. (a), or eub-r. (3) of R 81 of tbe Defence 
of India Buies" do not support the contention of 
the petitioner. That rule and those sub-rules confer 
upon the Central Government and the Provin- 
oial Government power to make rules, and upon 
no other authority. The words “by whatever 
authority" clearly, therefore, contemplated both 
the authorities referred to in R. 80 (b), or sub- 
c. ( 2 ), or Bub-r. (8) of R. 81 of the Defence of 
India Boles. The learned advocate for the peti- 
tioner referred to sub-s. (8) of R. 8 of Ordinance 
18 of 1946 which, he contends, indicates that it 
was intended to confine S. 5 to matters with 
which the Central Government was authorised 
to deal under 8. 3 (l). Sab s. (8) provides that 
any order made under sub-s. (I) may confer 
powers and impose duties upon the Central 
Oovernment or officers and authorities of tbe 
Central Government, notwithstanding that it 
relates to a matter in respect of which the Pro- 
vincial Legislature also has power to make laws. 
This sub-section does not confer upon officers 
and authorities of the Central Government tbe 
powers which have been conferred upon the Cen- 
tral Government alone by snb-s. (l), but merely 
provides that certain officers and authorities 
may be authorised to exercise powers and that 
■certain duties may be imposed upon them not- 
withstanding that tbe aubjeot-matter of the order 
under sub-s. (l) relates to a matter not exclusi- 
vely within tbe legislative competence of tbe 
<>entral Government. This enb-section cannot be 
construed as in any way explaining what is 
meant by the Central Government on which 
alone the powers conferred by aub-s. (1) of 6« 8 
are conferred. 


[3] The next contention is that the Bihar 
Licensing Order of 1945 should be deemed to 
have been rescinded on SO-9-1916, when it, in fact, 
lapsed. This contention is advanced in order to 
meet the explanation given in eub-s. (3) of the Act 
of 1946 as to the intended scope of that Act. As 
I have already set out above it continues the 
operation of Ordinances the continuance of which 
had been effected by S. 5 of the Ordinance of 
1946, unless such Ordinances had been rescinded. 
It is, of course, not contended that the Licensingj 
Ordinance of 1945 was in fact rescinded, but it is 
contended that having lapsed and the Provin- 
cial Government having failed to provide for its 
continuance, it should be deemed to have been 
rescinded. Section 5, however, does not speak of 
an Ordinance that is deemed to have been res- 
cindedi but only of an Ordinance that has in 
fact and in law been rescinded. The Licensing 
Order of 1945 w-as never rescinded, although it 
lapsed. It was deemed to be an Order under 
S. 3 of Ordinance 18 of 1946 and its operation 
was preserved at first by S. 5 of that Ordinance 
and then by S. 17 {2) of Act 24 of 1946. 

[4] The result, therefore, is that tbe questions 
of law raised on this application fail and the 
rule must be discharged. 

Ayyar J.— I agree. 

D.S. Rule discharged. 
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Firm Ishwar Sahu aud Puran Sahu and 
another — Appella7its v. Mohammad Abdul 
Ghafoor — Respondent. 

A. F. A. D. No. 197 of 1946, Decided on 10-10-I947 
from deciBion of Sub*Judge, Ranchi, D/- 12-11-1945. 

Contract Act (1872), S. 56 — Frustration — 
Doctrine o! — Sale of goods by A to R— Delivery to 
be made by A to B within stipulated time out of 
consignment lying at railway station — A refusing 
to take delivery of consignment and thereiore 
failing to deliver goods to B — Principle of frustra- 
tion does not apply — B is entitled to damages for 
breach of contract — Contract Act (1672). S. 73. 

A contracted to sell 400 maunds of mahua to B at 
the rate of Rs. 4*2-0 per maund. A took an advance of 
Rs. 100 and contracted to deliver the goods within 15 
days from the date of the contract out of two consign- 
ments then iying at a railway station. A refused to 
take delivery of tbe consignment and consequently the 
stipulated quantity of mahua was not delivered to B 
within the stipulated time. B thereupon brought a suit 
for recovery of damages for breach of the contract : 

Held, that the principle of frustration was not ap- 
plicable to the case and B was entitled to recover 
damages from A. The taking of delivery was not a 
condition precedent to make delivery to B and as the 
goods were not delivered to B on account of A’s fault in 
DOt taking the delivery of the consignment he could 
not be relieved of his obligation by frustration of con- 
tract : 10 A. I. B. 1923 P G 64, FoU. [Para 4] 

Annotation : ('46*Man.) Contract Act, S. 58, N. 2. 
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Castfs referred ; — 

1. (-20) 58 1. C. 200 : 7 A. I. R. 1920 Pat. 493, Suraj- 
mal Marwari v. B. N. Ry. Co. 

2. ('23) 47 Bom. 344 : 10 A. I. R. 1923 P. C. 54 *. 50 
I. A. 9 : 72 1. C. 485 (P. C.), Haraandiai Fukhand 

V. Pragdas Biidhsen. ^ _ 

3. (1863) 3 B. & S. 826 : 32 L. J. Q. B. 164 : 8 L. T. 
356 ; 11 W. R. 726, Taylor v. Cladwell. 

Lalnaratn Sinha and Lakshmi Narain Sinha — 
lor Appellants. 

L. K. Chowdhuri—ior Respondent. 

Judgment. — Tbia appeal is preferred by the 
defendants in a suit for recovery of damages for 
breach of a contract caused by the defendants’ 
failure to supply certain quantity of mabua to 
the plainti0. It is admitted that on 2.1.1943 
the defendants contracted to sell 400 maunds of 
mabua to him at the rate of Bs. 4-2.0 per mannd. 
The goods were at that time lying at the Ranchi 
B. N. Railway station. The defendants took an 
advance of Rs. 100 and contracted to sell the 
400 maunds out of the two consignments then 
lying at the station. The date of delivery was 
stipulated to be within 15 days of the date of 
contract 

[2) The trial Court dismissed the suit holding 
that it was an agreement to sell specific goods, 
and the goods without any fault on the part of 
the seller could not become available for delivery 
within the time fixed. In this view be sxonerat- 
ed the defendants from their liability for breach 
of contract, if any. As Mr. Lalnarain Sinha has 
adopted the reasoning of the trial Court as part 
of his argument, I should quote a passage from 
the said judgment : 

“His evidence will clearly show that the sale was 
made in respect to the 8peci6c goods that >vas lying on 
the station. The contract was to be enforced after the 
fulfilment of the contingency of taking delivery of the 
goods from the railway station. That contingency had 
not arrived before the institution of the snit. Therefore, 
there is no evidence that the defendants wrongfully 
neglected oc refused to deliver the goods to the plain- 
tiff. Section 4 (4). Sale of Goods Act, runs as follows: 

'An agreement to sell becomes a sale when the time 
elapses or the conditions are fulfilled subject^ to which 
the property in the goods is to be transferred. 

But if the event does not happen the promise can- 
not be enforced. In this case D. W. 2 has stated m 
bis evidence that the mabua which was lying at the 
Railway Station was contracted for sale. D. w. 2 has 
further explained that they believed and hoped that 
tUe goods would be delivered witbiu 10 to 15 deye irom 
the Railway Station and on this expectation the 16 
days* time was iDserted in the receipt* Tbo delivery of 
the goods of the consignments was not taken from the 
Railway Station on the day the suit was filed, and 
hence the contract cannot be enforced.’’ 

As will appear from the passage above, his view 
was that time was not the essence of the con- 
tract, and its performance was dependent upon 
the happening of certain events which in his 
opinion did not happen without any default on 
the part of the defendants. 


[3] The learned lower appellate Court revers- 
ed the trial Court’s findings. He said : 

“It is admitted that the plaintiff had to purobase only 
400 maunds (which were contained in only 200 bags) 
of mabua out of the 800 maunds which had arrived at 
the Railway station. D. W. 2 has admitted that out of 
the 400 bags lonly 50 bags (containing 100 maunds of 
mabua only) had been changed daring the transit. The 
defendants were therefore perfectly at liberty to take 
the remaining 350 bags of mabua, if they so 
There is farther nothing on the record to show that 
the bags had been changed in both the consignments. 
It may be further noted that it has been held re- 
peatedly that a consignee cannot refuse to take delivery 
of goods on any plea whatsoever and that all that he 
can do is that he can have the articles weighed and 
inspected in presence of people at the time of 
and he can afterwards sue for any damages which be 
might have sustained. This view is clear from a deci- 
sion of the Patna High Court reported in 68 I. O. 2 UU. 
It is thus clear that the article was not delivered to the 
plaintiff on account of the fault of the defendants them- 
selves, and therefore, they cannot take up the plea that 
this was a contingent contract and that because the 
contingency never happened they are not liable to pay 
any damages”. 

He. therefore, held that the defendants were 
guilty of negligence in not taking delivery of the 
specific goods in respect of which they had en- 
tered into a contract. In taking this view, ha 
found that time was the essence of the contract. 

t4] The learned counsel for the respondent 
has invited my attention to the decision in 47 
Bom. 344* in which the case mainly relied upon 
by the learned counsel, namely, the case in 
(1868) 3 B. & S. 826 * has been dealt with. This 
case lays down a principle which is binding on 
me. The facts as well as the decision will appear 
sufficiently clear from the headnote of the case- 


which is quoted hereinbelbw ; 

“ By a written contract, dated 26-11-1917, the res- 
pondent firm sold to the appellant firm 864 bales ot 
dhoties, as specified, to be manufactured by named 
Mills, with whom the sellers bad contracted for a lar- 
ger nnrober of bales. The contract provided that the 
goods, are to be taken delivery of as soon as the same 
may be received from the Mills; delivery to be osusetl 
to be given in full by 31st December 1918. The sell^ 
delivered only part of the goods, owing to the imlis 
failing to manufacture or deliver to them the balance. 

Held, that the buyers were entitled to 
damages from the sellers; the words 90°^^ a^’® J® 
delivery did not limit the goods to 
those supplied by the Mills in 1918, nor did «»ey maje 

delivery by the MiUs a condition prec^en^ a^ the 

sellers ivere not relieved of tbelr 7 

tion of the contract, or by any implied wndition. 

Judgment of the High Court reversed. 

The present case on facta seems to be much 
stronger than the case before their Lordships o 
the Privy Council. I should, therefore, 
the contention of the learned counsel for 
appellants that the principle of frustration o 
contract applies to the present case. 

[63 The next point that was ar^d 
the learned lower appellate Court has no 
to any definite finding as to what was in© pr 
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o{ mahua on I7tb January 194S| when the con- 
tract was to be fulfilled but was broken. The 
passage in the judgment of the lower appellate 
Court relevant on the point is : 

"It is admitted that on 9tb February 1943 the defen- 
dants themseWee sold mahua to the plaintiff at Bs. 5*8- 0 
per maund. It is further admitted by D- W. 2 in his 
oroes-examination that the price of mahua in February 
had increased to 2 to 3 annas per maund. In bis 
examination-in*oblet he bad said that fn January 1943, 
mahua Tvas selling at the rate of Hs. 4 to Bs. 5 per 
maund. It is further admitted by the parties that the 
mahua which had been contracted to be sold was of 
good quality. I may therefore take it that the mahua 
which was to be purchased by tbe plaintiff was at least 
valued at Bs. 5*2-0 per maund on 17th January 1943 
when the contract was to be fol&lled. There is no doubt 
therefore that tbe plaintiff has suffered damages to the 
extent of about Bs. 400, at the rate of Bs. 1 per maund. 
The plaintiff is further entitled to get back (he amount 
of advance paid by him. The plaintiff, in my opinion, 
is thus entitled to get a decree for Bs. 500 only from 
the defendants”. 

The attack upon the judgment was that it was 
not clear from the evidence of D. \v. 2 which 
appears to be the basis of tbe Courts finding 
what the price of mahua of the same specifica- 
tion as that of mahua contracted for was. The 
appellate Court writes, referring to the evidence 
of D. W. 2 in bis examination-in-ebief, that in 
January 1943, mahua was selling at the rate of 
BS. 4 to Bs. 5 per maund. It is further admitted by 
the parties that tbe mahua which had been con- 
tracted to be sold was of good quality. I may, 
therefore, take it that tbe mahua which was to 
be purchased by tbe plaintiff was at least valued 
at R8. S-2-0 per maund on l7th January 1943 
when tbe contract was to be fulfilled. Tbe 
submission is that D. w. 2*8 statement that mahua 
was selling at Bs. 4 to Bs. 5 per maund does not 
necessarily fix the price at bs. 6 per maund, and 
tbe price according to tbe witness varying between 
R8. 4 to Rs. 5, the defendants will be given tbe 
benefit by taking the minimum as tbe price for 
extracting tbe difference for tbe purpose of 
ascertainment of damages. This contention, how- 
ever. which bad at first attracted my attention 
and approbation appears to be far from sound.^ 
when tbe statement previous to the statement 
referred to in tbe judgment is kept in view. The 
previous statement was that in the month of 
January 1948, the price of mahua varied accord- 
ing to quality. The variation as between bad 
and good quality was as much as Bs. 4 to Bs. 5. 
In tbe following sentence the witness stated what 
tbe price in tbe month of February was namely, 
Rs. 5/6 and what was tbe increase upon the rate 
prevailing in January. It being admitted bet- 
ween the parties that the mahua contracted for 
was of good quality, the Court of appeal below 
was right in taking Rs. 5 as tbe price of mahua 
of good quality. This contention of Mr. Sinba 
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that nothing was proved so as to form a basis of 
determination of the damages must fail. Bat 
tbe Court of appeal below instead of taking 
BS. 5 takes Rs. 5/2 per maund to be the value. 
In this respect I should consider him wrong. Tbe 
learned counsel for the respondent says that 
this figure has been arrived at by deducting the 
increase in the rate of price in February upon 
tbe price prevailing in January. I should, how- 
ever, consider that if we rely upon tbe statement 
of D. W. 2 as an admission, we must rely upon 
it as a whole. "When a definite figure is quoted 
for the prevailing price in January for mahua of 
good quality, it would be far from correct to 
enhance it by a derivative method of calculation. 
I should, therefore, modify the damages granted 
proportionately, that is to say, the damages will 
be calculated' by taking tbe prevailing price to 
be Rs. 5 per maund instead of Rs. 5/2 ns taken 
by the Court of appeal below. 

[g] Tbe appeal, therefore, is allowed in part. 
The appellants, however, in tbe circumstances of 
this case, will pay the costs of the respondent 
throughout. 

K. S. Appeal partly allowed. 


A. I. R. (35) 1948 Patna 313 [C. N. 112.] 
Manohar Lall and Mdkharji JJ. 
Kamalishya Harayan Singh Bahadur and 
others — Appellants v. T. II. Burnett and 
others — Bespondents. 

A. F. O. D. Nos. 127 and 134 of 1942, decided on 
26-3-1947, from decision of Addl. Sub-Judge, Hazari- 
bagb, D/-1S 6*1942. 

(a) Civil P. C. (1908), O. 2, R.2 — Certificate pro- 
ceeding is not suit within O. 2. R. 2. 

CertiScate proceeding is not a suit within the mean- 
ing of 0. 2, R. 2. Omission of a claim for coss in 
respect of a certain period in certifleate proceedings 
doe-s not disentitle tbe plaintiff from instituting a suit 
for recovery of tbe same. [Para 11] 

Annotation: (’44-Com.) Civil P. C. O. 2, R. 2. N. 36. 

(b) Bengal Cess Act (IX of 1880, as amended in 
1935), Ss. 5 and 6 — Lease of mine by Court of 
Wards on behalf of minor ward— Realization of cess 
for certain period — Assessment on proprietor — 
Held on facts that realization by collector though 
irregular was not illegal — Proprietor held was 
entitled to recover cess from lessee. 

A Court of Wards granted a lease of coal mines on 
terms that tbe lessee would pay tbe cess assessed on 
the proprietor on tbe royalties received. On tbe pro- 
- prietor attaining majority tbe estate w.as released in 
August 1937. Before tbe estate was released n certidcate 
case had been instituted against the lessee for reali- 
zation of royaltyfor the period of 1-6-1934 to 28-2-1937. 
The certificate dues bad been realized*. The proprietor 
instituted a suit on 9-8-1940, for the amount of cess 
for 1938-39, which had been assessed on the proprietor 
and realized from bim. 

Held that the realization directly from the owners 
of cess proportionate in amount to the royalties received 
by him and from tbe occupier proportionate to tbe 
balance of tbe net profits left in bis hands after tho 
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payment of the royalties, though slightly irregular was 
not illegal and the plaiotiS was entitled to recover the 
cess for the year 1938*39. Amendment of the Cess Act 
in 1936 did not adect the position: 33 A. I. B. 1946 
Pat 143 and 34 Cal, 257, Rel. on. [Para 10] 

(c) Limitation Act (1908), S. 6— Lease of coal mine 
by Court of Wards on behalf of minor proprietor — 
Suit by proprietor within 3 years of attaining majo-* 
rityfor cess for certain period during minority — Suit 
held not barred — Plaintiff held could maintain 
suit. 

A lease of coal mines was granted by Court of Wards 
on behalf of the minor proprietor. Lessee was to pay 
cess assessed on the proprietor on the royalties received. 
In August 1937, the estate was released to the pro- 
prietor attaining majority. On 9*8*1940, the pro- 
prietor instituted a suit for recovery of cess for years 
1935-36 which had been assessed on the plaintiS and 
realized from him by the Collector. It was contended on 
behalf of the defendant lessee that it was the Court of 
Wards alone who were entitled to bring a suit for 
recovery of the cess and as they did not do so, the suit 
by the plaintilf was barred by limitation. 

Held, that the lease in favour of the defendant must 
be taken to be a lease in favour of the plaintiS and 
was not given solely to the manager, Court of Wards 
and was substantially to the same eSect as if given to 
the plaintiS himself. The suit therefore brought within 
3 years of attaining majority was not barred by limita- 
tion: 28 Mad. 205 ; 11 A. I. R. 1924 Bom. 468 ; 14 
A. I. R. 1927 Bom. 61 and 33 A. I. R. 1946 Pat 143, 
liel. oil. [Paras 15 and 16] 

Annotation: (’42 Com.) Lim. Act, S. 6, N. 36. 

Cases referred : 

1. (’45) 24 Pat. 551 : 33 A. I. R. 1946 Pat. 143 : 227 
I. C, 504. Kamakshya Narain Singh v. Arjun Lai. 

2. ('07) 34 Cal. 257, Manindra Chandra Nandi v. 
Secretary of State. 

3. ('05) 28 Mad. 205, Ramanuja Ayyangar v. Sadagopa 
Aiyangar. 

4. (’24) 11 A. I. R. 1924 Bom. 468 : 80 L C. 474, 
Vishnu Narayan Deo v. Kesbav Qajanan. 

5. (’26) 50 Bom. 831 : 14 A. 1. R. 1927 Bom. 61 : 100 
I. C. 95, Pandbarinatb Manikshet v. Ajamkha. 

6. (’35) 16 P. L. T. 649 : 23 A. I. R. 1936 Pat. 194 : 
168 1. C. 25, Ram Das v. Ram Babu. 

L. K. Jha and S. P, Singh (in No. 127) and S. C. 
Mazumdar (in No. 1S4) — for Appellants. 

S. C. Muzwndar and S. P. Srivastava (in No. 127) 
and L. K. Jha and S. P. Singh (in No. 134 ) — 

for Respondents. 

Manohap Lall J. — These two appeals arise 
out of Suit NO. 81 of 1940 instituted by the 
plaintifi', Baja Kamakshya Narayan Singb 
Bahadur, for recovery of royalties and cesses 
together with interests from the defendants in 
respect of certain coal lands for a number of 
years. The learned Subordinate Judge has 
decreed the suit of the plaintiff in part with 
the result that the plaintiff has filed Appeal 
NO. 127 and two of the defendants have filed Ap- 
peal NO. 184. These two appeals will be disposed 
of together. 

[2] The facta which have been amply proved 
are these: On 9-6-1919, the Court of Wards, who 
were then in charge of the Bamgarh Baj during the 
minority of the father of the plaintiff and of the 
plaintiff, granted a lease of 200 bigbas of coal 


T. H. Burnett (Manokar Lall JJ A. 1. Ri 

lands in village Earmatanr to Mr« Barnett defen- 
dant 1, on the stipulation inter alia that the 
lessee will pay royalty and cess on the amount 
received if assessed on the proprietor on the 
royalties received. Mr. Burnett was in possession 
till 9-5-1922 when he transferred bis interest to 
Kaluram Agarwala, defendant 2. Kaluram Agar- 
wala after remaining in possession till 1929 
transferred 100 bighas of coal lands on 17-12-1929 
to Sreeram Coal Company. Sreeram Coal Com- 
pany belongs to defendants 2 to 11 , and the 
transfer of 100 bighas is spoken of in the proceed- 
ings as if it were a deed of release by Ealnram 
Agarwala in favour of the company in which be 
was a partner. The lease-hold lands were then 
treated as two separate entities from 1929 onwards 
after the date of this transfer, and the company 
and Kaluram Agarwala were liable to pay, and 
paid, separately the dues of the proprietor. On 
26 11-1932, Kaluram Agarwala surrendered the 
remaining 100 bighas to the Court of Wards and 
paid up all the royalties which were due from 
him up to that date. The Court of Wards released 
the management of the estate to the plaintiff on 
his attaining majority on 10-8-1937, but ap- 
parently before that a certificate case bad been 
filed against defendants 2 to 11, namely Sreeram 
Company for realisation of royalty from 1-6-1934 
to 28 2-1937 and the certificate dues were realised. 
The plaintiff says that he served notice to 
quit on the defendant company and to all the 
defendants in October 1988 and March 1940, but 
the defendants have not given up possession 
with the result that the plaintifi filed the suit 
giving rise to these appeals on 9-8-1940 in which 
he prayed that owing to the non-payment of the 
royalties from 1-3-1937 to 31-7-1940, the lease of 
9-6-19i9 stands cancelled and he is entitled to 
recover possession of 100 bigbas from defen- 
dants 2 to 11. The plaintiff has also claimed the 
amount due for arrears of royalty from these 
defendants. The plaintiff baa further claimed 
from all the defendants cesses which should 
have been realised by the Court of Wards from 
the defendants which were paid on his behalf to 
the Government on the assessment made from 
the income of royalty. Interest bad also been 
claimed on these two amounts. Originally, the 
plaintiff had ilaid a claim for income-tax and 
interest thereon, but that claim was abandoned, 
at the time of the hearing of the suit. The case 
of defendant l, the original lessse was that the 
plaintiff was not entitled to claim any cess or 
interest thereon under the terms of the lease and 
that in any event he was not liable to pay any 
cess after the date of the transfer by him to 
defendant 2 . 

[33 The plea of Kaluram Agarwala, defen- 
dant 2 , was eJso to the same effect and fu rthe r 
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that all the dues to the estate foe the period 
prior to the assignment by defendant 1 in his 
lavour were paid in full to the Court of Wards 
and defendant 2 could not be made liable for the 
dues for that period. His further plea was that 
when he surrendered 100 bighas to the Court of 
W^ards, it was done on full payment of the dues to 
the estate, and the plaintitf is bound by the acts 
of the Court of Wards who did not make any 
further claim on him. It was also pleaded that 
the claim for cess not having been made in the 
certificate case against defendants 2 to 11, the 
claim in the suit to that extent is barred by the 
provisions of O. 2 , B. 2 . Civil P. 0. 

[4] The plea of the Company was practically 
the same as that of defendant 2, and their 
further plea was that when the plaintiff in. 
timated to the Company that the lease stood 
cancelled and asked for possession, the Company 
actually gave up possession of the land to the 
plaintiff and requested him to come and take 
possession. It is pleaded that thereafter the com- 
pany is no longer in possession and is not liable 
for any claim for royalty and cess. 

[ 5 ] The defendants' case also was that defen- 
dant 0 has or never bad any interest in the 
leased property and bis name was expunged as a 
result of an order of the learned Subordinate 
Judge. 

[6] The learned Subordinate Judge has not 
accepted the defendants' case that the Company 
gave up possession in 193T and has come to the 
conclusion that the plaintiff is entitled to recover 
cess with interest from defendant 1 for a small 
item and also a small amount from the Com- 
pany, defendants 2 to 8 and 10 to 11 . He has 
also held that the plaintiff is entitled to royalty 
together with interest from the company. He 
baa disallowed the amount of cesses claimed by 
the plaintiff after the amendment of the Cess 
Act in 1936 not on the ground that the plaintiff 
has not paid this sum, but on the ground that 
the assessment of cess on the plaintiff under the 
Cess Act was illegal and, therefore, the payment 
of cess by him was voluntary. The learned 
Judge has also held that the plaintiff cannot 
recover cess for the period 1st June 1934, to 28th 
February 1937, on the ground that the provisions 
of O. 2, R. 3, Civil P. C.. stand in his way. The 
plaintiff, therefore, has preferred an appeal with 
regard to that portion of bis claim which has 
been disallowed, and only two of the defendants 
have preferred another appeal against that por. 
tion of the claim which baa been decreed against 
Kaluram Agarwala and as against the Company. 

[7] Claim for royalty — Mr. S. 0. Mazumdar 
on behalf of the defendants gave up possession 
and draws attention to the letter, ex. B (17) 
dated 96th April 1937, in which the Com- 


pany writes to the Manager of the Ramgarb 
Estate that the possession of 100 bighas of coal 
lands in village Karmatanr has already been 
given up by them in favour of the estate and as 
such they have no more concern with the same. 
This letter was evidently in answer to the letter, 
Ex. B (s) dated 20th March 1937, and its remin- 
der, EX. B (7). dated 20th April 1937, from the 
Manager of the Court of Wards to defendant 2 
to show cause within a fortnight why ICO bighas 
of lease land held by Sroeram Company should 
not be cancelled. 

[83 The oral evidence in support of the defen- 
dants’ case that he gave up possession is the 
evidence of Kaluram Agarwala himself and of one 
James Allen. The learned Subordinate Judge 
has not believed the evidence of these two per- 
sons, and we agree with him. Kaluram says in 
his evidence that after the receipt of the reminder 
they gave up possession and removed the mate- 
rials of the huts which had been put up for the 
use of the coolies. He says that eight or ton days 
after be sent a reply, ex. B (17), the mines clerk 
and the tahsildar of the Raj came and took 
possession of the land by beat of drums, but the 
witness added that he heard this from Ganesh 
Narayan, a shop-keeper and from his own men. 
Apart from Mr. Allen neither Ganesh Narayan 
nor any of the men of Kaluram has been exa- 
mined. In cross-examination he states that 
excepting the papers filed he has no papers to 
show that be gave up possession over the coal 
land and further "After receipt of the reminder 
slip I gave up possession and informed the Raj 
accordingly a day or two later. Nobody was 
present on behalf of the Raj when I gave up 
possession. I did not write a letter to the Raj 
on the day I gave up possession." This evidence 
is also discredited by the notice, Ex. C, given by 
the General Manager of the Ramgarb Estate on 
19th October 1938, asking the defendant to vacate 
the coal lands and to pay up arrears of royalty 
with interest up to 30th November 1938. If 
defendant 2 or the Company had already given 
up possession, they moat have protested to the 
statement in the notice. Ex. c, and sent a reply 
stating that they had already given up possession 
in March and April 1037. This circumstance 
supports the case of the plaintiff that the defen- 
dant’s story that they gave up possession cannot 
be believed. 

[ 9 l The evidence of the other witness, James 
Allen, is equally untrustworthy. He was original- 
ly a servant of the Ramgarb Wards Estate and 
was sued by the plaintiff for recovery of some 
unauthorised collections. He says he was un- 
employed on the date of the suit. His evidence 
cannot carry any conviction. He is coming to 
depose against his former employer and wants 
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the Court to believe that be bimseH took posses- 
sion on behalf of the estate by beat of drums. 
He admits at p. 15 of his cross-examination that 
Kaluram Agarwala was. not present at the time 
of the alleged resumption of x>08ses9ion and that 
be does not remember the name of any of the 
oihce clerks. He also says that he met Kaluram 
several times after the alleged dakhaldehani but 
he bad no talk with him about bis taking possession 
over the property. For these reasons the finding of 
the learned Subordinate Judge must be accepted 
and it must be held tbat the suit has been rightly 
decreed for the claim of royalty and the interest 
thereon against defendants 2 to 8 and 10 to 11 . 

[lO] Claim for cess — The learned Subordinate 
Judge was in error in holding tbat the assess- 
ment of cess on the plaintiff was illegal and, 
therefore, the plaintiff could not recover the cess 
in respect of the year 1988-39. This question was 
examined by a Division Bench of this Court in 
24 pat. 551^ where it was pointed out tbat the 
amendment of the Cess Act in 1986 did not make 
any difference whatsoever to the application of 
ithe principles enunciated in 84 oal. 257^ and that 
if the Collector bad realised direct from the 
lowner cesses proportionate in amount to the 
royalties received by him and from the occupier 
proportionate to the balance of net profits left in 
ibis band after payment of the royalties, the 
realisation was slightly irregular but not illegal. 
The plaintiff, therefore, is entitled to recover 
cesses for the period 1938-89 from the defendant 
company, and I would order accordingly. 

til] \Vitb regard to the claim for cess for the 
period 1st June 1934 to 28th February 1937, the 
learned Subordinate Judge was also in error in 
applying the principle of O. 2, R. 2, Civil P. C. 
That rule enacts tbat where the plaintiff omits 
to sue or intentionally relinquishes any portion 
of bis claim be shall not afterwards sue in 
respect of the portion so omitted or relin- 
quished. In the present case, the plaintiff 
never omitted to sue the defendant for the 
cesses, all tbat was done was tbat the Court 
of Wards filed a certificate case in which they 
omitted to make a claim for the amount of 
cess. But certificate proceedings cannot be held 
to be a suit within the meaning of o. 2, R. 3, 
Civil P. 0. I would, therefore, roverae the deci- 
sion of the learned Subordinate Judge and hold 
that the plaintiff is entitled to recover ceases foe 
the year 1985-86 also. It may be added tbat the 
plaintiff has not claimed any cess for the years 
1928-29, 1933 84, 1934-35, 1986.87 and 1937-88. 

[ 19 ] Mr. li. K. Jha rightly conceded that be 
is not entitled to any interest on cesses as there 
was no contract to pay any interest. 

Il83 No serious argument could be advanced 
that defendants 1 and 2 are not separately liable 


to pay cess for these amounts which have been 
found due by the learned Subordinate Judge*. 
Mr. Mazumdar on behalf of the defendants raised 
an interesting argument tbat it was the Court of 
Wards alone who are entitled to bring a suit for 
recovery of cess, and as they did not do so, th& 
suit of the plaintiff was barred by limitation. 
He relied upon two cases in support of hi9 
argument. In 28 Mad. 205^ a minor sued by hia 
next friend in August 1903* to recover the amount 
due on ajpromissory note executed in September 
1897, in favour of his mother. It was held that 
the suit was barred by limitation as the 
infant son was not the holder or payee or 
a person entitled to sue upon the note. It will 
be observed tbat this was a case under the 
Negotiable Instruments Act, and the only i>ereoi» 
entitled to sue was the payee or the holder. 

[14] In A. 1. R. 1934 Bom. 468* it was held 
that a minor is not entitled to institute a suit on 
a promissory note taken by the guardian. This 
again was a suit on a promissory note governed 
by the Negotiable Instruments Act 

flo] These two cases were considered by tbs 
Bombay High Court in the year 1926 in 50 Bom. 
881.* In this case an instalment bond was exe- 
cuted on 26tb June 1916. in favour of two minors 
represented by their guardian mother by ons 
Anakha Sardarkba. On 6th November 1924. one 
of the minors having come of age instituted a 
suit to recover the amount due on the bond 
himself and for bis minor brother. The suit was 
instituted within three years of his attaining 
majority. It was contended on behalf of the 
defendant that the suit was barred by limitationi 
and tbat the guardian should have insti- 
tuted the suit within the period of limitation- 
But It was held tbat the suit was within time as 
the bond on its true construction was a docu- 
ment not given solely to the guardian but was 
given to the minors acting by their guardian and 
bad substantially the same effect aa if given to 
the minors alone. I would reepectfully adopt the 
reasoning of the learned Chief Justice in this 
case and hold that in the present case the leasel 
in favour of the defendants must be taken to be| 
a lease in favour of the plaintiff and was not] 
given solely to the manager of the Court ofi 
Wards and is substantially to the same effect aa 
if given to the plaintiff himself. If the argu-j 
ment of the defendant is accepted it will lead ta 
the somewhat remarkable result tbat after tba 
estate had been released no suit can be brongbtj 
upon the royalties due from the defendants. i 
Mr. Jba also relied on 16 B. I». T. 649.* 

[ 16 ] Mr. Mazumdar also argued that as the 
Court of Wards did not take any proceeding 
against the defendants with regard to t^ c laim 
for cesses, the plaintiff on coming of age is barred* 
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from recovering those sums. But this argument 
jwas expressly negatived by the Division Bench 
jdeoision in 34 Pat. *651^ already referred 
|to. The result is that in my opinion First 
Appeal! No. 127 of 1943 must be allowed to the 
extent indicated above, and the decree of the 
learned Subordinate Judge will be varied by 
Allowing the plaintiff’s claim for cesses for the 
periods 1986-86 and 1938-39. But in the circum- 
stances each party will bear bis own costs in 
this Court. First Appeal No. 134 of 1942 must be 
dismissed with costs. 

Hokharji J. — I agree. 

G. D. Order accordingly. 

A. I. R. (36) 1948 Patna 317 [C, N. 113.] 
Bennett and Beevok JJ. 

Delo Singh — Appellant v. Jagdip Singh 
cind others — Bespondents. 

A. F. A. D. No. 1452 of 1944, Decided on 17*4-1947, 
from decision of Sab-Jodge, Monghyr, D/* 8<>9‘1944. 

(a) Specific Relief Act (1877), S. 42, proviso — 
Share of judgment-debtors in one of joint family 
properties sold in execution Purchaser can sue 
•for mere partition without claming possession. 

Where, in execution of a decree against some members 
-of a joint Hindu family, a share of the judgment- 
debtors in one of the joint family properties is sold, a 
snit by the auction-purchaser for mere partition, with- 
-out a prayer for possession, is maintainable against the 
other members of the family : 3 Cal. 198 (P. C.) and 
10 Cal. 626 (P. C ), Rel. on. [Para 5] 

(b) Hindu law — Partition — Partial partition— 
Suit for, by auction-purchaser oi share of judgment- 
•debtors in one of properties of joint Hindu family 
■18 maintainable— Judgment-debtors are not neces- 

sary parties to such suit — Property subject to 
usufructuary mortgage— Suit is not barred— Mort- 
gagee need not be made party. 

Where in execution of a decree against some members 
of a joint Hindn family, their share in one of the 
family properties is sold, the purchaser at the auction 
sale may sue for partition in respect of the one pro* 
it* which he has purchased a share subject to the 
possibility that the defendants may claim that other 
properties should also be brought into the partition. 
The jodgment'debtors are not necessary parties to the 
suit : Case law relied on. [Paras 7. 8] 

The existence of a usufructuary mortgage on the 
property Is not a bar to the partition suit, nor need the 
mortgagee be made a party to the suit. [Para 9] 

Cases referred : 

. 1 . (’77) 4 I. A. 247 ; 3 Cal. 198 : 3 Sar. 730 : 3 Suther 
468 (P. 0.), Deendyal Lall v. Jugdeep Narain Singh. 

2. (’84) 11 I. A. 26 : 10 Cal. 626 : 4 Sar. 510 (P. C.), 
Hard! Naaaln Saba y. Eoder Petkasb Misser. 

3. (JS?) 16 Pat. 491 : 24 A. I. R. 1987 Pat. 514 : 170 
I« 0* 9S9» Nftod Eis1)or6 Aobsimbit Eumiir^ 

A. (’20) 24 C. W. N. 749 : 7 A. I. R. 1920 Cal. 991 : 
56 I. O. 665, Bewati Raman Basak y. Earieb Chan- 
dra Basak. 

S. (’85) 62 Cal. 656, Tarinl Cbaran y. Debendra Lai. 

-6. (’16) 23 C. L. J. 231 : 8 A. I. B. 1916 Cal. 891 : 83 
I. C. 17, Sris Chandra y. Mahima Chandra. 

7. (’06) 28 All, 39, Ram Mohan Lai y. Mul Cband. 

8. (’06) 28 All. 50, Bam Charan y. Ajudhia Prasad. 

-d. (’71) 0 Beng. L. B. 134, Srlmati Padmamani Dasi 

V. Srlmati Jagadamba Dasl. 
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10. (’85) 11 Cal. 896, Koer Hasmat Rai v. Sunder Das. 

11. (’44) 1944 P. W. N. 113 : 31 A. I. R. 1944 Pat. 
341 : 218 1. C. 65, Harnandan Das v. Muhammad 
Kalim. 

Zi. K. Jha, N. K. Pd. (II), S. if. Nandkeoli/ar and 
A. N. Chatter ji — for Appellant. 

B. N. Bai and Shyanmandan Pd. Singh — 

for Respondents. 

BeOTOF J. — This is an appeal by the defen- 
dant in a suit for partition. The plaintiffs 
brought a suit against Phalli Siogb, bis sons 
and grandsons on the basis of a bandnote and 
obtained a decree, and on 3-1-42 in execution of 
that decree they brought to sale and purchased 
an eight anna share in one property as repre- 
senting the share of Phalli, his sons and grand- 
sons. The decree in the suit was dated 23-4-40 
and the eight' annas share, had been attached 
before judgment on 22-4-39. The defendant- 
appellant was of the same family as Phalli 
Singh, and the plaintiffs sued for partition of 
the eight anna share purchased by them as 
against the defendant-appellant. 

[2] The defendant-appellant contested the suit 
on various grounds, the main allegation of fact 
on his behalf being the allegation that there bad 
been a prior partition in the family of himself 
and Phalli Singh whereby the 16 annas of the 
property in suit had been allotted to him. On 
this question of fact, however, the decision of 
the lower Courts was against the appellant and 
that decision coold not be challenged in second 
appeal. 

[3] Five contentions have been raised on 
behalf of the appellant: first, that the suit was 
not maintainable as the plaintiffs bad made no 
prayer for possession ; secondly, that the suit 
was not maintainable as the plaintiffs bad not 
included in their partition suit the entire pro- 
perties which belonged to the joint family of 
the appellant and Phalli his sons and grandsons; 
thirdly, it was contended that Phalli, his sons 
and grandsons were necessary parties to the suit; 
fourthly, it was contended that the plaintiffs in 
execution of their decree could only purchase the 
right, title and interest of Phalli with or without 
the interest of bis sons and grandsons, and that 
they could not themselves in their execution 
proceedings determine the share at eight annas, 
and that the share must be determined in a suit 
brought against the family of Phalli and the 
appellant; and fifthly, it was contended that as 
the property is in possession of eudharnadars the 
plaintiffs* snit is not maintainable. 

[4] It will be convenient to deal first with 
the fourth of these contentions. From the time 
in 4 I. A. 247^ it has been settled that in the 
Mitaksbara as administered in this province the 
right, title, and interest or share of a member 
of a Mitaksbara joint family may be sold in 
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execution of a decree against him evon though 
he may not dispose of bis share in the joint 
estate by ■voluntary conveyance without the 
concurrence of his coparceners. It was also 
stated in that case that the right of the purchaser 
at the execution sale must be limited to that of 
compelling the partition which his debtor might 
have compelled had he been so minded before 
the alienation of his share took place. It is thus 
obvious that the decree- holder cannot by specify- 
ing a share in his execution proceedings as being 
that to which bis judgment-debtor is entitled to 
give himself or any other auction-purchaser a 
right to obtain by partition any greater share 
from that which his judgment-debtor could have 
obtained by partition as stated by the Judicial 
Committee of the Privy Council. In the present 
case, however, it could not be urged after the 
finding of the lower Courts that there had been 
no previous partition that the share in the joint 
family property or in the village, in which the 
plaintiffs made their purchase, was at any 
material time either greater or less than eight 
annas. It was suggested that the plaintiffs might 
have purchased merely the right, title and in- 
terest of Phalli excluding that of bis sons and 
grandsons, and such a share would certainly be 
less than eight annas. But the interest of the 
eons and grandsons can be sold in execution of 
a decree against the father unless the debt is an 
immoral one. This is a defence which can be 
raised by the sons and grandsons, and it appears 
that Phalli’s sons and grandsons were parties to 
the suit against Phalli as well as the execution 
proceedings. I, therefore, hold that by their 
auction. purchase the plaintiffs acquired exactly 
the same rights as they would have done had 
they in their execution proceedings put up for 
sale and purchased "the share or right, title and 
interest of Phalli, his sons and grandsone" in 
the village without at that time specifying 
exactly what that share was. 

[6] I now turn to the first of the appellant’s 
contentions. This is based on the proviso to 
S. 42 , Specific Belief Act which runs as follows : 

‘‘Provided that no Court ehall make any such declara- 
tion where the plaintiQ, being able to seek further 
relief than a mere declaration of title, omits to do so.” 

Now in the above cited case in 4 I. a. 247^ and 
the later decision of the Judicial Committee in 
11 I. A. 26* even though the purchaser of the 
right, title and interest of one member of the 
joint family had obtained possession, the Judi- 
cial Committee held that the joint family was 
entitled to recover possession of the entire pro- 
perty purchased subject to the rights of the pur- 
chaser to work out his rights by meaus of a 
partition. It seems to me quite impossible in 
the face of these decisions to suggest that the 


purchaser at such an auction sale can in a 
subsequent suit sue for possession otherwise than 
by means of partition. The plaintiffs have claim- 
ed partition and in the circumstances I do not 
think they could claim any further relief. It 
may well be that the lower appellate Court was 
right in requiring the plaintiffs to 'pay ad 
valorem court-fee instead of the fixed court-fee 
for partition on the ground that they were out 
of possession, but that does not affect the 
question with which we are now concerned. 

[6] It was certainly held by James J., in 
16 pat. 491^ that the Court should be astute to 
see that the plaintiffs should not avoid the lia- 
bility to pay court-fee under^S. 7 (iv) (c) or (7) 
(v), Court-fees Act, merely by omitting to assert 
a prayer for possession in what was essentially 
a title suit in the guise of a partition suit. The 
lower appellate Court has really applied tbie 
principle in requiring the plaintiffs to pay ad 
valorem court-fees. We were referred to the 
case in 24 O. W. N. 749,* a case in which the 
Court refused to allow a plaint in a partition 
suit to be amended by adding a prayer for 
possession, but that was clearly a case in 
which the plaintiff could have sued for joint 
possession. 

[7] I now come to the second point. It ie 
argued on behalf of the appellant that, as the 
plaintiffs* right to partition would at moat be 
the right which was possessed by hia judgment- 
debtor to obtain partition, the plaintiffs in their 
suit must include all the joint family properties^ 
because bad Phalli himself sued for partition be 
would certainly have had to do so. The appellant- 
has referred to para. 368 of Mayne’s Hindu 
Law, Edn. 10, page 600 where it is stated that r 

“the alienee’s enit for partition most be one for tba 
partition of the entire property and not for partition of 
any specifiio interest for be acquires no interest tbereia 
and the coparcener who alienated had himself no socE 
interest. He cannot sue for partition and allotment to 
him of his share of the property so alienated, nor is be 
entitled to any mesne profits in respect of his share 
between the date of his purchase and the date of hia 
suit for partition.” 

The corresponding remarks in Edn. 9, pars. 694 
at page 716 were, however, not followed by 
Nasim Ali J. in 62 oaL 656.® The learned Judge 
in that case held that the purchaser of a small 
portion of the joint family property is entitled 
tmder the law to get a partition only of the 
land purchased by him, and that in such cases 
a snit for a partial partition will lie, for to give 
effect to the contrary view would be to affirm 
the principle that a plaintiff can institute a 
for partition in respect of property in ^^*J**, 
has no interest at all. He also pointed out that 
although the ordinary rule is that a suit for 
partition must embrace all properties owned by 
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the parties theretOt there is also the complement- 
ary rule that the suit for partition cannot in- 
elude pix>perties in which each of the parties 
does not claim an interest. The latter proposi- 
tion was set ont in an earlier case of the 
Calcutta High Court: 23 C. li. J. 281,* decided by 
Sir Asutosh Mukherji later Chief Justice of 
Calcutta, and Boe J., who subsequently became 
one of the original Judges of this Court. Apply- 
ing that principle they held that where two 
properties A and B were jointly owned by x and 
Y and by mutual agreement x held possession of 
A while Y of B but no final and definite partition 
was effected between the parties, and Y, though in 
possession of B, transferred to z bis one-half share 
in A, Z was entitled to claim partition as against 
X. There are two earlier decisions of the Allaha. 
bad High Court in 28 ALL. 39^ and 26 ALL« 50* 
which have a bearing on this question. In the 
first of those cases it was held that it was com- 
petent to the purchaser of a share in two joint 
family properties to bring a suit for partition of 
one of those properties without including the 
other in his suit. This goes much further than 
the claim of the plaintiffs in the present instance. 
In the second of those Allahabad decisions, 
where two brothers formed a joint Hindu family 
and one of them sold bis interest in a portion 
of the joint family property, it was held that it 
was competent to the other brother to sue for 
partition of his share in the property so dealt 
with without asking also for partition of the 
remainder of the joint family properties. The 
facts of that case are really complementary to 
those now before us. The first of those Allaha- 
bad decisions relied on the earlier decision of 
Phear J. of the Calcutta High Court in 6 Beng. 
L. R. 134.* It seems to me that he has laid down 
the true principle to be applied in bis judgment 
in that case in the following words : 

"1 think that the plaintiS may confine his applica- 
tion to the Court to that particular part of the property 
which he is desirous of having divided ; but then it 
follows from the view which 1 have already eudeavout- 
ed to express so that in a suit so brought, it will always 
be open to the other parties to show that that part of the 
property ought not to be divided, or cctald not fairly be 
divided without taking into consideration the rest of 
the property and dividing it also.” 

The appellant relied on the decision in il cal. 
396^* for the proposition that in a suit for parti- 
tion the objection that the whole of the joint 
family property is not included in it is by no 
means a technical one. The facts of that case 
involved special questions, but even if the pro- 
poeition is treated as of general application, it 
seems to me to be quite consistent with the 
view that the present plaintiffs might bring their 
suit in respect of the one property in which 
they bad purchased a share though it would 


have been open to the defendant to object that 
partition should not be allowed unless other 
properties were also brought into partition. No 
such objection was taken in the written statement 
in the present suit. It was urged also on behalf 
of the appellant that the transferee of a share 
in only one of the joint family properties cannot 
as against the members of the joint family 
compel a partition of that property alone. 
Again I think that this proposition is quite 
consistent with the view that the plaintiffs may 
bring their suit in respect of the one property 
subject to the possibility that the defendant may 
claim that other properties also be brought iuto 
the partition. The result of the principle expres- 
sed by Phear J., and quoted above will also have 
the reasonable result that the choice whether 
the plaintiff shall be restricted to the particular 
property in which be has purchased a share, or 
whether a general partition should be demanded, 
will lie with the members of the joint family and 
not with the plaintiff who is a stranger purcha- 
ser. In my opinion, therfore, the present suit 
for partitiOQ is maiotainable though all the 
properties of the joint family have not been 
included. 

[8] Turning now to the third point, I think it 
is quite clear that so long as the suit is restricted 
to the property in which the share of Pbali, bis 
sons and grand-sons has passed to the plain- 
tiffs, those persons are not necessary parties to 
the suit. 

[9] As regards the fifth point, the partition 
cannot be effective in possession until the sudh- 
bharna is redeemed and the shares allotted on 
partition must clearly remain subject to the sudh. 
bharna. But as it is not proposed to evict the 
sudbbarnadar or to do anything in the present 
partition suit which would have the effect of 
requiring any substitution of property as security 
for his mortgage dues, I do not think that the 
existence of this sudbharna or usufructuary 
mortgage is either a bar to the partition suit or 
requires that the sudbbarnadar should be made 
a party to the suit. A reference was made on 
behalf of the appellant in this connection to the 
decision in 1944 p. W. N. 113,” a decision to 
which I was a party. That was a case in which 
the holder of an equity of redemption of a 
usufructuary mortgage, which mortgage covered 
an undivided share in zamindari property, bro- 
ugbt a partition suit against bis co-owners. It 
was found that although he claimed possession 
through his mortgagees, the mortgagees were 
not in possesion, and it was held that the 
possession of the co-owners was not bis posses- 
sion so as to entitle him to bring a simple 
suit for partition. That decision has, to my mind 
no bearing on the facts of the case now before us. 
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tio] In my view, therefore, all the contentions 
of the appellant fail, and I would dismiss this 
appeal wdth costs. 

Bennett J. — I agree. 

s.c. Appeal diemis&ed. 

A. I. R. (35) 1948 Patna 320 [G. N. 114.] 
Manohar Lall and Mukharji JJ. 

hewaratn Tewari — Appellant v. Sarina- 
ram Tewari and others — Respondents. 

A. F. O. O. No. 404 of 1945, Decided on 6-5-1947, 
from order of Add!. Sub-Judge, Hazaribagli, D/- 
^3-7-1945. 

Arbitration Act (1940), S. 32— Scope — Section 
does not abrogate provisions of S. 49. Registra- 
tion Act (1908) — Award without intervention of 
Court falling under S. 17 (1) (b), Registration Act, 
is compulsorily registrable — If not so registered it 
cannot be enforced in proceedings under Arbitra- 
tion Act Registration Act (1908), Ss. 17 (1) (b), 

49. 

Section 32, Arbitration Act merely, provides that no 
Court can entertain any independent suit for a decision 
that a certain award exists or is valid, or to set aside, 
amend or modify or affect the award in any way other- 
wise than as provided in the Arbitration Act. But this 
does not mean that the provisions of S. 49, Registra- 
tion Act have been abrogated. [Para 13J 

In view of the amendment made in S. 17 (2) (vi), 
Registration Act, by S. 10, T. P. (Amendment) Supple- 
mentory Act (21 [XXI] of 1929) by which the words 
“and any award” have been deleted from that section, 
an award made without the intervention of the Court 
is no longer exempt from registration and if it amounts 
to a non-testameotary instrument purporting to create, 
declare, assign, etc., any interest of the value of ovm 
R s 100 in immovable property, it must be registered. 
Under S. 49. Registration Act an award which is com- 
pulsorily registrable if not registered cannot be received 
in evidence of any transaction aSeoting such property. 
The Court cannot, therefore, enforce such an award in 
proceedings under the Arbitration Act : Case law refer' 
red. [Paras 4, 6] 

Annotation:— (’46-Man,) Arbitration Act, S. 32, 
N# 1* 

(*45*Com.) Regis. Act, S. 17, N. 67; S. 49, N. 33. 

Cases referred : — ^ _ , 

1. (’33) 20 A. I. B. 1933 All. 59 : 143 I. C. 423, Bach- 

chan Lai V. Narottam Datt. 

2. (’34) 21 A. I, R.a934 Cal. 816 ; 62 Cal. 201 : 163 
I. C. 778, Jitendra Nath v. Nagendra Nath. 

3. (’38) 25 A. I. B. 1938 Bom. 422 ; 177 I. C. 911, 
Cbimanlal Girdar v. Dayabhai Nathubhai. 

4. (’37) 24 A. I. R. 1937 Pat. 183 : 15 Pat. 579 ; 168 
I. C. 115, Badri Chaudhnry v. Mt. Chamoa Cbaudh- 

taln. _ 

5. (’47) 34 A. I. B. 1947 Mad. 168, Xanadamma v. 

Venkateswarlu. 

B. O. De and S. K, Maeumdar — for Appellant. 
Lalnarain tSinha and Liokshman Saran Sinha 
— for Respondents. 

Manohar Lall J — This is an appeal by a 
defendant who is aggrieved by the order of the 
Additional Subordinate Judge of Hazaribagh 
dated 23.7-1946, by which he has granted a 
modified decree to the respondents on the basis 
of an award made without the intervention of 
• the Court. 


[2l A number of objections were taken on 
behalf of the appellant in the Court below as to 
the validity of the award including the objeo- 
tion that the award could not be enforced as it 
was not registered. The Subordinate Judge has 
overruled all these objections, and the only ob- 
jection which has been seriously pressed before 
us by Mr. B. C. De on behalf of the appellant is 
as to the non- registration of the award. 

[3] The learned Subordinate Judge dealt 
with this objection in Order No. 18 which he 
passed on 9-7-1945 wherein he says that by 
S. 32, Arbitration Act of 1940, the award is re- 
ceivable in evidence and that the provisions of 
the Registration Act cannot apply, otherwise 
how could the Court consider whether or not 
the award was validly made ? 

[4] Section 17 (l) (b), Registration Act, or- 
dains that all non-testamentary instruments 
which purport or operate to create, declare, as- 
sign, limit or extinguish, whether in present or 
in future, any right, title or interest, whether 
vested or ^contingent, of the value of one hun^ 
dred rnpees and upwards, to or in immovable 
property, shall be registered. In the present case, 
the award admittedly purports to create, declare, 
assign, limit and extinguish in present the right, 
title or interest to immovable property ovot 
the value of Rs. 100 and, therefore, prima facie 
shonld have been registered. 

[6] Before the amendment by S. 10, T. P. 
(Amendment) Supplementary Act, 1929 (21 
Cxxi] of 1929) S. 17 (2) (vi) made an exception 
in favour of any decree or order of a Coart and 
any award. But the words ‘and any award* have 
now been deleted from that section of the Regis- 
tration Act by the amendment of 1929. The 
result of this, in my opinion, is clear that an 
award is no longer exempted from registration 
and if it amoants to a non-testamentary instrn- 
ment purporting to create, declare, assi^ etc. 
any interest of the value of over Bs. 100 in im- 
movable property, it -must be registered. This 
view was taken by the Allahabad High Court in 
A.I.R. 1938 ALL. *69.* Sulaiman C. J., drew 
attention in that case to the proviSon of S. 49, 
Registration Act, which enacts that a document 
which is compulsorily registrable, if not register- 
ed, cannot be received as evidence of any tran- 
saction affecting such property, and accordingly 
held that the Subordinate Judge should not 
have acted upon the award and should not 
accepted it in evidence, the appeal was allows 
from the decision of the Subordinate Judge ^ 
which he had passed an order that the award 
should be filed. .. 

[61 The Calcutta High Court hM 
same view in A.I.R. 1934 oal. 816. The B^bW 
High Court in A. I. R. 1938 Bom. 422® foUowea 
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the Allfthabad and Caloatta view and held that 
an award which oonaes under s. 17 (l) (b) is 
compulsorily registrable and if the Court files 
such an award which has not been registered 
and makes it a decree of the Court, it acts con* 
trary to the provisions of S. 49, Begistration Act. 
A I)ivi9ion Bei^oh of this Court consisting of 
Gourtney-Terrell C. J., and Fazl Ali J., (as be 
then was) also came to the same conclusion in 
A. I. B. 1987 Pat. 183.^ See also the recent deci- 
sion of the Madras High Court in A. I. R. 194 
Mad. 168,® 

[7] Mr. Lalnarain Sinba did not contest the 
correctness of these decisions, but be advanced 
an ingenicua argument. He argued that these 
decisions undoubtedly laid down the then law 
correctly, but S. S2, Arbitration Act of 1940, in 
bis submission, has altered the position com- 
pletely. Section 82 states that 

^‘notwitbetandiog any law for the time being in force, 
no 8Qit shall lie on any ground whatsoever for a deoi* 
sion upon the existence, effect or validity of an arbitra- 
tion agreement or award, nor shaft any arbitration 
agreement or award be set aside, amended,* modified or 
in any way affected otherwise than as provided in 
this Act.’* 

He argued by drawing attention to this provi- 
sion that the objection as to want of registration 
in an award is no longer tenable. He also drew 
attention to the provisions of Ss. 14, 16 and 16, 
Arbitration Act» which enable the Court at the 
request of auy party to the arbitration agree- 
ment to cause an award to be filed into Court, 
and after the filing the Court has the power to 
modify or correct the award and to remit the 
award to the arbitrators for reconsideration. He 
laid stress on the submission that the old dis- 
tinction which was pointed out by the Calcutta 
High Court between an award through the 
intervention of the Court (which does not require 
registration) and an award without the interven- 
tion of the Court has now disappeared, as in his 
submission the award in either case is only 
valuable where a decree has been pronounced in 
accordance with the award by the proper Court. 

[8] Having considered the various provisions 
of the Arbitration Act and the Registration Act, 
1 am unable to agree with this argument. 

[9] It will be observed in the first place that 

the provisions of 8.49, Registration Act, have 
never been amended so ae to exclude a private 
award. The reason why an award made through 
the intervention of the Court was not compul- 
sorily registrable is that the award by the arbi- 
trators in that case is a part of the proceeding 
of the Court. * 

ClO] Mr. Lalnarain Sinba did not refer to 
the provisions of S. 88, Arbitration Act, which 
enable the party to an arbitration agreement to 
baVe the effect of the award determined by 
1948 P/41 -A 42 


making an application to the Court which can 
decide the question on affidavits or after taking 
evidence. This section does not refer to the 
procedure for the filing of an award laid down 
in 8.31 read with Ss. ll, 15, 16 and 17, but it 
enables a party to an arbitration agreement or 
a person claiming under him, if he likes, to ask 
the Court to decide the question as to the exis- 
tence or validity of an arbitration agreement or 
award or to determine the effect of the agree, 
ment or the award. Now, the Court can decide 
«he question by affidavit or otherwise only if he 
can receive the award in evidence, otherwise 
how can he look at it ? There is a clear prohibi- 
tion under S. 49, Registration Act, preventing 
the Court from receiving the award in evidence. 

[11] The matter may be looked at from ano- 
ther point of view. Supiwsing the parties to an 
award are satisfied with it and enter into posses, 
sion of the property respectively awarded to 
them and the value is over rs. 100 and no dis- 
pute arises between them, they are not bound to 
go to Court under the provisions of the Arbitration 
Act. They are satisfied with the award and they 
do not want any Court to pronounce a decree 
in accordance with the award. Has title to the 
property passed to the parties without the award 
being registered so that such a party can trans- 
fer the title to a third party by sale, gift or 
otherwise? In my opinion, the answer is clear 
that no title to immovable property of the 
value of above Rs. lOO can pass by the award — 
it is a non-testamentary instrument — without 
the document being registered. 

[12] It was also argued that how could the 
arbitrators be directed to file an award under 
s. 14 (2) if the award has been registered and 
made over to the parties ? The answer to this 
contention is to be found in S. 14 (2) itself, 
where the party makes an application that the 
award should ^ filed in Court, it will be pre- 
sumed that the award is with the arbitrator, 
but a special clause also provides that either thd 
award or a signed copy of it may be filed in 
Court. 

[13] To repeat my conclusions, I would only 
observe that 8. 32 merely provides that no 
Court can entertain any independent suit for a 
decision that a certain award exists or is valid, 
or to set aside, amend or modify or affect the 
award in any way otherwise than as provided 
in the Arbitration Act. But this does not mean 
that the provisions of S. 49, Registration Act, 
have been abrogated. The objection as to the 
non-registration in the present case is being 
taken in the course of a proceeding under the 
Arbitration Act itself. That objection is fatal to 
the success of the plaintiff because the Court is 
prevented from even looking at the documente 
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&3 it is not registered and, therefore, cannot be 
received in evidence. 

[14] For these reasons, the objection of the 
appellant is well founded and must prevail. The 
decision of the learned Subordinate Judge is, 
however, afifirmed regarding the invalidity of 
the other objections raised by the appellant. 
But this is of no assistance to the respondent. 

[15] The result is that the appeal is allowed 
and the decision of the learned Subordinate 
Judge is set aside. In the circumstances each 
party will bear his own costs in all the Courts. 

Mukharji J. — I agree. 

S.c. Appeal allowed. 


A. I. R. (35) 1948 Patna 322 [0. N. 115.] 

Sheaber J. 

2Jedini Kumar — Appellant v. P. C. MallicTc 
and others — Respondents. 

A. F. A. D. No. 276 of 1946, Decided on 1-10-1947, 
' from decision of Sub-Judge, Bhagalpur, D/- 14-11-1945. 

(a) Transfer of Property Act (1882), S. 108 (!) — 
Abatement of rent — Diluvion— DUuvion of portion 
of tenancy land — Tenant can claim abatement of 
rent. 

Attbougb there is no provision in the Bibar Tenancy 
Act under which a tenant can claim an abatement of 
rent on the ground that a portion of the land com- 
prised in bis holding or tenure has diluviated, the 
tenant is entitled to abatement of rent in such a case 
under the English principle which has been recognised 
and adopted by the Courts in India ; 9 A. I. R. 1922 
Pat. 169 and 18 A. I. B. 1931 Cal. 637 (F. B.), Bel. on. 

[Paras 2, 3] 

Annotation : (’46-Com.) T. P. Act, S. -108 (I), N. 14, 
Pts. 87, 39. 

(b) Transfer of Property Act (1882), S. 108 (1) — 

Abatement of rent — Diluvion — Tenant claiming 
abatement of rent on ground of diluvion of part of 
tenancy land — Onus is on tenant to show how 
much land has been lost in this way. [Para 2] 

Annotation : (*46 Com.) T. P. Act, S. 108 (1), N 14, 
Pts. 37 to 89. 

Cases referred : — 

1. (’22) 2 P. L. T. 669 : 9 A. I. R. 1922 Pat. 169 : 6 
Pat. L. J. 665 ; 68 I. C. 219, Sukhraj Rai v. Ganga 

2. (’32) 59 Cal. 155 : 18 A I. R. 1931 Cal. 637 ; 133 
I. O. 677 (F. B.), Arunchandra Singh v. Sbamsul 
Hug. 

3. (’93) 20 Cal. 679, Gonri Pattra v. H. R. Reily. 

S. C. Misra — for Appellant. 

D. N. Milter and A. K. Milter — for Respondents. 

Judgment* — This second appeal, which is 
by the defendant, arises out of a suit to recover 
arrears of rent for the period from 1848 to 1861 
FS. The defendant is a tenure bolder, bis tenure 
being described in the record of rights as 
“Istinaarari lekin mokarrari nahin.** The rent 
there recorded as legally payable is Rs. 8-4-3 
annually. Admittedly, however, part of the land 
oompriBed in the tenure has diluviated and part 
ia coveted with sand, and in the years im> 
xaediately preceding 1848 Fadi, the landlord ac- 


A. I.B. 

cepted rent at the rate of 5 annas a bigha. 
Apparently, this was the rent which under some 
kind of amicable arrangement between their 
landlord 'and themselves occupancy raiyata in 
the village paid when their land diluviated or 
was rendered sterile by deposits of sand. In 1846 
Fasli and the ensuing years the plaintiff, how- 
ever, demanded from' the defendant the rent 
legally payable for the tenure on the ground that, 
in~ consequence of the amendments which bad 
been made in the Bihar Tenancy Act, tenure 
holders are no longer entitled to claim an abate- 
ment or apportionment of rent. 

[2] The learned Subordinate Judge is, of 
course, correct in saying that there is no specific 
provision in the Bihar Tenancy Act under which 
a tenure holder can claim an abatement. In 
England, however, it has for a - very long time 
been recognised that, as rent is a profit which 
issues out of the land, then, if a tenant is de- 
prived of a portion of his land by an act of God, 
such as the incursion of tbs sea, he is entitled 
to an apportionment by operation of law. This 
principle has been recognised and adopted by 
the Courts in this country, and, among others, by 
this High Court, see for instance, 2 P. D. T. 669. 

It is, however, also well established that when a 
tenant claims an abatement of rent on the 
groundi that a portion of the land comprised in 
his bolding or tenure has diluviated the onus is 
on him to show, how much land has been lost in 
this way. The latest authority on the point 
which was cited at the bar is 69 cal. 165.® At 
p. 178 of the report of the decision of the Full 
Bench Rankin C. J. said : u- 

•Tf a tenant after dilnvion wants to get rid of his 
landlord’s prtma facie right to the full rent, he may 
bring his suit for abatement of rent and upon pro^r 
proof of the extent of the dilnvion his liability will be 
reduced. If he does not choose this coocae, then while 
be can still plead and prove the fact and the extent of 
the diluvion as a partial defence to a suit for the fall 
rent, he can make no grievance of the fact that the 
landlord claims it from him. At the one time or at the 
other it is foe the tenant to show what he baa lost.an® 
that he has been partially dieebarged from the liability 
which be assumed as tenant." 

[ 3 ] Now unfortunately, in this case, the defen- 
dant did not adduce evidence to show exactly 
how much of his land had diluviated. Apparently, 
be relied on the circumstance that in previous 
years the landlord had been content to receive 
rent at the rate of 5 annas a bigha. This, os 1 
have already said, would seem to have been the 
result of some kind of tacit agreement between 
the landlord and the tenants. It is, I think, quite 
impossible to say that there is a valid custom in 
the village under which the defendant was not 
liable to pay rent at a higher rate than th^ 
Moreover, while there can, I think, be no ^uot 
but that the defendant was entitled to an abate- 
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ment of rent in respect of any of bis land which 


had diluviated, I am by no means satisfied that 
be is also entitled to an abatement of rent in 
respect of land which has been covered or partly 
covered with a deposit of sand and thereby 
rendered less productive. Some reliance was 
placed on the following observation of Prinsep 
and Beverley JJ. in 20 cal, 679® at p. 586 : 

“No doabt it is only an ocoupancy raiyat who is 
authorised by the Act to bring a suit under S. 3$, but 
the principles laid down in that section are clearly to 
be taken into consideration in all proceedings for the 
settlement of rent whatever the status of the raiyats.” 

It has, however, to be remembered that the case 
with which the learned Judges were there deal> 
ing was a case which arose out of proceedings in 
a settlement where apparently a fair rent was 
being settled and also that they used the word 
raiyats and not tenants. It is not necessary for 
me to decide this point and, as it is one of some 
difficulty and I have not bad the advantage of 
hearing argument on it, I refrain from doing so. 
It is enough to say that the defendant did not 
discharge the onus which was on him to show 
exactly the extent of the reduction in his rent to 
which he was entitled. Although therefore, for 
some different reasons, I would affirm the decree 
of the lower appellate Court and dismiss this 
appeal with costs. 

G.n. Appeal dismissed. 


A. I. R. (38)1948 Patna 323^0. N, 116.] 
Bennett and Beevor JJ. 

Bhuneshwar Prasad Narain Singh 

Appellant v. Mohan Bikram Sah — Respon- 
dent. 

A. F. 0. O. No. 260 of 1945, Decided on 30-4-1947. 
from order of Sub-Judge, Molibari, D/-2I-4 1945. 

Limitation Act (1908), Art. 182 (S) — Execution 
petition by benamidar held enured to the benetit 
of real owner — Declaration obtained by real owner 
in civil suit held sufficient to constitute him trans- 
feree within meaning of O. 21, R. 16, Civil P. C. — 
He was held competent to apply for execution — 
Civil P, C. (1908), O. 21 O. 16. 

D obtained a money decree against J and applied 
for execution. During the pendency of the second eze- 
eutiOD, the decree was assigned to M acting as tbe 
benamidar of her sister iff and M was brought on tbo re- 
cord and the execution petition wasdismissed. K died in 
the meantime. On 18-5-1937, a third execution case was 
Instituted by M. During the pendency of this case one 
R tbo heir of K put in an application opposing tbe 
ezeoution on the ground that M was a mere benami- 
dar. This application was dismissed and R was referred 
to tbe Civil Court. R brought a title suit olaiming de- 
claration that If was only a benamidar with respect to 
tbe assignment of tbe decree and R was the real purchaser 
and on K’s death tbe absolute interest under the deed 
of assignment passed to R and that M bad no right to 
execute tbe decree and sboold be restrained therefrom 
by permanent injunction. Daring tbe pendency of this 
suit, the third execution case was stay^. On 22-4-1937 
R's suit was decreed and in conseqaenoe, on 31-5-1939 


the third execution case was dismissed. On 21-1-1942 U 
instituted the fourth execution case. J contended that 
third execution by M did not enure to the benefit of Ji 
and the decree had therefore become time barred; 

Held, (i) that the third execution filed by M enured 
to tbe benefit of R and the decree had not become time 
barred. 

No doubt, where two persons claim to execute a de- 
cree by virtue of rights which are entirely independent 
of each other, as, for instance, where each claims to be 
the heir of the deceased decree-holder, an application 
for execution by one of them in bis own right will not 
and cannot operate as an assertion of the independent 
right of the other and so will not enure to the benetit 
of that other, but where the sole locus slandi of the one 
to claim to execute tbe decree derives solely from the 
lending of bis name to tbe other, their respective rights 
to enforce the decree are not independent of each other. 
A person in tbe position of a benamidar cannot in Jaw 
act in relation to the benaroi property in a manner 
hostile to the real owner and if he attempts to do so 
the law will restrain him from so doing and tbe real 
owner is entitled to tbe benefit of a wrong act done by 
tbo benamidar in relation to the benami property • 
(1815) 3 M. &S. 721; 16 A. I. R. 1927 Mad. 268; 3-5 
Cal. 551 (P. C.) and 5 A. I. R. 1918 P. C. 140, Rci. 

[I’ara 6] 

(ii) that the declaration in title suit by R was tuffi- 
cient to consilnte R a transferee of the decree within 
the meaning of O. 21, R. 16 and therefore the fourth 
execution case instituted by him was competent; 25 A. 

I. R. 1938 Pat. 457 and 31 A. I. R. 1944 Pat. 307. 
Oisfinej. [Paras 7, 9] 

Annotaion:— (’42-Com.), Lim. Act, Art. 182, N. 78; 
(’44-Cora.), C. P. C., 0. 21, R. 16, N. 6. 

Cases referred : — 

1. (’17) 4 A. I. B. 1917 Mad. 2 : 37 I. C. 750. Saml- 
natba Asari v. Gopalakrisbna Aiyeogar. 

2. (’38) 25 A. I. R. 1938 Pat. 531:178 I. C. 759, 
Aebutanand Girl v. Saran Singh. 

3 (’44) 31 A. I. R. 1944 Pat. 307 : 23 Pat. 410 : 219 
I. C. 100, Lalmani Kuer v. Raghubansi Devi. 

4. (’38) 35 A. V R. 1938 Pat. 457 : 17 Pat. 223 ; 177 
I. C. 992, Mohammad Anas v. Bhopendra Prasad 

5. (’28) 55 M. L. J. 856 : 16 A. I. R. 1929 Mad. 268 : 
115 I. C. 340, Pitohayya v. Rattamma. 

6. (’08) 36 I. A. 98: 35 Cal. 551: 4 L. B. R. 266 (P. C), 
Petterperumal Chetty v. Muoiancli Servai. 

7. (’19) 46 Cal. 568 : 5 A. I. R. 1918 P. C. MO : 46 
1. A. 1 : 49 I. C. 1 (p. C.), Gur Narayan v. Sheolal 
Singh. 

8. (1815) 3 M. & 8. 662, Taylor v. Plumer. 

9. (’16) 37 Ail. 557 : 2 A. I. R. 1915 P. C. 96 : 42 I. 

A. 202 : 30 I. C. 299 (P. C.), Mt. Bilas Kunwar v. 
Desraj RanjitSiogb. 

B. N. Hitler and K. P. U padhxja — for Appellant. 

D. N. Varma — for Respondent. 

Bennett J. — This ia ae appeal by the judg- 
ment-debtor against an order of the Additional 
Subordinate Judge, Motibari, dismissing his 
objection to the execution of a money decree. 

[2] The money decree in question waa origi- 
nally passed against tbe appellant in suit 
NO. 100 of 1031 at Benares at the instance of one 
Matbora Das. On 31-6-1932, tbe decree was trans- 
ferred to the Subordinate Judge at Motibari for 
execution. On 28-6-1933 tbe first Execution case 
NO. 63 of 1933 was initiated and was dismissed 
on 22-12.1934, on part satisfaction. On 22-6-1036 
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a second Execution case no. 122 of 1935 was in- 
stituted and during the pendency of this execu- 
tion case on 13- 1-1937, the decree was assigned 
for consideration by a registered sale deed to 
Maiya Dalip Rajeshwari Devi (hereinafter re- 
ferred to as Maiya Dalip) acting, as will appear 
hereafter, as the benamidar of her sister Rani 
Chhatta Kutnari Devi (hereinafter referred to as 
the Rani) and in January 1937, Maiya Dalip the 
benamidar was brought on to the record of 
Execution case no. 122 of 1935. On 80-1-1937, 
the real assignee of the decree, the Rani, died. 
On 5-4 1937, the second Execution Case No. 122 
of 1935 was dismissed. On 18-6-1937, a third 
Execution case no. 75 of 1937 was instituted by 
Maiya Dalip. During the pendency of this third 
Execution case, Ramraja, the present respondent, 
put in an application opposing the execution 
petition on ground that Maiya Dalip was a 
benamidar of the Rani, This application was 
dismissed and Ramraja was referred to the 
Civil Court. In 1937 Ramraja instituted title 
suit NO. 31 of 1937 in the Court of the Subordi- 
nate Judge, Motihari, claiming a declaration that 
Maiya Dalip was only a benamidar with res- 
pect to the deed of assignment of the decree here 
in question, that the real purchaser was Rani 
Chhatra Kumari Dei who paid the consideration 
money, that after the latter’s death the absolute 
interest under the deed of assignment passed to 
Ramraja and that Maiya Dalip had no right to 
execute the decree and should be restrained 
therefrom by permanent injunction. During the 
Ijendency of this title suit, Ramraja obtained an 
order therein staying the proceedings in the third 
Execution case no. 76 of 1937. On 22-4-1939, 
Ramraja’s suit was decreed. In consequence, on 
81-6-1939, the application in Execution case 
NO. 76 of 1937 was dismissed. On 2l8t April 1942, 
Ramraja instituted the fourth and present Exe- 
cution case NO. 42 of 1942. This application was 
opposed by the judgment-debtor on the ground 
that the third Execution case no. 76 of 1937, 
filed by Maiya Dalip could not enure to the 
benefit of Ramraja and that since more than 
three years had elapsed from the date of the 
final order in the previous Execution case 
NO. 122 of 1936, the decree had become time- 
barred. Before the learned Additional Subordi- 
nate Judge the appellant relied upon the 
decisions in AIR. 1917 Mad. 2^ and A. I. B. 1938 
pat. 631^ as supporting his contention that Exe- 
cution case NO. 76 of 1997 did not enure to the 
benefit of Ramraja. In both these cases a similar 
question arose as to the effect, if any, upon limi- 
tation of a previous application in execution and 
in both the cases it was held that an application 
for execution by one person, whose alleged in- 
terest in the decree to be executed was hostile to 


that of the person there seeking to execute, 
could not enure to the benefit of the latter. The 
respondent before the learned Additional Sub- 
ordinate Judge relied upon two decisions of this 
Court in A. I. R. 1944 Pat. 307® and A. I. R. 1938 
pat. 457.* In the first of these oases, which was 
decided by my learned brother sitting with 
Sinha J. it was held that the executing Court 
must take the decree as it stands, that the par- 
ties should not be allowed to go behind the decree 
and allege and prove that some persons other than 
the parties appearing on the face of the record 
are the real beneficiaries and that such a ques- 
tion can conveniently be dealt with in a regular- 
ly constituted suit. It was said consequently 
that a beneficiary who alleges himself to be 
the real decree-holder has no locus sta/ndi 
in the executing Court to come np and claim 
that he is entitled to execute the decree in bis 
own name. It is to he remarked that in that 
case it was the identity of the real decree-holder 
which was in issue and not, as in the case 
before us, the identity of the real transferee 
from the deoree-holder. In the second case, to 
which I shall revert in more detail hereafter, it 
was held that an application made by the real 
assignee of a decree, which was struck off upon 
the benamidar claiming that it was he who was 
the real assignee before the date of the decree 
obtained by the real assignee declaring that he 
was the real transferee did not enure to his 
benefit. The learned Additional Subordinate 
Judge concluded that before the decision in 
Title Suit NO. 31 of 1937 Ramraja was not com- 
petent to file an application for execution of the 
decree as heir of the real beneficiary and that, 
even if so filed, it would have been incompetent 
in law and would not have saved limitation and 
he held that that being so and since the position 
of Maiya Dalip on the date when she instituted 
Execution case No. 76 of 1937 was that of a 
benamidar that application will enure to the 
benefit of Ramraja. It is against this decision 
that this appeal has been brought. 

[3]*In addition to the point taken before the 
learned Additional Subordinate Judge, Mr. 
B. N. Mitter, who appeared for the appellant, 
urged that Execution Case No. 76 of 1937 was in 
any"event a void proceeding because there was 
nothing to show that Maiya Dalip, as was in- 
oumbent upon her, had made any application 
under o. 21, B. 16, Civil P. 0., which would en- 
title her to execute the decree as a tran^eree 
thereof, and that, in any event, Bamraja’s 
plication in Execution case No. 42 of 1942 oould 
not be granted, firstly, because it did not appear 
on the face of the record that he had ever a^ 
plied under o. 21, B. 16 , Civil P- to ^ 
lowed to execute the decree and, secondly* 
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booaosd tho declsration obtained by Ramraja was 
not Buffioient in itself to constitute him a trans- 
feree of the decree or, therefore, entitled in any 
way to execute the same. 

[ 4 ] Before considering these various conten- 
tions it will, I think, be convenient to clear our 
minds as to the position of a benamidar in 
general. In this connection I would refer first, 
to the judgment of a Division Bench of the 
Madras High Court, consisting of Devadoss and 
Pakenham-Walsh JJ. in 65 M. L. J. 856.® In the 
course of their judgment in that case, their 
Lordships made the following observations upon 
the positions, respectively, of the real owner and 
the benamidar in relation to a benami transac- 
tion : 

"When a person acquires an interest in properly with 
his fands in the name of another for his own benefit 
the latter is called a benamidar. A benamidar is not a 
trustee in the strict sense of the term. He has the 
ostensible title to the property standing in his name 
bot the property does not vest in him bat is vested in 
the real owner. He is only a name-lender or an alias 
for the real owner. The cardinal distinction between a 
trustee as known to English law and a benamidar lies 
in the fact that a trustee is the legal owner of the pro- 
perty standing in his name and the cestui que trust is 
only a beneficial owner, whereas, in the case of a 
Iwnami transaction, the real owner has got the legal 
title though the property is in the name of the benami- 
dar. It is well settled that the real owner could enforce 
bis remedy in respect of property standing in the name 
of a benamidar without reference to the latter. If a 
mortgage stands in the name of a benamidar, the per- 
son for whom the mortgage was obtained could sue on 
the mortg^e, and the same rule applies to other tran- 
sactions except those forbidden by law. Tbe benami- 
dar has some of the liabilities of a trnstee but not all 
bis rights. When the benaminar is in possession of the 
property standing in the name, he is. in aeensethe 
trustee for tbe real owner. It is well settled now that 
a benamidar can sue in his own name. He can give a 
discharge to an obligor, who not knowing the real 
natnre of the transaction, bona fide pays him the 
amount dne from him." 

and, again later — 

"It is to tbe interest of tbe real owner to protect bis 
rights when he thinks that the action of the benamidar 
might prejudice him. As the benamidar is only an alias 
for the real owner, tbe real owner could always step in 
and say that he is tbe person who is entitled to tbe 
property or contract standing in tbe name of the be- 
namidar." 

I would next quote the following extract from 
tbe judgment of Lord Atkinson when delivering 
the judgment of the Judicial Oommittee in 85 
I. A. 96 ® at p. 102: 

In Mayne's Hindu Law (7th edn. p. 696, para. 446) 
the result of the authorities on the sabjeot of benami 
transactions is correctly stated thus : 

"446..— Where a transaction is once made ont to be 
a mere benami it is evident that the benamidar abso- 
lutely disappears from the title. His name is simply an 
alias for that of the person beneficially interested." 

I would next refer to the judgment of tbe Judici- 
al Committee in 46 Gal. 666.^ In the course of 
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their judgment in that case their Lordships of 
the Privy Council have stated: 

"So long, therefore, as a benami transaction doo3 not 
contravene the provisions of the law the Courts are 
bound to give it effect. As already observed tbe be- 
namidar has no beneficial interest in the property or 
business that stands in his name, he represents, in fact, 
the real owner, and so far as their relative legal, position 
is concerned he is a mere trustee for him. Their Lord- 
ships find it difficult to understand why, in such cir- 
cumstances, an action cannot be maintained in the 
nanfe of tbe benamidar in respect of tbe property al- 
though the beneficial owner is no party to it. The bulk 
of judicial opinion in India is in favour of the proposi- 
tion that in a proceeding by or against tbe benamidar, 
the person beneficially entitled is fully aflected by the 
rales of res judicata. With this view their Lordships 
coDoar. It is open to the latter to apply to be joined in 
the action ; but whether he is made a party or not, a 
proceeding by or against bis representative in its ultimate 
result is folly binding on him. In case of a contest 
between an alleged benamidar and an alleged real 
owner, other oonsiderations arise with which their 
Lordships are not concerned in tbe present case." 

The above observation that it was open to tbe 
X>ersoD beneficially entitled to apply to be joined 
in the action would appear to indicate that a suit 
would lie at tbe instance of tbe person benefi- 
cially entitled, though, of course, it would, in 
such a case, be open to tbe defendant, if tbe 
alleged benamidar bad not already been made a 
party to the suit, to apply to make the benamidar 
a party thereto. 

[5] It will be convenient to deal first with the 
point that the third Execution case No. 76 of 
1937 instituted by Maiya Dalip was void in that 
there Is nothing on tbe face of tbe record to show 
that she bad made any application under o. 21 , 
B. 16, Civil P. C. to tbe executing Court at 
Benares for leave to execute tbe decree as tbe 
transferee thereof. Tbe contention ignores tbe 
amendment to o. 21 , b. 16 which came into force 
on 1*8-1936, that is to say, more than ten 
months prior to tbe assignment to Maiya Dalip. 
Under tbe amendment, where tbe decree has 
been transferred for execution by some Court 
other than tbe Court which passed tbe decree, 
tbe application under tbe rule is properly made 
to tbe transferee Court. 

[6] I turn, therefore, to tbe point taken in the 
Court below that Execution Case no. 76 of 1937 
cannot enure to tbe benefit of Ramraja because 
his own objections thereto and the subsequent 
title Suit No. 81 of 19S7 brought by him against 
Maiya Dalip show clearly that in filing Execu- 
tion case No. 75 of 1937 Maiya Dalip was acting 
in her own interest and hostile to tbe interest of 
Ramraja. No doubt, where two persons claim to 
execute a decree by virtue of rights which are 
entirely independent of each other, as, for instance, 
where each claims to be the heir of tbe deceased 
decree-holder, an.application for execution by one 
of them in bis own right will not and cannot 
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operate as an assertion of the independent right 
of the other and so will nob enure to the benedt 
of that other, but where the sole locus standi 
of the one to claim to execute the decree derives 
solely from the lending of his name to the other, 
their respective rights to enforce the decree are 
not independent of each other. It follows from 
the declaration obtained by Kamraja in title 
Suit N’o. 31 of 1937 that the entry of the name of 
Maiya Dalip in the transfer instrument W’as 
never more than a mere alias for Rani Chhatra 
Kumari. In applying to be brought upon the 
record of Execution Case No. 122 of 1935 and in 
filing Execution case No. 75 of 1937, Maiya Dalip 
necessarily relied solely upon the entry of her 
name in the deed of transfer, but that entry be- 
ing in law a mere alias for Rani Chhatra Kumari 
and after her death, her heir Ramraja, Maiya 
Dalip must clearly be held in law to have been 
asserting the right of Rani Chhatra Kumari and 
later of her heir Ramraja. A person in the posi- 
tion of a benamidar cannot in law act in relation 
to the benami property in a manner hostile to 
the real owner and if he attempts to do so the 
law will restrain him from so doing and the real 
owner is entitled to the benefit of a wrong act 
done by the benamidar in relation to the benami 
property. The underlying principle is that stated 
by Lord Ellenborough in (1816) 8 M. <k S. 562 .® In 
that case a draft for money was entrusted to a 
broker to buy Exchequer bills for his principal 
and the broker received the money and misap- 
plied it by purchasing American stock and bul- 
lion, intending to abscond with and go to 
America, and did accordingly abscond, but was 
taken before he quitted England, and thereupon 
surrendered to the principal the securities for the 
American stock and bullion, who sold the whole 
and received the proceeds. It was held that the 
principal was entitled to withhold the proceeds 
from the assignee of the broker, who became 
bankrupt on the day on which he so received 
and misapplied the money draft. The relevant 
portion of Lord Ellenborough’s judgment reads 
as follows : 


'Upon a view of the authorities, and consideration of 
the arguments, it should seem that if the property in 
its original state and form was covered with a trust in 
favour of the principal, no change of that state and 
orm can divest it of such trust or give the factor, or 
those who represent him in right, any other more valid 
c aim in respect to it, than they respectively had before 
such ebange. An abuse of trust can confer no rights on 
the party abusing it, nor on those who claim in privity 
with him. The argument which has been advanced in 
favour of the plaintiffs, that the property of the princi- 
pal continues only so long as the authority of the 
prmoipal 19 pursued in respect to the order and. disposi- 
tion of It, and that it ceases when the property is 
wrtiously converted into another form for the use of the 
factor himself. Is mischievous in principle, and sup- 
ported by no authorities of law.” ^ 


Any proceeds realised by Maiya Dalip as a 
result of Execution case no. 76 of 1937 would 
clearly have belonged to Ramraja; that being so 
it is idle to pretend that those proceedings do 
not enure to his benefit. 

[7] There remains the last point taken by the 
appellants, namely, that the declaration in title 
Suit No. 31 of 1937 did not itself suffice to con- 
stitute Ramraja a transferee of the decree with- 
in the meaning of o. 21 , B. 16 and that therefore 
the present Execution case no. 42 of 1942 was in- 
competent. In this respect, great reliance was 
placed upon the decision of this Court in 17 Fat. 
223.^ In that case A obtained a decree for pos- 
session and mesne profits in 1920 and thereafter 
he assigned 7 annas interest in the same in favour 
of N, who took the assignment in the name of 
M. The amount of mesne profits was ascertained 
and a final decree was passed in 1923. In 1926, A 
and N applied for execution of the decree, but 
the execution was struck off as M claimed that 
he was the real assignee and the parties were 
referred to get the matter determined by a suit. 

N got the declaration that he was the real trans- 
feree, and thereafter in 1935, an application was 
filed for execution and the judgment-debtor 
asserted that the application for execution of the 
year 1925, was not in accordance with law and 
therefore the present application for execution of 
1935 was barred by limitation. The beadnote to 
that case goes on to state : 

"Held, that the transferee under a deed of assiga- 
ment referred to in B. 16 of O.' 21, was the person 
named in the deed and not the real transferees” and 

"Held, also, that in view of the express provision of 
the law, O. 21. B. 16, the mere foot that a declara- 
tion was made that N was the real transferee did not 
entitle him to levy execution.” 

In my opinion, the latter part of the beadnote 
is inaccurate and misleading. What was held 
in that case was that the earlier application for 
execution in 1925 was invalid in that it was not 
made by a transferee of the decree, because the 
transferee under a deed of assignment is the 
person named therein as transferee and that 
when the executing Court, upon the objection by 
the benamidar, referred N and M to the civil 
Court in order that their respective rights and 
obligations might be determined in a properly 
constituted suit, it bad not decided by inference 
that if N succeeded in obtaining a declaration 
of bis rights then be would have been entitled 
to execute the decree at the time of the earlier 
application in 1925. That this is the true scope 
of the decision in that case is clear from 

following extract from the judgment of Wort J.: 

‘Tt will be seen that the only question for decwion 
whether the last application of 5-3-1935, is bartea oy 
limitation depends upon the validity, of the applica- 
tion of 14-7-1925, being the first application for exe- 
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cufcioo. If for aoy reason it is held, as the Judge in the 
Goart below has held, that the first application of 
14*7*1925 .was not in accordance with law within the 
tneaoing of Art. 162, liimitatlon Aot, then it is clear 
that all the sabsegaent applications most necessarily 
go, on one ground alone that they would be barred by 
limitation. 

Now, the point can be stated in this way 

Now it seems to mo quite olear on the plain reading of 
the role itself that the view that should be taken ap> 
pears on the face of the rule itself. If the interest of 
any decree-holder in a decree was ’transferred by an 
assignment in writing,* etc., the transferee under a deed 
of assignment is the person who is named as a trans- 
feree. There can be no doubt about that — it is trice. 
But Dr. Mitter says that we should have regard to the 
universal practice in India of carrying out transac- 
tions in the benami names and be refers us to the de* 
cision of the Privy Council in 46 Gal. 566.^ There 
Ameer Ali J. in delivering the judgment of the Board, 
makes reference to this practice in these words : 

The system of acquiring and holding property and 
even of carrying on business in names other than those 
of the real owners, usually called the benami system, 
is and has been a common practice in the country. 
There is nothing inherently wrong in it and it accords, 
within its legitimate scope, with the ideas and habits 
of the people. 

Then his Lordship refers to the opinion of their 
Lordships of the Judicial Committee as stated by Sir 
George Farwell in 37 All. 667® where Sir George Far- 
well states : 

Tt is qoite noobjectionable and has a curious resem- 
blance to the doctrine of our English law that the trust 
of the legal estate results to the mao who pays the 
purchase-money.’ 

Then Mr. Ameer AH proceeds to say : 

‘As already observed, the beoamidar has no bene- 
fioial interest in the property or business that stands 
in • his name, be represents, in fact, the real owner, 
and 00 far as their relative legal position is concerned 
he is a mere trustee for him.’ 

£ must say that X fail to understand the argument of 
Dr. Mittei on this point. It is of course obvious to any 
one even with tbe least experience in this country that 
this practice of carrying out what is described as benami 
transaction exists, bat it cannot alter the law. If every 
transaction wae carried out in tbe benami name of 
another and that onetom was universal and there was 
no departure from it in one single instance, then such 
custom might be proved and U might perhaps be said 
that ‘you have eetabfiabed a custom, tbe effect of which 
would be to establish the proposition that where the 
word ‘transferee’ is need in a document in India it 
means the real transferee and not tbe benamidar.’ It 
is only in that extreme case that tbe argument can 
avail the appellants in my judgment. Tbe transferee 
under the deed of aseigument we are dealing with 
was Mohammad Akhtar and no'other; wbat rights a 
real transferee, the beneficiary under tbe deed, may 
have for the purposes of this case ore neither here 
nor there. Indeed so far as O. 21, R. 16, is concerned, 
it seems to me that the alteration of law which appear- 
ed first of all in the Code of 1877, that is to say. the 
requirement that an assignment of the decree should 
be in writing, was a provision which the LegiFlatore 
enacted for the very purpose of preventing diffioultiee 
of ‘the kind, we have to deal with here. It was an* 
luitable, as their Lordships of the Privy CounoU point 
out in one of their decisions in this matter, that ques- 
tions of this kind should be determioed In execution ; 
and Ibat leads me to the other branch of tbe argument 
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in connection with this part of the case addressed to 
us by Dr. Mitter. 

Whilst these various applications were being made 
in execution as we have seen the action for a declara- 
tion that Na’<fir Ahmad was tbe beneficiary under the 
deed was pending in tbe Court and was ultimately de- 
cided. It was contended that this Court gave a decla- 
ration in favour of Nazir Ahmad and that, as bis right 
dated back to the application of 14-7-1925, therefore 
it was shown that be was tbe person who was entitled 
to take out tbe application for execution. Wbat argu* 
ment begs tbe question. All that tbe High Court de- 
cided was that Nazir Ahmad was tbe real< owner of 
the 7-anDa3 interest of the decree if I may put it in 
that language. Tbe question whether he was entitled 
to sue out execution was not decided by any of tbe 
Courts in that case and necessarily could not be de- 
cided. But it is further contended in this regard that 
the Subordinate Judge in referring tbe parties to a 
properly constituted suit by inference decided that if 
the plaintiff succeeded in getting this declared then 
be was entitled to apply for execution of tbe decree. 
That in my judgment is an argument which cannot 
be supported. Tbe learned Judge did not commit him- 
self in that way and indeed we know that that appli- 
cation was eventually struck ofi. Tbe question was 
never decided and further more there can be no in- 
ference drawn from what actually took place because 
it may very well be that the learned Judge was of tbe 
opinion that the beneficiary Nazir Ahmad might have 
joined with tbe benamidar in making tbe application 
and indeed there is no knowing wbat the ultimate 
decision of the Subordinate Judge in the execution pro- 
ceedings would have been had tbe question come to be 
determined by him. Now the other branch of tbe case 
relates to 0. ‘21, R. 15, Civil P. C.” 

[8] It is perfectly clear, in my opinion, that 
their Lordships in that case never purported to 
consider tbe question whether, following the de- 
claration obtained by N he was entitled to apply 
for execution in the very execution case before 
him. Their decision was restricted to tbe validity 
or otherwise of the earlier application for exe. 
cutioD in 1926 which preced^ tbe declaration 
obtained by N in the civil Courts. Indeed, if 
their Lordships had been of tbe opinion that the 
very execution case itself before them was in- 
valid on that ground, it is difiicult on tbe face of 
the judgments to understand why they should 
have troubled to consider the earlier execution at 
all. In my opinion, therefore, the case in 17 Pat. 
223* has no application to tbe question now 
under consideration in this case and is not there- 
fore decisive of tbe point before us. I feel bound 
to state, however, that if I had thought that we 
were bound by that decision, I should have felt 
compelled to refer the appeal to tbe Hon’ble 
Chief Justice in order, if he were so pleased, 
that it might be decided by a larger Beoob, be- 
cause, with tbe greatest respect, I find it impos- 
sible to reconcile tbe ratio decidendi of their 
Lordships In that case with tbe general propo- 
sitioQ of law stated by their Lordships of tbe 
Privy Council as above cited as to tbe legal re- 
lationship between a benamidar and tbe real 
owner. If the benamidar named in an instru- 
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menfc of transfer is a mere alias for tbe real 
owner, then the transferee is and always was 
the real owner. The word 'transferee* in o. 21, 
R. 16 must be understood to mean the legal 
transferee and, in tbe case of a benami transfer, 
that is the real owner. No doubt, when the real 
owner comes forward to assert his status as 
transferee, the position of the transferor, of the 
judgment-debtor and of the alleged benamidar 
must be protected. So far as the transferor and 
the judgment-debtor are concerned, this protec- 
tion is provided by the proviso to O. 21, R. 16. 
So far as tbe position of the alleged benamidar 
is concerned if he denies tbe benami nature of 
the transaction, I should have thought myself 
that bis and the alleged real owner’s respective 
rights could and should properly be decided by 
the executing Court since they are each of them 
claiming in effect to be parties to the decree, but 
tbe decisions of this Court are to the effect that 
their rights should be worked out in a separate 
■uit instituted for tbe purpose in the appro- 
priate Civil Court. If, in such a case, tbe exe- 
cuting Court refers the real owner to the civil 
Court, it has a duty to protect bis position in the 
execution and not to make itself a party to the 
situation where, by reason of the ordinary dura- 
tion of civil proceedings, bis right to execute the 
decree will become time-barred. The proper 
order to be made by the executing Court upon 
an application by a person alleging himself to be 
the real owner of a decree under a benami 
transfer thereof, if the alleged benamidar denies 
the benami nature of the transfer, is to stay 
further proceedings upon tbe application pending 
the decision of the civil Court subject to the 
institution of a suit by the alleged real owner for 
a declaration of his status as such within a 
reasonable time. 

C9] It follows from the views which I have 
already expressed and from the general proposi- 
tions of law above cited as to the respective 
positions of tbe benamidar and tbe real owner 
in relation to the property the subject of the 
benami transaction, that, in my opinion, upon, 
tbe mere declaration by a competent Court of 
bis status as tbe real owner, the latter is a 
transferee within the meaning of O. 21, B. 16 
and that it is not necessary for him to obtain 
an actual transfer of the decree to himself from 
the benamidar or from the Court. The declara- 
tion of bis status as such has the effect of decla- 
ring that tbe benamidar’s name in tbe instru- 
ment of transfer is a mere alias for that of the 
real owner and, therefore, that tbe real owner is 
in fact and in law the actual transferee there- 
under. 

Cio] 1 would, therefore, dismiss tbe appeal 
with costs. 


[11] BeeTOF J. — I agree, but would like to 
add some remarks of my own on one point 
raised in this appeal. 

[12] As regards the decision in 17 Pat. 223,* I 
agree with my learned brother in thinking that 
that case may need reconsideration by a larger 
Bench when occasion arises, but it is unneces- 
sary to ask for any such reference in connection 
with the present appeal. It is, I think, important 
to notice that the decree under execution in that 
case was for execution of a final decree for mesne 
profits passed on 6th March 1923, in favour of 
Mohammad Anas and Mohammad Akbtar. The 
latter was the furzidar of one Mohammad Nazir 
Ahmad who had taken a transfer of a seven 
anna interest in the preliminary decree in the 
name of the furzidar from Mohammad Anas who 
was the sole decree- holder of the preliminary 
decree. On 14th July 1926- an application for ese- 
cution was made by Mohamad Anas and Nazir 
Ahmad. It was held that that application was 
not a valid application for the purpose of saving 
subsequent applications from the bar of limita- 
tion. It will be noticed that there is no allega- 
tion that there was any assignment between 
the date of the final decree and the date of the 
application for execution filed on 14th July 1925. 
It seems to me, therefore, that what was reMly 
decided in that case is that where there has 
been no assignment after the date of the decree 
no person can file an application for execution 
alleging that the person in whose name the 
decree stands is a benamidar, and thus the deci- 
sion has really no application to the cases of 
trausfer of decrees which are dealt with under 
O. 21, R. 16 , Civil P. C. 

g Q Appeal dismissed* 
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Mt. Bibi Safia and another— Appellants v. 
Yusuf Md. Muza f far and others — Bespon- 
dents. 

A. F. O. D. No. 193 of 1944, Decided on 14'3-1947, 
from decision of Sub-Jodge, Patna, D/- 31-7*1944. 

(a) Bihar Tenancy Act (8 [VIII] 

Bengal Land Registration Act (7 [VII] of 1876), 

S. 78— Scope of— Mukarari rent, suit for arrears of, 
by donee of property — Suit decreed in respect of 
period subsequent to mutation of donee's name 
in Register D but dismissed in respect of period 
prior to it — Second suit by donee and donor in 
respect of claim disallowed in previous suit — Donor 
held entitled to decree. 

At one time it was, no doubt, incumbent on *■ ^’5' 

tifi in a rent suit to show that the relationship o* " 

lord and tenant existed between the defendant an 

himself or that he bad a good title to the ^ 

which he was tbe registered owner : 9 CaL 517, *^* 1 ’ 
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When, however, S. 60, Bihar Tenancy Act was enact* 
edthe liegislature took a farther'step forward and debar- 
red a defendant in a rent suit from pleading that the 
plaintifi it he was a registered proprietor, was not in 
faoi the true owner and rent was not due to him but to 
some one else: 8 Cal. W. N. 695, Hef. [Ibid] 

It is now well settled that a person who is a register- 
ed proprietor is entitled to recover rent even if he has 
conveyed his title to a third person: 4 A. I« R. 1917 
Pat. 532, Be/. [IWd] 

There is nothing to prevent a person who has taken 
a conveyance of a proprietary interest in an estate and 
who has, for some reason or other, not taken steps to 
have his name entered in Register D from coming to 
an arrangement with bis vendor under which the latter 
will institute suits to recover arrears of rent due by 
tenants and will pay over to him any sums which he 
may recover. The object of the Legislature in enacting 

S. 78, Bengal Land B^istration Act was to coerce 
owners of estates into registering themselves as owners 
and the object of the Legislature in enacting S. 60, 
Bihar Tenancy Act was to afford protection to tenants 
who paid rent to persons so registered although they 
might have ceased to be the true owners. It cannot 
have been intended that tenants should find in these 
provisions a loophole enabling them to escape all liabi- 
lity for the payment of rent. [J&id] 

A loetitoted a suit for recovery of arrears of mokarari 
rent for certain period basing her claim on an oral gift 
by her mother. The Conrt decreed the suit in respect of 
her claim subsequent to the date of mutation of her name 
in Register D, and dismissed the suit in respect of 
her claim prior to it. Subseqnently A and her mother 
£ filed another suit for recovery of arrears of rent for 
the ^riod for which the claim was disallowed in the 
previous suit : 

Held that B was entitled to a decree. [Ibid] 

(b) Bibar Tenancy Act (8 [VIII] of 1885), S. 184, 
Sch. Ill — Mokarari lease to collect rent from occu* 
pancy raiyats and to cultivate large area of land — 
Suit for rent — Sch. Ill applies and not Limitation 
Act— Llmitaiion Act (1908), Art. 110. 

^here a mokarari lease of a village to collect rent 
from occQpaooy raiyats, and also to cultivate a large 
area of land is granted by a registered kabuliyat, the 
mokararidars become tenure-holders and the lease is 
governed not by Transfer of Property Act but by Bihar 
Tenancy Act and to a suit for arrears of rents the 
limitation applicable is one provided by Scb. Ill, Bibar 
Tenancy Act and not that provided by Limitation Act: 
24 A. I. R. 1937 Oal. 687 and Other case-Uxto consi- 
dered. [Para 2] 

(’42-Com.), Limitation Act, Art. 110, N. 6, pts. 7*9. 

Cases referred:^ 

1. (*83) 9 Cal. 517, Ramkristo Dass v. Shaikh Harain. 

2. (’04) 8 0. W. N. 695, Sadhu Charan Pal v. Badbi- 

ka Mohan Roy. v 

3. (’17) 3 P. L. W. 351 : 4 A. I. R. 1917 Pat. 632 : 41 
I. C. 97, Hardayal Mahton v, Wazir Mabton. 

4. (’44) 23 Fat. 186 : 31 A. I. R. 1944 Pat. 87 ; 212 
I. 0. 479 (F. B.), Maheshwari Prasad v. Manrajokuer. 

5. (*92) 19 Gal. 1 (FB). Mackenzie v. Mahomed AH Eban. 

6. (’90) 17 Oal. 469, Iswari Persbad Narain Sabi v. 
Cbowdry. 

7. (’87) I. L. R. (1987) 2 Cal. 681 : 24 A.I. R. 1937 
Cal. 587 : 178 L C. 540, Alauddin Ahmed v. Toml* 
juddiniAbammed. 

8. (’17) 44 Cal. 759 : 3 A. I. B. 1916 P. 0. 182 ; 44 
I A 65 : 39 I. 0. 156 (P. 0.), Trioomdas Cooverji v. 
Oopinatb Jiu Tbakur. 

8. N. Bose, Sped Akbar Btissain and O. Muham- 
mad — for AppeJlaots. 

£. C. De, Lai Narain Sinha, Syed^asan and E. 
£. Be — for Respondents. 


Shearer J. — This appeal arises out of a 
decree of the learned Subordinate Judge of 
Patna, dismissing a suit to recover arrears of 
mukarrari rent. There were two plaintiffs in the 
suit, Bibi Sayeedunnisa and her daughter Bibi 
Saha, and the circumstances oat of which the 
appeal arises are somewhat exceptional. It is 
admitted that Bibi Sayeedunnissa was a coaha- 
rer landlord of the estate in which the mukarrari 
tenure is situated, and throughout the period 
from 1843 Paali up to 15th Pus, 1346 Fasli, her 
name was recorded in register D. In 1939 her 
daughter, Bibi Saha, instituted a suit to recover 
arrears of rent due in respect of the mukarrari 
tenure for the period from 1343 to 1846 Fasli. la 
this suit, in which Bibi Sayeedunnisa did not 
join as a plaintiff, Bibi Saha asserted that, at 
the time of her marriage, which took place at 
the end of 1342 Fasli or at the beginning of 1343 
Fasli, her mother had made an oral gift to her 
of her proprietary rights. Bibi Saha had delayed 
in taking steps to have her name entered in 
register D. Her name was not entered there 
until 2l8t December 1938, and the learned 
Subordinate Judge who tried the suit gave 
her a decree for arrears of rent which ac- 
crued due after that date. So far as the claim 
for the antecedent period, that is, the period 
prior to 15th of Pus, 1346, was concerned, the 
learned Subordinate judge dismissed the suit on 
the ground that he was not satished that there 
had been any oral gift or, at all events, that that 
oral gift had been made at the end of 1342 Falsi. 
Bibi Sayeedunnissa and Bibi Saha then institu- 
ted the suit out of which this appeal arises, in 
which they sought to recover rent for the period 
from 1343 Fasli up to 16th of Pus, 1346 Fasli, and 
again for the period from 1847 Fasli to 1349 
Fasli. Subsequently, the two ladies appear to 
have been advised that the suit might fail for 
misjoinder of plaintiffs and misjoinder of causes 
of action and so Bibi Safia later instituted 
another suit to recover arrears of rent for the 
period from 1347 to 1849 Fasli. This suit was 
decreed and the claim made for that period in 
the suit out of which this appeal arises was, 
therefore, disallowed. Thus, we are not concern- 
ed solely with the claim made for the period from 
1848 Fasli up to the l5tb Pus 1846 Fasli. It is 
quite clear that Bibi Safia, plaintiff 1, was 
not entitled to maintain another suit in respect 
of the period from 1843 Fasli up to the 16th Pus, 
1346 Fasli, her claim to rent for that period hav- 
ing been disallowed in tbo prior suit. It is, per- 
haps, unfortunate that plaintiff 2, Bibi Sayee- 
dunnisaa, did not institute a separate suit in 
respect of this period. If she had done so, and had 
not joined her daughter in that suit as a co-plain- 
tiff, she would certainly have been given a 
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decree. It was still more unfortunate that in 
para. 2 of the plaint the following averment was 
made : 

“By means of a verbal Rift plaintiff 2 made over the 
said property to plaintiff 1 from 1343 Fasli. Plaintiff 1 
instituted Rent Suit No, 3 of 1939 in the second Court of 
Sub*Ju3ge at Patna. But since the name of plaintiff 1 
wivs not recorded before 22-12-1938, the Court did not 
pass a decree for the period from 13-43 Fasli to 15th 
Pus. 1346 Pasli, on this ground that the title of plain- 
tiff 2 was intact during the aforesaid years. Hence it is 
necessary for both the plaintifis to institute this suit”. 

In the relief portion of the plaint the Court 
was asked to pass a decree ' for the period from 
1343 P'asli up to 15th Pus 134G Fasli in favour of 
plaintitl i or plaintiff 2 whoever may be deemed 
entitled to by the Court." The learned Subordi- 
nate Judge regarded the averment in the 
plaint, which I have just set out, as amounting 
to an admission that plaintiff" 2 bad no cause 
of action, and on this ground disallowed the 
claim. It seems to me, however, that in efl'ecb 
what the plaintiff 2 there said was : 

1 believe that in 1343 Fasli I did what was neces- 
savy to divest myself of my proprietary rights and to 
vcat tbe.ee proprietary rights in my daughter, but a 
Court of competent jurisdiction has come to the conclu- 
pion that tbi-5 was not so, and, therefore, I am entitled 
to maintain this suit”. 

It is, I think, not very material that in the relief 
portion of the plaint she and her daughter in- 
vited the Court to reopen a matter which, it is 
plain, bad been left in a good deal of doubt by 
the judgment in the earlier suit and decide when 
exactly the proprietary right had passed from 
the one of them to the other. At one time it was, 
no doubt, incumbent on a plaintiff in a rent suit 
to show not merely that he was the recorded 
proprietor but also that the relationship of land, 
lord and tenant existed between the defendant 
and himself or that he had a good title to the 
estate of which be was the registered owner: 

9 Cal. 517.' When, however, s. 60 of the Bengal 
Tenancy Act was enacted, the legislature took a 
further step forward and debarred a defendant 
in a rent suit from pleading that the plaintiff, if 
be was a registered proprietor, was not in fact 
the true owner and rent was not due to him but 
to someone else : 8 C. w. N. 695.^ It is now well 
settled that a person who is a registered proprie- 
tor is entitled to recover rent even if he has con- 
veyed his title to a third person. In fact, it has 
been doubted whether a Court is entitled to dismiss 
bis suit oven when there has been litigation bet- 
ween himself and some third person and a Court of 
competent jurisdiction has decided that not he but 
that third person is the true owner: 3 pat. L. w. 
361.® There is nothing to prevent a person who 
has taken a conveyance of a proprietary inte- 
rest in an estate, and who baa, for some reason or 
other, not taken steps to have bis nalne entered 
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with his vendor, under which the latter will 
institute suits to recover arrears of rent due by: 
tenants and will pay over to him any sums 
which he may recover. The object of the legis- 
lature in enacting s. 78, Land Registration Act, 
was to coerce owners of estates into registering 
themselves as owners, and the object of the legis- 
lature in enacting s. 60 , Bengal Tenancy Act, 
was to afford protection to tenants who paid rent 
to persons so registered, although they might 
have ceased to be the true owners. It cannot 
have been intended that tenants should find in 
these provisions a loophole enabling them to 
escape all liability for the payment of rent. In 
my opinion, the averment in the plaint ought 
not to be, and cannot properly be, construed as 
an admission that plaintiff 2 had no cause 
of action, and. in any case, even if it could, I 
doubt whether the defendants are any more 
entitled to take advantage of it than they were 
entitled to adduce evidence to show that plain- 
tiff 2 had parted with her proprietary interest 
at the end of 1342 Fasli. The suit was insti- 
tuted on 28-9-1942, which was exactly three years 
from the last day of the Fasli year 1846. The 
plaintiff 2 was, therefore, entitled to a decree for 
the rent which fell due at the Eartik kist, 1346 
Fasli, together with interest and proportionate 
coats. If the period of limitation which is appli- 
cable to the suit is that prescribed in the schedule 
to the Bihar Tenancy Act, the claim for the 
period from 1343 to 1345 Fasli is barred by limi- 
tatioD. It is, however, contended that the period 
of limitation which applied is that presented by 
Art, 116, Limitation Act. The kabuUat which 
was executed by the predecessors in interest of 
the defendants was, it should be said, a regis- 
tered kabuliat. On behalf of the appellants it is 
urged that the lease was not an agricultural 
lease but a lease to which the provisions contain- 
ed in the T. P. Act are applicable. For this pro- 
position, reliance was placed on the recent Full 
Bench decision of this Court: 23 Pat. 185.* What 
the learned Judges there had to consider was not, 
however, a mukarrari lease but an ordinary 
thika or farming lease. The ratio decidendi 
was that a thikadar^ or a farmer, was not a 
tenure-holder in that such a lease does not con- 
template holding of any land by the lessee. 
Developing this point Fazl Ali, C. J. said : 

“A person is not a tenure-holder nnder the Bengal 
Tenancy Act unless be is a tenant as defined in the Act 
and he is not a tenant unless he bolds land for agricul- 
tural purposes”. 

Our attention was invited to an observation by 

Manohar Lull J., who after referring to s. 179 (a), 

Bihar Tenancy Act, said • 

“Now a permauent mubarridar may also be called a 
tenure-holder id' the loose sense of the word, but the 
legislature is not out to protect such a person because 
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he becomes practically in the position of a proprietor 
and so a permanent mit^arrari lease is kept outside 
the provisions of the Bihar Tenancy Act". 

This observation was, however, in the nature of 
an ohiteT dictum. Later in his judgment the 
same learned Judge, who concurred in the opi- 
nion expressed by Fazli Ali, 0. J. and Chatterji J., 
said : 

"1 would repeat that it is the purpose or dominant 
purpose of the settlement that would decide the ques* 
tion whether the Transfer of Property Act or the Bibar 
Tenancy Act applies". 

Now, from what is contained in the kabuliat 
which was executed by the ancestors of the defen- 
dants, it would seem that they were very sub- 
stantial cultivators, owning a great deal of land 
in this village. Their occupancy holding, or 
occupancy holdings, had been sold in execution 
of rent decrees, and this had led to litigation 
which had been carried to their Lordships of the 
Judicial Committee. This litigation was compro- 
mised, one of the terms of the compromise being 
that the ancestors of the defendants should take 
this mukarrati lease of the village. The kabu- 
liat contains elaborate provisions imposing on 
the executants an obligation to maintain intact 
the irrigation system. It also contains the follow- 
ing clause which is. 1 think, of some significance : 

"The expeuses relating to earth- work, seh*baudi,con* 
struotiOD of bouse, oultivatiou of village, and construc- 
tion of eulvert and brick-built and mod build wells and 
other village expenses shall be the concern of me, the 
declarant." 

[21 It is, in my opinion, quite clear from all 
this that, although the original mukarraridars 
were to collect rent from such other occupancy 
raiyats besides themselves as there had been in 
the village, they were also to cultivate much of 
the land in the village themselves. The learned 
Subordinate Judge was, therefore, in my opi- 
nion, correct in holding that the defendants 
were tenure- holders and that the provisions of 
the Bihar Tenancy Act and not of the T. P. 
Act were applicable. As far back as 1891 a 
Full Bench of the Calcutta High Court deoid- 
ed that suits for rent founded on registered 
contracts in respect of land subject to the provi- 
sions of the Bengal Tenancy Act are governed 
by the limitation provided in that Act: 19 Cal. l* 
The judgment is a very brief one, and it may, 
I think, be presumed that the learned Judges 
who were parties to it endorsed the reasoning of 
Trevelyan and Beverley JJ. in the earlier decision 
in 17 Gal. 469,° It was there pointed out that, if 
Art 110, Limitation Act was to apply when there 
was a registered lease, not only would the period 
of limitation be different but also the starting 
point at which limitation began to ran would 
be different. This, it was said, was “a result 
which we think the Legislature never intended." 
Biswas J. of the Calcutta High Court in I. Xj. b. 
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1937*2 cal. 63l' at p. C42 has recently expressed 
the opinion that the decision in 19 cal. l® now re- 
quires reconsideration. On this point, however, 
Henderson J. who was a party to the decision 
in which he made this observation, refrained 
from expressing any opinion. Biswas J. in ex* 
pressing the opinion which he did, was mainly 
influenced by the decision of their Lordships of 
the Judicial Committee in 44 cal. 759.® That 
was a case in which the lease was not governed 
by the Bengal Tenancy Act but by the Transfer 
of Property Act, and the question that arose 
was whether Art. 110 or Art. IIG, Limitation Act 
applied. Their Lordships of the Judicial Com- 
mittee took the view that, while a suit to re- 
cover arrears of rent due under a registered lease 
would come, more naturally perhaps, under 
Art. 110, it was scarcely possible to say that 
Art. 116 could not apply. They went on to point 
out that, except in one case decided in 1903 by a 
Judge of the Allahabad High Court sitting 
singly, the view uniformly taken by the Courts 
in India had been that Art. 116 was the article 
which prescribed the period of limitation in such 
cases. Mainly, therefore, on the prinsiple stare 
decisis they endorsed the view which had for so 
long been taken by the Courts in this country. 
44 cal. 759® was decided in 1916, and, as 9. 29, 
Limitation Act then stood, no doubt could have 
been created by it as to the correctness of the 
Full Bench decision of the Calcutta High Court. 

The section then stated : 

"29. (1) Notbing in this .^.ct eball — 

(b) affect or alter any period of limitation specially 
prescribed for any suit, appeal or application by any 
special or local law now or hereafter in force in British 
India." 

In 1923, however, S. 29, Limitation Act, was 

amended. Sub-section (2) of s, 29 now provides : 

"29- (2) Where any special or local law prescribes 
for any suit, appeal or application a period of iimita* 
sion different from the period prescribed therefor by 
Scb. 1, the provisions of S. 3 shall apply, as if such 
period were prescribed therefor in that schedule." 

In view of this, it may, perhaps, be contended 
that in a suit for arrears of rent Art. llO applies, 
the period of limitation shown in it being, how- 
ever, the period of limitation prescribed by the 
Bibar Tenancy Act where the Bihar Tenancy 
Act applies to the tenure. It does not, however, 
by any means follow, in my opinion, that, where 
there is a registered lease, the article applicable 
will be Art. 116 and not Art. 110 as modified in 
the manner just indicated. Indeed, one of the 
grounds on which their Lordships of the Judicial 
Committee based their decision in 44 cal. 769,® 
namely, the undesirability of upsetting a long 
current of decisions, would justify the view that 
Art. 116 should be held to be inapplicable. For 
these reasons, the decision of the learned Sab- 



A. I. R. 


Amrit Ram v. Tikait Dwabka Narayan Sahi (Mukharji J .) 


332 Patna 

jordinate Judge on the point of limitation was, 
in my opinion, correct. As I have already said, 
plaintiff 2 is entitled to a decree for rent for 
the Kartik kist of 1316 Fasli and to interest on 
the amount so due. I would allow the appeal 
and decree the suit accordingly. Plaintiff 2 
is also entitled to costs in proportion to the 
extent of her success in this Court and in the 
Court below, 

[3] Reuben J. — I agree and would add a 
few words on the point of limitation. Biswas J. 
in I L.R. (193?) 2 Cal. 631^ referring to the case 
in 44 cal. 759® says : 

“Applying the line of reasoning accepted by the 
Judicial Committee in the interpretation of the relevant 
Articles, it may be well doubted why, if Art. 110 does 
not affect Art. 116, Limitation Act, Art. 116 will be at 
all affected by the special provision of Art. 2 of Sch. 3, 
Ben. Ten. Act. By virtoe of Ss. 184 and 186, Ben. Ten. 
Act, Art. 2 of Sch. 3 of this Act may be said to take 
the place of Art. 110, Limitation Act, and Art. 116, 
Limitation Act, may be deemed to be incorporated in 
the Bengal Tenancy Act. If Art. 110 is then superseded 
by Art. 116, Limitation Act, there seems to be no valid 
reason why Art. 116, should not similarly supersede 
Art. 2 of Sch. 8, Ben. Ten. Act.” 

The relevant provisions of the Bihar Tenancy 
Act are similar to those of the Bengal Tenancy 
Act. I would respectfully suggest that the 
answer to the query of Biswas J. is to be found 
in sub-B. (2) of 8. 185, Bihar Tenancy Act : 

"Sabject to the provisions of this Chapter, the pro* 
visions of the Indian Limitation Act, 1877, shall apply 
to all suits, appeals and applioatioos mentioned in the 
last feregoing section.” 

There is a corresponding provision in s, 185, Ben. 
Ten. Act. The application of Art. 116, Limitation 
Act, therefore, is subject to the provisions of the 
Bengal Tenancy Act on the subject of limitation. 
Under s. 184 of the Act, suits specided in Sch. 3 
of the Act “shall be instituted within the time 
prescribed in that schedule for them.” Hence 
the period of limitation prescribed in Sch, 8 for 
a suit for the recovery of arrears of rent will 
apply in this case and will exclude the period of 
limitation under Art. 116, Limitation Act. 

R.G.D. Appeal allowed. 
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Amrit Ram and others — Appellants v. 
Tikait Dwarka Narayan Sahi — Respondent, 

A.F.O.D. No. 64 of 1944, Decided on 26-3-1947, from 
decision of Sub-Judge, Hazaribagh, D/- 21-2-1944. 

Grant — Construction — Sanad "Dowami Jagir” 

does not necessarily reier to hereditary interest 

Other relevant circumstances are to be considered 
to find out grantor’s intention. 

The words “Dowami Jagir” in a Sanad do not nn- 
equivocally refer to a her^itary interest or interest 
lasting beyond the life of the grantee. The meaning of 
the oxnclai words not being quite clear it oaunot be said 
that the intention of the grantor is quite apparent on 
the face of the document. In such a case one has. 


therefore, to look to the other relevant circnmstanoes 
such as the circumstances under which the document 
was executed, the other terms of the document and the 
subsequent conduct of the parties, to find out the real 
intention of the grantor. (Considering these it was held 
that the Jagir was a resumable service tenure and not 
permanent and heritable one}: 16 A. I. B. 1928 Pat. 
451. 13 Beng. L. B. 124 (P. C.) and 12 Cal. 117 (P. 0.). 
Ref. [Para 6] 

Cases referred : — 

1. (’28) 7 Pat. 752 : 15 A, I. R. 1928 Pat. 451 : 111 I. 
C. 675, Krishna Prasad Singh v, Budhan Manjht. 

2. (’74) 13 Beng. L. B. 124 ; I. A. Sup. Vol. 101 : 3 
Sar. 238 (P. C.), Baja Lilanand Singh Bahadur v. 
Thaknr Manoranjan Singh. 

3. (’86) 12 Cal. 117 : 12 I. A. 206 : 4 Sar. 646 (P. C.), 
Tulsi Prasad Singh v. Bam Narain Singh. 

4. (1842) 1 Dr. A War. 353, Attorney-General v. 
Drommond. 

5. (1900) 26 L A. 216 : 27 CaJ. 156, Beni Persbad 
Koeri v. Dudbanath Boy. 

6. (’34) 13 Pat. 689 : 21 A. I. R. 1984 P. C. 182 : 61 

I. A. 333 : 150 I. C. 807 (P. C.). Kamakbya Narain 
Singh V. Abbiman Singh. * 

7. (’31) 12 P. L. T. 319 : 17 A. I. R. 1930 P. C. 46 : 
123 I. O. 146 (P. C.), Surendra Nath v. Eamakshya 
Narain Singh* 

Mahabir Prasad^ Sarjoo Prasad, T. K, Prasad 
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B. C. De, O. C. Das, Prem Ball and J. G. Sinha—^ 
for Respondent. 

Makharji J. — In this first appeal the defen- 
dants are the appellants. Plaintiff Tikait 
Dwarka Narayan Sahi, proprietor of Gadi 
Tilaiya, pargana Gumob, thana Kodarma, dis- 
trict Hazaribagh, sued the defendants for decla- 
ration of title and recovery of possession in 
respect of is bigbas of land covered by a sanad 
(Ex. a) dated 17th November 1911. The Sanad 
in question was granted by the then proprietor, 
Fateh Narain Singh, an elder brother of the 
plaintiff. Defendants l to 17 are the heirs of 
Jbari Ram, the grantee. Defendant 18 , who was 
subsequently added as a party, is the widow of 
Jbari Bam. She was impleaded as Jhari Ram 
bad transferred plot No. 8350, one of the plots in 
dispute, to her by a deed of gift, Ex. D, dated 
18th September 1931. A pleader commissioner 
was appointed at the instance of the plaintiff, 
and bis report which is to be fonnd at page 49 
of the Paper Book, Parts I and II, shows that 
when he visited the locality he found a house 
under construction on this particular plot. Defen- 
dant 19 is an idol of whom defendants 1 to 16 
are the sebaits. This defendant was added as a 
party in view of the fact that by Ex. E, dated 
I6tb September 1931, the said Jbari Ram dedica- 
ted a portion of the disputed land to this idol. 
The claim of the plaintiff was contested by the 
defendants. Defendants l to 5 filed one written 
statement. Another was filed by defendant 18 . 
Defendants 6 to 17, who were minors, filed 
another written statement throngb their guardian 
ad-litem. They simply adopted the written state- 
ment filed by defendants l to 5. The learned 
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Additional Subordinate Judge 'wbo tried the case 
framed as many as 14 issues, some of which were 
not pressed. Before I refer to the issues, I may 
here state what the case of the plaintiff-respon- 
dent was. Stated within a brief compass, his case 
was as follows : Deceased Jbari Bam was a 
karpardaz of Tikait Fateh Narain Sabi. The 
latter was a very simple man, and Jl^ari Bam 
being shrewd bad a great hold on him. Jhari 
Bam used to look after the affairs of Tikait 
Fateh Narain in Court, and he also managed the 
other affairs of the Tikait in his capacity as bis 
karpardaz (servant). Tihait Fateh Narain pro- 
mised to grant a service tenure in respect of the 
land in schedule kha of the plaint to Jbari Bam 
for his future service as a karpardaz on condi- 
tion that if Jhari Bam should cease to render 
service to the Tikait or bis ' successor-in-interest, 
the latter will have a right to resume the jagir. 
On 17th November 1911 a sanad was granted, but 
not in the terms already settled between Tikait 
Fateh Narain and Jbari Bam. Jhari Bam, by 
fraudulent means, got it mentioned in the sanad 
that it is a dowami jagir and is granted for 
service already rendered. There was also no 
mention that if Jbari Bam failed to render 
services the jagir will be resumed. Within a 
month or so Tikait Fateh Narain Sahi came to 
know of the fraud perpetrated by Jhari Bam, 
and he called him to his presence and rebuked 
him for what he bad done. Jhari Bam expressed 
regret and promised that the terms already 
agreed upon will hold^'good. In the finally publi- 
shed record-of-r^hta the land in question was 
recorded as a service tenure resumable on the 
death of the grantee. Jhari Bam died about the 
year 1936. The plaintiff who bad succeeded to the 
Oadi on the death of bis brother Tikait Fateh 
Narain Sabi called upon the heirs of Jbari Bam 
to render service like their deceased father. As 
they declined to render service, the plaintilf 
wanted them to give up x>osBeB8ion of the suit 
land, but they refused to do so. The plaintiff was 
then compelled to bring the suit out of which 
the present appeal has arisen. 

[2] In their written statement the defendants 
denied that Jhari Bam was ever a karpardaz of 
Tikait Fateh Narain Sahi. Their case was that 
Jhari Bam was a money-lender and a business- 
man. It was farther their case that one Akbar 
Ali brought a suit against late Tikait Fateh 
Narain Sabi and obtained a decree. According 
to the defendants, when in the execution procee- 
dings the property of Tikait Fateh Narain was 
going to be sold Jbari Bam advanced money 
and saved the property with the result that the 
Tikait was greatly pleased and granted Jbari 
Bam a permanent jagir, as evidenced by Bx. A. 
On behalf of the defendants it was also said that 
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Jhari Bam made pairvi on behalf on the Tikait 
in Court in connection with the suit brought by 
the said Akbar Ali. The allegations of the plain, 
tiff that Jhari Bam continued to render service 
to Tikait Fateh Narain were denied. It was also 
denied that after Jhari Barn's death the plaintiff 
called upon his heirs to render service. The alle- 
gation that Jhari Bam committed fraud in the 
matter of the execution of ex. a was wholly 
denied. 

[s] Issue 2 framed by the learned Additional 
Subordinate Judge was whether the jagir sanad 
from Tikait Fateh Narain Sahi was obtained by 
fraud and misrepresentation by Jbari Bam. 
The next issue was whether the jagir is a service 
tenure resumable on cessation of service. Issue 
5 was — "Did Jhari Bam disclaim his right under 
the Sanad or give up any part of the lands gran- 
ted and admit the resumability of the jagir?" 
Another issue 7 was whether the suit was bar- 
red by limitation and adverse possession. The 
question as to whether the house on the suit land 
could be ordered to be demolished was consider- 
ed under issue 10. Issue 12 was as follows : " Is 
the plaintiff entitled to khas possession of the 
suit land ? If so can he get it without payment 
of the value of the house ?" 

[4] Upon a consideration of the evidence and 
circumstances the learned lower Court came to 
the conclusion that there was some sort of agree- 
ment or arrangement between the parties by 
which the sanad, Ex. A, was partially superseded. 
From the survey records the learned lower Court 
held that the defendants gave up possession of a 
portion of the suit lands. He further held that 
during the continuance of the survey procee- 
dings, Jhari Bam admitted that the jagir was a 
resumable service tenure. 8o far as the allega- 
tions of fraud and misrepresentation were con- 
cerned, the clear finding of the learned lower 
Court is that this part of the plaintiff's case is 
unacceptable. The learned lower Court granted 
a decree to the plaintiff in the following terms : 

“The suit be decreed on contest ae against defen* 
dants 1 to 6 and 18 and ex parte os against the others. 
Plaintiff's title to the suit lands is hereby declared and 
it is hereby declared that be do recover possession of 
the same on evioting the defendants therefrom. The 
defendants are ordered to remove the materials of tlie 
house standing on plot No. 3350 within one month of 
this date failing which the house will be demolished by 
the Court's agency and vacant possession of the site 
delivered to the plaintiff. Plaintiff will also get mesne 
profits for three years preceding the Institution of the 
suit in Munsif's Court and up to the date of delivery of 
possession. In the circumstances of the case plaintiff 
will not get any costs.’* 

I may mention here that the suit was originally 
filed in the Court of the Munsif. 

[6} On behalf of the defendants-appellants it 
has been contended that the terms of the sanad. 
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Ex. A, being quite clear, the learned lower Court 
should not have taken extraneous circumstances 
into consideration, as be has done in this case. 
According to the learned Advocate for the ap- 
pellants the mention of the word ‘Jagir Dowami’ 
in the sanad makes it perfectly clear that it is a 
permanent and heritable Jagir that was granted 
under Ex. A. The decision of the present appeal 
turns on the construction of the document in 
question. Before I consider the contents of the 
document, I may mention that no argument was 
advanced before us on behalf of the respondent 
that the finding of the learned lower Court on 
issue NO, 2 regarding the alleged fraud and mis- 
representation is unsustainable. A perusal of the 
judgment shows that the learned lower Court 
took pains to consider all the relevant evidence 
on this point, and arrived at the conclusion that 
this part of the plaintiff respondent’s case can- 
not be true. 

to] The following is a translation of the 
operative part of the sanad. Ex. A: 

"Wbcreas Jbari Saha Ram, son of Rijbo Ram, de- 
ceased .... rendered faithful services by looking 
after cases, etc. I. the executant, being highly pleased 
with him, gave him 8 bigbas of paddy and o bighas of 
tanr lands, in all 13 bighas in maur.a Tilaiya, pargana 
Gumo, thane Kodarma, sub-registry Darahi, district 
registry and district Hazaribagb, which is free from all 
debts and encambrances, as a perpetual Jagir grant, 
from this day onward. It is desirable that the said 
Jbari Ram should enter upon possession of the land, as 
pet boundaries given below and enjoy the produce 
thereof peacefully and should look after the zamindari 
affairs faithfully and honestly and pay the annual 
cess of Re. l-A-O'intomy office. I have, therefore, execut- 
ed this sanad of the Jagir grant by way or gift of my 
own accord, so that it may be of use when required. 

The words 'Jagir Dowami’ in the sanad have 
been translated as perpetual ‘Jagir.’ Mr, Sarjoo 
Prasad appearing for the appellants has con- 
tended that the contents of Ex. A make the in- 
tention of the exteentant quite clear as to the 
nature of the grant. Mr. B. C. De appearing on 
behalf of the respondent has, on the other band, 
contended that the words 'Jagir Dowami* mean 
a Jagir permanent in the life-time of the 
grantee and not a heritable estate. A number of 
decisions have been referred to by both the sides, 
but in not a single one of them their Lordships 
of the Privy Council or of the various High Courts 
had to consider the implication of the words 
"Jagir dowami." In one case reported in 7 Pat. 
752^ the meaning of ‘tbika dawami’ fell to be 
considered. Their Lordships quoted with appro- 
val from the Settlement Report of Mr. Sifton 
(as be then was) that the status of dowami in the 
record-of-rights is restricted to onltivating tenan- 
cies which have grown into tenures. The lexi- 
cographical meaning of the word *dowami* is 
'lasting, continuing.* The word, therefore, con- 
notes permanence. The question is, what sort of 


permanence is really meant. In 13 Beng. E. R. 
124,^ the meaning of the expression 'istimrari 
mukarrari’ was considered. 'Mukarrari’ means 
*a fixed allowance, quit rent’: vide Hindustani — 
English Dictionary by S. W. Fallon. The word 
‘istimrari,’ according to the same authority, 
means ‘perpetual, continuative, never ceasiog.’ 
The question that their Lordships of the Judi. 
cial Com^mittee had to consider was whether 
‘istimrari mukarrari’ means 'an estate of in- 
heritance.’ Their Lordships held that tbs expres- 
sion ‘istimrari mukarrari’ might mean either 
permanent during the life of the grantee or per- 
manent as regards hereditary descent. This view 
was re-affirmed and amplified in 12 Cal. 117.^ 
If the words ‘istimrari mukarrari* cannot unequi- 
vocally refer to a hereditary interest, then the 
word dowami also cannot refer to such an in- 
terest. Therefore, in my opinion, the mere men- 
lion of the word ‘dowami’ in the sanad, Ex. a, 
does not carry the case of the defendants- 
appellants very far. The sanad besides making 
mention of the word ‘dowami,’ also uses the word 
‘gift,’ The whole of the instrument is in Hindi, 
but the English word ‘gift’ has been used therein. 
At one place it is said that this will be a Jagir 
dowami and at another place it is mentioned 
that the Jagir will be by way of a gift. The 
meaning of the crucial word ‘dowami’ not being 
quite clear as already pointed out it cannot be 
said that the real intention of the grantor is 
quite apparent on the face of the document- Where 
such is the case, ore has to look to other relevant 
circumstances to find out the real intention. The 
circumstances under which the instrument was 
executed thus become important. So also the other 
terms of the instrument and tbe subsequent con- 
duct of tbe parties. First of all I shall deal with the 
other terms of the instrument. A remarkable 
feature of tbe document is tbe total absence of 
any of the familiar expressions like *ba /arsan- 
dan, al aulad and piitra pautradi' which we 
usually associate with instruments by which 
heritable rights are conferred. They are indeed 
not essential, bat they are usually met with in 
some form or other. Tbe sanad, ex. A, contains 
a desire of tbe grantor that Jharl Bam should 
come into possession and enjoy the usufruct. If 
a heritable estate was meant, then one would 
have expected a mention of the fact that, tbe 
grantee and his descendants will continue to 
enjoy subject-matter of tbe grant without any 
let or hindrance. 

[7] Next, I shall refer to the circumstances 
under which the sanad was granted. It is recited 
in the sanad, Ex. A, that the jagir is granted 
because of past services. It is further added that 
in future also Jbari Bam, the grantee, will con- 
tinue to render services. There is no evidence 
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that Jbari Bam was actually servant of the 
grantor. On the side of the plaintifi it was said 
in evidence that Tikait Fateh Narain wanted to 
utilise the services of Jbaii Bam and that he 
accordingly granted the sanad to him (Jhari 
Bam). The plaintiff’s case further was that 
Jbari Bam rendered service so long as he was 
alive. The case of the defendants-appellants, on 
the other hand, was that Jbari Ram helped the 
Tikait in the case brought by Akbar Ali by 
advancing a loan to him. Entries in some babi 
khatas were exhibited in this case to show that 
the Tikait was indebted to Jbari Bam. Kasbi 
Ham (D. w. 7) eon of Jbari Ram, in his deposi- 
tion baa said that the only concern that his 
father had with the late Tikait was that he lent 
money to the Tikait. There is no evidence to 
show that Jbari Bam advanced loans on any 
particularly favourable terms. There is also no 
evidence as to what Jbari Bam exactly did in 
connection with the case brought by Akbar Ali, 
save and except this that ho advanced some 
money and thereby saved some property of the 
Tikait from sale. The relationship between the 
Tikait and Jhari Bam was, thus, one of creditor 
and debtor. This is an important circumstance 
to be borne in mind. How’ever, much a debtor 
may feel obliged to bis creditor, it is unlikely 
that he (the debtor) will permanently deprive 
himself of bis property in favour of the creditor 
to repay bis debt of gratitude. In this connec- 
tion it will not be out of place to refer to the 
evidence regarding the means of the late Tikait. 
Fakira Lall (p. W. i) is a very old servant of the 
Tikait’s family. We learn from him that the 
plaintiff, respondent has got two villages, the 
annual income of which was Rs. 2000 before 
survey and Bs. 4000 since the survey. Wo also 
get from the same witness that in 1964 Sambat, 
which will correspond to 1907 A, D., the Tikait 
was indebted to the extent of Bs. 20,000. Tikait 
Dwarka Narayan Singh (p. W. 6), the plaintiff, 
had deposed to the effect that the debt amounted 
to RS. 65,000. Fakira Lall had further deposed 
that when the Tikait called Jhari Ram in 1968 
Sambat (1911 A. D.) ho told him (Jbari Ram) 
that he will not be able to pay him any salary. 
This shows that the financial ix)sition of tbe 
Tikait was far from satisfactory when tbe sanad 
was executed. It does not stand to reason that 
tbe Tikait circumstanced as be then was will 
execute a permanent sanad in favour of Jhari 
Bam, as contended on behalf of the defendants- 
appellants. 

[8] Tbe subsequent conduct of the parties is 
also relevant in this case, as pointed out above. 
The importance of such conduct was emphasised 
by liOrd Sugden iu bis oft quoted lines — 'Tell 
me what you have done under such a deed and 


I will tell you what that deed means,’ occurring 
in (1842) 1 Dr. & war 353* I.may refer to Exs. l 
and 4. Exhibit M is an objection by Jbari Ram 
under S3. S3 (l) and 111 (g), Chota Nagpur 
Tenancy Act before tbe Survey authorities. Tbo 
relief sought was that the plots covered by Ex. a 
might be entered as a perpetual jagir and not as 
a mere service tenure. Exhibit 4 is the decision 
of tbe Survey Officer. It is dated 18.7-19i:>. This 
decision is of some importance. The sanad in 
question was i^roduccd before the officer. The 

following few lines from Ex. 4 are important : 

“A registered Sanad is also produced iu support of 
tbe claim. The Sanad clearly stated that it is a Jagir 
gift but there is also a stipulation to the effect that tbe 
grantee will continue rendering such services. Fakira 
Lall who represents the defendant states that tbo 
lands are liable to resumption on tbe objector’s slopping 
to render services. Tbe first party does not deny this. 
The Sanad is, however, not very clear. When there is 
no dispute about the resumability I allow a .lagir 
Kbewat to tbe objector with resumable rights." 

On behalf of tbe defcndanta-appellants it has 
been contended that Jhari Ram was represented 
by one Chetlal, during tbe survey proceedings 
and that this Chetlal, being a brother of Fakira 
Lall (P. Y.’. 1) an old servant of tbe plaintiff, 
respondent, played him false and might have 
made an admisrsion which was detrimental to 
the interests of Jhari Ram. It is to be noted that 
Ex. M, the objection petition, was signed by 
Jhari Ram himself. At tbe time of tbe actual 
hearing of tbe objection petition, Jhari Ram 
might not have deen present, but it is difficult to 
believe that he remained ignorant of the order 
that was passed. No steps appear to have been 
taken by Jbari Ram to have the survey entry 
corrected. Referring to the evidence of Kasbi 
Bam (D. w. 7). one of the defendants, I find 
that there was a partition iu tbe family of tbe 
defendants in 1924 or 1925 in tbe presence of 
Chetlal. Chetlal obviously continued in tbe 
service of Jbari Ram long after the survey pro- 
ceedings were over. If he bad acted against the 
interests of bis master during the survey pro- 
ceedings of 1913, is it likely that be would be 
retained in service in 1924 or 1925? There are 
clear indications in the record to show that there 
was some sort of compromise between tbe parties 
about the time of survey. Exhibit 2 is tbe 
khewat of the village, and Ex. 8 is the khatian. 
Exhibit 2 shows that only 4.29 acres of land out 
of the area covered by Ex. A is in possession of 
Jbari Sah (same as Jhari Bam.) The total area, 
of 13 bighas will be much more than 4.29 acres. 
There is no clear evidence as to what happened 
to tbo rest. On behalf of the defendants appel- 
lants it was stated that as some of the lands 
were tanr (high land). Jbari Bam did not care 
for them. The khewat makes clear mention 
that the tenure is resumable. 
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[9] Another circumstance showing conduct is 
the execution of the deed of gift (Ex. L) and the 
deed of endowment (Ex. K). It may be said 
that Jhari Ram could not have parted with the 
iagir land in this way if he knew that the grant 
was for life only. If the attendant facts are 
closely examined it will be clear that this 
conduct of Jhari Ram was not a bona fide one. 
In the first place both the documents were 
executed on the same day. In the next place the 
beneficiaries were members of his own family. 
The deed of gift was, as already stated, in favour 
of his wife. The other document makes clear 
mention of the fact that the entire management 
of the dedicated property will remain in the 
hands of Jhari Ham and bis family. Lastly, 
under the two deeds Jhari Ram disposed of all 
the 4.29 acres of the jagir lands of which he was 
recorded in the Survey as evidenced by the 
Ehewat and Kbatian, Exts. 2 and 8 respectively. 
Exhibit Ij recites that Jhari Ram was old in 1981. 
He must have known that in view of the entry 
in the Survey Record of Rights dispute regarding 
the jagir land was bound to crop up after bis 
death. He therefore made haste to execute the 
two documents in question. If this conduct 
shows anything it shows that Jhari Ram appre- 
hended that there was trouble ahead. 

[10] The suit out of which the present appeal 
arises was filed in 1941. It may be asked why 
the plaintiff waited for about 6 years before be 
instituted the suit. No adverse inference should be 
drawn against him from this because be could 
file bis suit any time within the statutory period 
of limitation. 

[ 11 ] In my opinion the appeal is without any 
merit, and would dismiss it accordingly. In the 
circumstances of the case each party will bear 
bis own cost of this Court. 

[ 12 ] Manohar Lall J. — I am also of the 
same opinion, but wish to make a few observa- 
tions as to the construction which should! be 
placed upon the document of jagir grant. It is 
apt to draw attention to the observation of Lord 
Lavey in 26 l. A. 216® at p. 225 : 

“Whether the use of this word (that is to say, 
dawami) necessarily imports a perpetual hereditary 
iutereat, or whether, notwithstandiug the use of the 
word ‘dawami,* it may be held that upon the considera- 
tioDB of the object and provisions of the pottah as well 
as the Burroundlng circumstances the intention to grant 
a perpetual lease does not sufficiently appear, is a 
question of eome difficulty." 

The document in the present case has the word 
‘dawami’ which does not necessarily import 
lasting beyond the life of the grantee. The words 
naelan had naslan and batlan had hatlan are 
conspicuous by their absence in this grant. We 
are, therefore, forced to consider the object and 
provisions of the patta as well as the surrounding 


circumstances in order to find out whether the 
intention was to grant a lease lasting beyond the 
lifetime of the grantee. That this was so, does 
not sufiSciently appear. I am not in agreement 
with the argument of the Advooate.General that 
upon the construction of the patta itself it must 
refer ambiguously to a perpetual grant to be 
enjoyed by the grantee and his heirs. The 
surrounding circumstances and the object of the 
grant have been fully considered by my learned 
brother, and 1 agree with bis reasonings and 
conclusions. 

[13] There is a further difficulty in the way 
of the appellants namely that the survey record 
of rights distinctly states that after the dispute 
between the parties bad been settled it was 
agreed that the possession of the grantee over a 
part of the lands which were the subject of the 
original grant would be considered for his life- 
time only — be gave up his rights to the remain- 
ing. The entry in the record of rights must be 
presumed to be correct sod unless it is displaced 
by evidence to the contrary, the appeal must 
fail : see the Privy Council cases in 13 Pat. 689® 
and 12 P. Ij. T. 819.^ If the evidence and the 
circumstances disclosed in the evidence leave us 
in doubt as to the true import and meaning of 
the grant (which 1 have already stated is ambigu- 
ous), the plaintiff must succeed as the survey 
record of rights is in his favour. It is also to be 
observed that the parties gave a go.by to the 
original grant as in the survey record of rights the 
ancestor of the defendant was entered as in 
possession not over the whole area covered by the 
original grant but of a portion only. The learned 
Advocate-General drew out attention to the fact 
that in the survey record of rights reference is 
made to the title deed of the defendant’s 
ancestors based not on any new arrangement 
between the parties but to the original document 
of the jagir grant. In xoy opinion, however, the 
reference to the original document was made by 
the survey authorities for the sake of convenience 
to show bow the defendant originally came to 
acquire the rights in the properties. But as there 
was a dispute between the parties and the diapnte 
was settled, as expressly stated by the survey 
officer by the defendant’s ancestor agreeing to 
be recorded as in possession of a resumable grant, 
it is no longer open to the appellant to argue that 
we must ignore the whole of those proceedings 
which as I have said are clearly stated in the 
order of the Settlement officer. 

[14] For these reasons, I am of opinion that 
the appeal fails and most be dismissed, and in 
fihe circumstances each x>arty should bear bis 
own costs in this Court. 

D.H. Appeal dismissed. 
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'The "Registrar Cc^operatiDe Societiest Bihar 
<ind others — Appellants v. Haghulir Ram 
und others Respondents, 

A. I'. A. D. No. 1750 of 1945, DeoUled on 11-9-1947. 
from decision of Sub-Judge, 2nd Court, Arrab, D/- 19' 
«-1945. 

Bihar and Orissa Co>operative Societies Act (6 
[VI] of 1935), S. 57 (2) and (3) — Applicability — 
Award by liquidator makings person liable as surety 
of member of society under liquidation — Suit to 
declare award as ultra vires — Leave of Registrar 
is necessary. 

Sub-section (3) of S. 57, cannot be interpreted to mean 
that where an order passed by a liquidator is challenged 
on the ground that it was passed without jurisdiction, 
no leave of the Registrar is necessary under sub-s. (2). 
Reading sub*ss. (2) and (3) together it is clear that 
whatever may be the scope of the suit or legal proceed- 
ing that may be instituted against a liquidator as such, 
the leave of the Registrar will be necessary. Thus, 
where a person institutes a suit against a liquidator as 
such for a declaration that an award passed by the 
liquidator to the effect that the person who was a surety 
for one of the members of the society under Itquidalicu 
was liable for the amount for which he was a surety 
was ultra vires and ineffective, leave of the Registrar 
under sub-s. (2) is necessary and sub-s. (3) cau be of no 
avail: 1944 P. W. N. 172, Ref. - [Para 6J 

Cases referred '. — 

' 1 . (’44) 1944 P. W. N. 172, Shamji Lire v. Central Co- 
operative Bank Ltd. 

2. (’35) 15 Pat. 246 : 23 A. I. R. 1936 Pat, 87 : 160 
I. C. 915. Secy, of State v. Kameshwar Singh. 

Sarjoo Prasad, Oirijanandan Prasad and Shyam 
■JBehari Prasad — for Appellants. 

D. N, Varma, A. B. N. Stn/ta aiul M. Rahynan 

for Respondents. 

Mukharji J. — This is defendants' second ap. 
peal against a judgment of reversal, The plain- 
tiff, Raghubir Ram, respondent 1 in this second 
appeal, brought a suit against the Registrar of 
C^-operatiye Societies and others for a declara- 
tion that a certain award obtained by defeadan| 
4 who was a liquidator was illegal, ineffective 
and liable to be set aside. There was an alterna- 
tive prayer that the property belonging to the 
plaintiff and sold by the liquidator might be 
returned to the plaintiff on payment of Rupees 
297 / 5 /- for which the property had been sold. 

[ 2 ] The case of the plaintiff-respondent may 
be briefly stated as follows: There was a Cen- 
tral Co-operative^ Bank at Buxar and this bad 
gone under liquidation. Defendant 1 the Registrar 
of Co-operative Societies in Bibar, appointed 
defendants 2 and 3 the Ofiicial Liquidators for the 
discharge of the duties of the Bank. Under the said 
Central Co-operative Bank there was a Co-opera- 
tive Society in Belaon, thana Nawanagar. The 
Official Liquidators took possession of the assets of 
this Society. Defendant 4 was the liquidator for 
this Society at the beginning, but defendants 2 and 
3 subsequently took charge from him. One Yusuf 
1948 P/48 & 44 
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Mia was a member of the aforsmentioced Belaon 
Co-operative Society. He had taken a loan from 
the Society and the name of the plaintiff ap- 
pears in the books of the Society as surety for 
this Yusuf Mian although as a matter of fact ho 
did not oft'er himself as such. Defendant 4 , as 
liquidator determined the contribution payable 
by the plaintiff without giving the plaintiff* the 
notice to which he was entitled. Rs. 297/5 was 
the contribution thus fixed. Later on the order 
of the liquidator was executed and the property 
of the plaintiff was put up for sale. Having come 
to know of the impending sale and in order to 
save his property worth rs. 3000 the plaintiff ap- 
proached the registrar and offered to pay the 
amount of Rs. 297/5 to the department. The Co- 
operative department allowed the matter to drag 
on until at last the property of the plaintiff was 
sold and it was purchased by the liquidator. 
After the sale defendant 1 the registrar, agreed 
to return the property to the plaintiff* if the latter 
made full payments of all his dues to the Co- 
operative department. The plaintiff* was all along 
willing to pay the amount, but the defendants 
backed out of the contract and did not restore 
the property to the plaintiff*. Failing to obtain 
any remedy at the hands of the defendants, tho 
plaintiff served a notice on them under s. SO, 
Civil P. C. Cause of action according to the 
plaintiff accrued for the first time on 24th January 
1940 when the award was prepared. 

[3] The suit brought by the plaintiff-respon- 
dent was contested by nil the defendants who 
filed separate written statements. It was denied 
that the plaintiff had any cause of action. Tho 
allegation in the plaint that the name of the 
plaintiff was fraudulently inserted in the loan 
register of the Society was denied. It was further 
case of tho defendants that the liquidator deter- 
mined the question of contribution after giving 
full opportunity to all persons concerned. It was 
also the defence case that there was no completed 
contract for the return of the property sold at 
the instance of the liquidator. Upon the plead- 
ings of the parties the learned Munsif who tried 
the suit framed three issues of which the first 
was whether the award dated 24th January lOio 
is illegal and liable to be set aside. The second 
issue was whether the plaintiff is entitled to get 
back the properties in suit after payment of 
RS. 297/6. The last issue was whether the plain- 
tiffs are entitled to any reliefs. 

[4] The learned Munsif came to the conclusion 
that notice was served on the plaintiff and that 
he was given an opportunity of being heard be- 
fore tbe award was passed. So far as the ques- 
tion of recovery of possession of the property in 
suit was concerned, tbe position was like this. 
On the date the suit was taken up for hearing 
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the plaintiff filed an amendment petition to the 
effect that a decree for recovery of possession as 
also a decree for mesne profits might be passed 
after realizing proper court-fees. It was found 
that the value of the property in question came to 
Es. 3000 to Bs. 4000. If the suit was to be valued 
at BS. 3000 or R9. 4000 then the learned Munsif 
could not try it because in that case it would 
have been beyond bis pecuniary jurisdiction. 
The plaintiff thought it best not to press his 
prayer for amendment and so the question of 
any amendment of the plaint ended there. In 
the result, the learned Munsif dismissed the suit 
of the plaintiff with costs. The plaintiff there- 
after filed an appeal which was heard by the 
second Subordinate Judge of Arrah. The learned 
Subordinate Judge held that the suit was main- 
tainable. It was argued before him that in view 
of the provisions of S. 57 ( 2 ), Bihar and Orissa 
Co-operotive Societies Act, the suit could not be 
maintained. This contention was negatived. As 
for the question as to whether there was a com- 
pleted contract or not, the learned Subordinate 
Judge found against the plaintiff. The learned 
first lower appellate Court also found that no 
notice was served on the plaintiff in the award 
p^roceedings and for this reason he held that the 
Jiquidator had no jurisdiction to pass the award 
in question. Point No, 3 before the learned Sub- 
ordinate Judge was whether the plaintiff stood 
surety for Yusuf Mian for the repayment of the 
loan taken by the latter. The finding is in favour 
of the plaintiff. The learned Subordinate Judge 
allowed the appeal with costs : Hence this 
second appeal. 

[6] Ac the time of the bearing of the app^eal 
a registered post card was produced to show that 
notice as contemplated by s. 44 (3) (8), Bihar and 
Orissa Co-operative Societies Act, was actually 
issued, but that the same was refused by tbe 
addressee. In the absence of tbe evidence of tbe 
postal peon tbe registered post card cannot be 
accepted in evidence to show that it was actually 
refused. 

[6] The learned Advocate for the appellants 
took bis stand on S. 57 of the Act and contended 
that under sub-s. ( 2 ) of that section a suit could 
be brought only W leave of the Registrar and 
subject to such terms as he might impxsse. Tbe 
learned Advocate for the respondents, on the 
other band, relied on sub s. (8) of S. 67. Sub- 

eection (l) of S. 67 provides that : 

‘ Save in so far as is expressly provided in this Act, no 
Civil or Revenue Court shall have any jurisdiction in 
respect of any matter concorced with the winding op 
or dissolution of a registered society under this Act, or 
of any dispute required by S. 48 to be referred to tbe 
registrar.** 

Then comes sub-a. ( 2 ) which reads as follows : 

“While a society is in liquidation no suit Oi other legal 
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proceeding shall be proceeded with or instituted agaiosb 
tbe liquidator as such or against tbe society or any 
member thereof on any matter touching the affairs of 
tbe society, except by leave cf tbe Registrar and subject 
to such terms as he may impose.’* 

Id the present case respondent Raghubir Bam 
instituted a suit against tbe liquidator appiointed 
by the Registrar and the suit was against tbe 
liquidator as such. Further, it was a suit in 
which there was a prayer for a declaration that 
a certain award passed by the liquidator was 
ultra vires and ineffective. The award was to 
tbe effect that re5i)ODdent Raghubir Ram who 
W’as a surety for one of tbe members of the 
society under liquidation was liable for the 
amount for which he was a surety. Thus all tbe 
requirements of sub-s. ( 2 ) of S. 57 are there and 
therefore one would think that the leave of the 
Registrar was necessary. Let me now turn to 
Bub-s. (3) of s. 57 to see whether according to 
the provisions of this sub-section it was not in- 
cumbent upon Bagbubar Ram to apply for tho 
leave of the Registrar. Sub-section (3) may also 
be quoted in full : 

“No order of the local Government, District Judge». 
Registrar, a person appointed to assist the Registrar,, 
liquidator, or an arbitrator or arbitrators purporting to 
be one, which under any provision of this Act is de- 
clared to be final, shall be liable to be cballenged, set 
aside, modified, revised, or declared void in any Court, 
upon merits or upon any ground whatsoever except 
want of jurisdiction.’* 

The argument that bas been advanced on behalf 
of tbe respondents is that where an order passed 
by a liquidator is challenged on tbe ground that 
it was passed without jurisdiction, no leave of 
the Registrar is necessary. I do not think sub- 
8. ( 3 ) of S. 57 can bear an interpretation lik&f 
ibis. This sub.eection merely says that certain' 
orders passed by certain authorities including a 
liquidator cannot be cballenged on any other 
ground except that such an order was passed 
without jurisdiction. Sub-section (3) merely res- 
tricts the scope of the legal proceeding that may 
be taken to avoid tbe effect of certain orders- 
passed by certain authorities including a liqui- 
dator. Sub-section (2) clearly lays down that no 
. suit or legal proceeding is to be proceeded with 
or instituted against the liquidator as such oiy 
any matter touching the affairs of the society 
under liquidation except by leave of the Regis- 
trar and subject to such terms as. be may impose. 
Sub-section (3) refers to certain orders which 
under tbe Act itself have been declared to be 
final. Section 44 (6) provides that the ordera of 
the liquidator, subject to any order of tbe District 
Judge on appeal shall be final. Similarly s. 4S 
which deals with disputes provides in sub-s. (SV 
as follows : 

“Save as expressly provided in tbisseclion, a decision 
of the Registrar under this section, and subject to the 
orders of the Registrar on appeal or review, a decisioxk^ 
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giTen in a dispute transferred or referred under cl. (b) 
or (o) of sub-s. (2), shall be final.’* 

All that sub-s. (8) o£ S. -57 lays down is that 
orders which are declared to be final under the 
Co operatfive Societies Act can be challenged only 
on the ground of want of jurisdiction. Sub- 
section (2) of S. 57 refers to any suit or legal 
proceeding that can be instituted against the 
liquidator as such. Reading sub-ss. ( 2 ) and (3) 
together it is not difficult to see that whatever 
may be the scope of the suit or legal proceeding 
that may be instituted against a liquidator as 
such the leave of the Registrar will be necessary. 
If leave is refused no suit or legal proceeding 
can be instituted. In 1944 p. w. N. 172,^ during 
the pendency of an appeal against a Co-operative 
Bank the latter went into liquidation and the 
liquidator was made party respondent and the 
appellant applied to the Registrar under s. 57 i2), 
Bihar and Orissa Co-operative Societies Act for 
leave to proceed with the appeal; but the per- 
mission was not given. It was held that the 
appeal was not maintainable. In the reported 
case the plaintiff, who was a contractor, sued for 
money which according to him was due to him 
from the Central Co-operative Bank Ltd. of 
Sitamarhi. 'When the suit was brought there was 
no question of any liquidator, but it was during 
the pendency of the appeal that the Bank went 
under liquidation and a liquidator was appointed. 
The circumstances of the present case are of 
course different from those of the reported case, 
but for the reasons already given, I am inclined 
to think that sub-s. (2) of S. 67 has full applica- 
tion to the facts of the present case. Permission 
of the Registrar was necessary. Sub-section (3) 
of S. 57 can be of no avail to the plaintiff-res- 
pendent. In ibis view of the matter, the suit of 
the plaintiff was not maintainable and it sbobld 
have been dismissed. 

[7] The appeal is allowed and the judgment 
and decree of the learned first appellate Court 
are set aside. The plaintiff’s suit stands dismissed. 
In the special circumstances of the case, how- 
ever, the parties will bear their costs throughout. 

[el Sinha J. — The . crucial question upon 
which the decision of the appeal hinges is whe- 
ther the suit giving rise to this appeal, instituted 
without the leave of the Registrar of Co-opera- 
tive Societies, is maintainable in view of the pro- 
visions of s. 57, Bibar and Orissa Co-operative 
Societies Act, 6 [Vil of 1985. As there are no pre- 
cedents to guide us in the determination of this 
question, it is neceEsary to examine in detail the 
relevant provisions of the Act in order to appre- 
ciate the position. Under s. 40 of the Act, the 
Registrar is empowered to determine whether 
any person, who had taken any part in the 
organization or management of a society gov- 


erned by the Act, shall be liable to compensate 
the society in circumstances contemplated by 
that section. Such determination by the Regis- 
trar is declared to be final subject to the result 
of an appeal to the Provincial Government, and 
the orders of the Provincial Governmenton an ap- 
peal from the Registrar's orders are also declared 
to be final. In chap. 6, relating to supersession of 
managing committees and dissolution of regis- 
tered societies, the Registrar has been empower- 
ed by s. 41 to dissolve the managing committee 
of a society, and such an order has been declared 
final subject to the result of an appeal to the 
Provincial Government, and the orders of the 
Provincial Government on an appeal from the 
Registrar’s order have also been declared to be 
final. By s.42, the Registrar has been empower- 
ed to order the winding up of a registered 
society. His orders under S. 42 are liable to an 
appeal to the Provincial Government under s. 43, 
and, subject to the result of such an appeal, his 
orders are declared to be final, and in the event 
of an appeal to the Provincial Government, 
their orders are declared to be final. Under S. 44, 
the Registrar has been empowered to appoint a 
liquidator after he has passed an order for the 
W’inding up of a registered society. Such a liqui- 
dator has been vested with very wide powers of 
disposal of the assets of the society, of liquida- 
tion of its liabilities, of instituting and defending 
suits on behalf of the society, as also of doing 
such other acts as may be necessary for deter- 
mining the assets and liabilities of tfbe society. 
Under sub-s. ( 5 ) of s. 44, an appeal may lie to 
the Court of the District Judge from certain 
orders of the liquidator, enumerated therein, 
with the special sanction of the Registrar. The 
Registrar has also been given powers of revision 
in respect of order passed by the liquidator of a 
registered society. The orders of the liquidator 
unless revised ly the Registrar, and of the Regis- 
trar passed in bis revisional jurisdiction, and of 
the District Judge in the event of an oppeal as 
aforesaid have been declared to be final by sub- 
s. (6) of s. 44. Section 48 contains provisions for 
the reference to the Registrar of any disputes 
amongst members, past members or their repre- 
sentatives-in-interest or between them on the one 
band and the society, its managing committee or 
any officer, agent or servant of the society on 
the other, or between the society and any other 
registered society. On such a reference, it is open 
to the Registrar to decide the dispute himself or 
to transfer the case for decision by any other 
officer exercising the powers of a Registrar in 
that behalf or to an arbitrator or arbitrators. By 
sub-s. ( 5 ) of S. 48, tbe tribunal deciding the matter 
Is authorized to pass “a mortgage award which 
shall have the same force as a mortgage decree 
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o! a competent civil Court,” and, by sub-a. (6) 
of that section, provision is made for an appeal 
to the Registrar from the decision of the arbi- 
trator or arbitrators or of the authority to whom 
the Registrar may have transferred the case. 
The Registrar is also vested with inherent juris, 
diction to review orders passed by him or by 
other authorities on a reference by him. By sub. 
s. (8) of the section, the Registrar is empowered 
to state a case, and refer it to the District Judge 
for decision, and the decision of the District 
Judge, on such a reference, is declared to be final. 
Similarly, by sub s. (9) of the section, the deci- 
sion of the arbitrators or of the tribunal, to whom 
the Registrar may have transferred the case for 
disposal, is declared to be final subject to the 
orders of the Registrar On appeal or review 
which, in its turn, is declared to be final subject 
to the orders of the Registrar on appeal or review 
which, in its turn, is declared to be final. For 
the purposes of determining the matters within 
their respective jurisdictions, the liquidator, the 
arbitrators, or any other authority exercising the 
powers of a Registrar, and the Registrar himself 
have been vested with the powers of a civil Court 
to summon and enforce the attendance of wit- 
nesses and parties concerned, and to examine 
them upon oath, and to compel the production of 
any books, documents, etc., as if they were civil 
Courts functioning uuder the Civil Procedure 
Code. 

[9] It will thus appear that the liquidator, 
the arbitrator or arbitrators, the Registrar or an 
officer discharging bis functions, and ultimately, 
the Court of the District Judge have been vested 
with wide powers of determining the assets and 
liabilities of the society in question, and, in doing 
so, of determining the. liabilities of members or 
of past members or their legal representatives to 
the society, and their decisions have been 
declared to be final subject, as aforesaid, to the 
result of an appeal provided by the Act itself. 
Similarly, certain orders of the Registrar in the 
matter of supei-session of managing committees 
or of dissolution of registered societies or of the 
amount of compensation to be paid by the ser- 
vants or agents of the society have been 
declared to be final subject to the result of an 
appeal to the Provincial Government whose 
orders are ultimately declared to be final. It 
would, therefore, appear that the Legislature has 
intended to provide for a special machinery 
which should deal with matters of civil nature 
speedily and finally — matters which would ordi- 
narily be entertainable' by the ordinary civil 
Courts in accordance with the elaborate proce- 
dure laid down in the Civil Procedure Code. It 
is settled by decisions of this Court and of the 
Judicial Committee of the Privy Council that, 


where a special machinery has been provided 
for adjudication of certain civil disputes, and 
the decision of that tribunal has been declared 
to be final, the jurisdiction of the civil Courts 
is barred : vide 15 Pat. 246.® The sections of the 
Act discussed so far make it clear beyond doubt 
that the decision of the tribunals created by the 
Act was intended to be final; but the Legislature 
has provided further and enacted S. 57 relating 
to the bar of jurisdiction of the civil Courts. 
Sub. section (l) of S. 57 lays down an absolute 
bar in respect of matters specifically referred to 
in that sub-section. Sub-section ( 2 ) of that sec- 
tion lays down a conditional bar to the institu- 
tion of suits against the society, or any member 
thereof, or against the liquidator as such, during 
the pendency of the liquidation proceedings in 
respect of any matter touching the affairs of the 
society, “except by leave of the Registrar and 
subject to such terms as he may impose.” In the 
present case it is not claimed that the leave of 
the Registrar has been obtained : On the other 
hand, the indications in the record are that such 
a leave was prayed for and refused. But it is 
contended on behalf of the plaintiff-respondent 
in this Court that sub-s. (3) of S. 57 comes to his 
rescue. The question is whether sub-s. (3) of 
S. 57 permits a suit against the liquidator of 
the registered society to be instituted without the 
leave of the Registrar, because it is alleged in 
the plaint that the award of the liquidatoi^ 
against the plaintiff was without jurisdiction, 
the ground alleged being that the plaintiff bad 
not been given notice of the proceedings. The 
learned Munsif, who tried the suit in the first 
instance, came to the conclusion that the plain- 
tiff had such a notice. The lower appellate 
Court has come to the contrary conclusion. The 
appellants have offered to adduce additional 
evidence to substantiate their allegation that the 
plaintiff had been given the usual notices as re- 
quired by the Act. But, in my opinion, the ques- 
tion of admitting additional evidence at this 
stage need not be gone into, though, in my opi- 
nion, there are grounds worth considering for 
taking such a course. In the view I take of the 
legal position, it is not necessary to go into that 
question. In my opinion, sub-s. (3) does not con- 
trol the provisions of sub-s. ( 2 ) of S. 67. Sub- 
section (3) prohibits a suit or legal proceeding 
against the liquidator, or the society, or any 
member thereof, on any matter touching the 
affairs of the society unless the leave of the 
Registrar has been obtained for the insiitation 
of such a suit or proceeding. On the other hand, 
sub-s. (3) declares again the finality and conclu- 
siveness of the order of the Provincial Govern- 
ment, the District Judge, the Registrar, the 
liquidator and other tribunals created by the 
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Act, which have been declared final according to 
the provisions of Ss. 40 to 44 and 46, as the case 
may be, and sets out one single ground, namely, 
“want of jurisdiction” on which such an order 
may be "set aside, modified, revised, or declared 
void in any Court.” In other words sub-s. (3) 
restricts the ground,3 on which such final orders 
of the authorities created by the Act as aforesaid 
may be challenged, not in limine but subject to 
the restriction as regards the leave of the Regis- 
trar in such cases as are within the purview of 
sub-s. (2) of S. 57, It is clear, therefore, that 
the two sub sections deal with entirely difie- 
rent matters, one laying down the necessity 
of the leave of the Registrar in certain spe- 
cified cases (like the present), while the other 
declaring the single ground on which the final 
orders of the authorities created by the Act may 
be challenged. Hence, it is true to say that a 
suit brought with the leave of the Registrar as 
contemplated in sub-s. (2) may fail if the ground 
of "want of jurisdiction” is not made out. But a 
suit in which that ground is made out will fail 
on the ground of maintainability, in the absence 
of the necessary leave of the Registrar. 

ClO] In this view of the matter, it is not 
necessary to consider the further question 
whether non- service of notice on the i^laintifi' 
(assuming that the finding of the lower appel- 
late ODurt that there was no notice to the plain- 
tiff is correct) can come within the purview of 
sub-s. (3) of S. 57. It notice is issued but not 
served either by the negligence of the serving 
peon or on account of mistaken identity, that 
• circumstance may not attract the provisions of 
sub s. (3). In my opinion, it is only in cases 
where the statutory notice is not issued at all 
that the question of "want of jurisdiction” can 
arise. But this matter need not he pursued 
further in view of the conclusion I haye already 
arrived at in agreement with my learned 
brother that the absence of the necessary leave 
of the Registrar vitiates the entire proceedings 
in this suit, which must be dismissed on that 
ground alone. On these grounds, I agree with 
my learned brother that the appeal should be 
allowed and the suit dismissed but without costs 
in the circumstances. 

v.R. Appeal allowed. 


A. I. R. (85) 1948 Patna 341 [C. N. 120 .] 
Reuben and Mdkharji JJ. 

Saradindu Gangopadheya — Appellant v. 
Kirnial Nalini Devi and another — Respon- 


dents. 

A. F. A. D. Ko. 83 of 1946. Decided on 17-10-1947, 
from decision of Addi. Dist. Judge, Duinka, D/- 5-2- 

Succession Act (39 [XXXIX] ol 1925), S. 2 (h) — 
Document held not will but deed oi dedication. 


Id order to construe a document one should look 
to the document itself. If it is not clear, then the 
intention of its author is to be gathered from the sur- 
rounding circumstances. Where the language is plain 
and unambiguous the fact that the parties bad interpreted 
the words in a sense dift'ecent front that which the 
words tbe-mselves plainly boro could not affect the con- 
struction. The document should be construed as a 
whole. The ijiteslion of construing it in parts can only 
arise if read as a whole the document gives rise to 
inconsistencies and absurdities t 1900 A. C. 260 and 
8 A. I. It. 1921 1’. C. 80, Txd. on. [Pnras 6 and 7] 
A document was executed by a barely literate lady 
in Beuguli. The first part of it related to the dedication 
of ul! the properties' movable and immovable wbicli 
belonged to the lady ou the date the document was 
executed. The language of the documout made it clear 
beyond any doubt that the dedication was to take effect 
immediately it it had not already taken effect. The 
second part of the document related to the appoint- 
ment of sbebaits : 

Held, that the mere mention of the word “will” 
would not make a document a tefetamenlary ouaif really 
it is not so. No doubt a document could be partly a 
will and partly of a non-teetnmentary character. But 
the second pait could cot be construed as a will because 
the sbeba't could not alienate sbebait?bip by will. 
According to the definition of “will” the property which 
the testator disposes of by his will must remain bis 
property at the time of bis death, or must roDjain his 
property when the terms of tte will are given effect to. 
A sliebait holds his office for bis life. If he can alienate 
sbebaitship, be can do so during bis life time. The 
document could not therefore be coustrued as a will; 
(-’rti.c laic referred. [I’aras 6, 7] 

One of the real tests of a valid will is whether it is 
rcvccable. If a document is such that it cannot be 
revoked, it cannot be called a will in the real sense of 
the term. The lady made no such reservation in the 
alleged ^Yill. After having laid down the line of succes- 
sion to sbebaitship it was not open to her to effect any 
charge even if she wanted to do so.. lu tliis view oi the 
matter also the document in question could not be con- 
strued to be a will. [I’ara 10] 

Cases referred ’. — 

1 . (1900) 1900 A. C. 260 : G9 E. J. Cb. 510: 82 L. T. 
429, North Eastern Rly. Co. v. Lord Hastings. 

2. (’21) 25 C. W. N.*-jll : 8 A. I. R. 1921 P. C. 80 : 5s 
1. C. 228 (P. C.)> Xhugnanapal v. Ponnummal Nadu- 
thi. 

3. (1846) 115 E. R. 1041, Doc v. Cross. 

4 . (’1.5) 26 1. C. 3G3 : 2 .\. I. K. 1915 Mad. 930, Ven- 
kata Subbarajadu v. Pullamma. 

5. (’08) 35 Cal. 226, Rajeshwar MuHiclr v. Gopeshwar 

Mullik. . ,, 

6 . (05) 32 Cal. 1082, Chaitanya Gobind v. Dayal Go- 

binda. 

7 . (’27) 46 C. L. J. 14.5; 14 K. I. R. 1927 Cal. 7-">6: lOi 
I. C. 12. I'macharan v. Rakhal Das. 

8. (’23) 50 Cal. 197 : 10 A. I. B. 1923 Cal. .10 : 70 I. C. 
175, Gouri Kumari Dasee v. Ramanimoyi Dasee. 

9. (’36) 17 P. L. T. 253 : 2.3 A. I. R. 193G Pat. -i^O : 
162 I. C. 466, Janki Das v. Kalu Ram. 

JJr. D. N. Hitter and A. K. flitter —for Appellant. 
L. K. Jha, U. H. Sinha and S. It. Ohosal —for 
HespoDdents. 

Mukharji J. — This ia a first apf^al by one 
Saradindu Gangopadhya whose application for 
the grant of probate in respect of a document 
which, according to him is the will of a lady 
named, Jsgat Tara Debi. has been rejected by 
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the learned Additional District Judge of Dumka 
(Santal Parganas). The document in question 
is Ex. 1, and it has been printed at p. 32 of the 
paper- book. 

[ 2 ] The application for probate was filed on 
2-8-1944, the testatrix died on G-7 1944 at Deoghar 
which was her fixed place of abode. According 
to para. 3 of the application for probate, the ap- 
pellant is the shebait named in the will and is 
also the executor by implication. The amount of 
assets which is likely to come to the petitioner’s 
hand is Rs. 22.G50 8 0: vide para. 4 of the ap- 
plication for probate. The details of the assets 
are set forth in annexure A of the will. In the 
first place there was a prayer that a probate of 
the will might be granted. There was an alter- 
native prayer that if the petitioner was not 
entitled to get a probate of the will, then letters 
of administration might be granted with the will 
annexed thereto. The properties mentioned in 
annexure A included both movable and immov- 
able properties. Among others there is a brick 
built house valued at Rs. lo.ooo. 

[3] The main objector was Nirmal Nalini 
Devi. She is the widow of a deceased son of the 
testatrix. Another objector was Birendra Nath 
Pandoy who is the son of one Bidbu Bhusan 
Faudey, a deceased brother of Eali Frasanna 
Fandey, the husband of Mt. Jagat Tara Debi, 
the testatrix. The genuineness of the will was 
called in question by the objectors. According to 
them even if it is genuine, it is not a will. The 
title of the testatrix to the properties mentioned 
in annexure A, already referred to and her right 
to dispose them of were challenged by the ob- 
jector Nirmal Nalini Devi in para. 6 of her ob- 
jection petition. In para. 8 and the subsequent 
paragraphs some serious allegations were made 
against the present appellant. Upon the plead- 
ings of the parties, the learned Additional District 
Judge framed issues which are to be found at 
p. IG of the paper-book. These are as follows : 
(1) Is the docuiment alleged to be the last "will" 
of Jagat Tara Devi, a "will" within the meaning 
of the Succession Act ? ( 2 ) Is the document 
genuine and duly attested ? (8) Can a probate or 
letters of administration with a copy of the 
alleged "will" annexed thereto be granted to the 
applicant ? 

[4] The above issues were framed on SO-5-1946. 
The learned Additional District Judge by his 
order dated 5-2-194C held that “the application 
cannot be admitted to probate." The application 
was accordingly dismissed, but without costs. 
Hence this appeal. 

[6] Before I proceed further, I may refer to 
the contents of the alleged will. The document 
»B in Bengali and purports to have been written 
by the lady herself. The handwriting will suggest 


even to a casual observer that the writer was 
barely literate. The English translation of the 
will is to be found at p. 32 of the paper.book and 
it is as follows : 

“I, this day, in a state of sound health, and mind, 
dedicate to Goddess Eailashri Mata whatever movable 
and immovable properties I possess. My relatives have 
no right whatsoever to interfere with this property and 
no one shall be competent to gift away or sell this pro* 
perty. After my death, my husband shall be the 
shebait. He shall not be competent to gift away or 
sell the same. After my husband’s death Saradendu 
Gangopadhya shall be the shebait. 1 have got another 
debottar will drafted and the same is lying with the 
former Head Master of the Local school who is at pre- 
sent practising as a lawyer at Deoghar. I have not 
affixed my signature to it. The contents of that will 
were similar to those of this document. If I suddenly 
die this document shall be treated as my debottar will, 
and work .chall be carried out In accordance with tbe 
directions mentioned in this document. I affix my 
signature and I exactly put down in writing what 1 
have resolved in my mind. I have got no other will or 
document besides this document which I have executed 
and the unsigned and unregistered (will) which lies 
with the said lawyer. If 1 suddenly die, this document 
shall be treated as my debottar will. If my husband or 
my relations put obstruction in any way, it will not be 
accepted for all these bouses, movable and immovable 
properties have been acquired out of my exclusive 
stridhan. My relatioijs shall not be competent to 
interfere in any way with this debottar property and 
they shall not be treated as heirs of this property." 

Srimati Jagat Tara Devi then affixed her sigua- 
ture and also the date. Tbe first witness is her 
husband Eali Frasanna Pandey. £[is sigoature is 
I}receded by tbe following endorsement. 

*'My wife has, this day, scribed this in her own 
handwriting and she has herself put down the 
signature." 

Then there are three witnesses more includiog* 
a doctor named Sourindra Nath Mukhopadbya. 
Tbe present appellant Saradindu Gangopadhya 
also signed as one of tbe witnesses, Tbe date put 
down by Srimati Jagat Tara Debi is 6-9-1939, 
while thrqp of tbe witnesses signed on 7-9-1939. 

[6] In order to fully appreciate the arguments 
advanced in this case regarding tbe trne charac- 
ter of the document, Ex. 1, it is necessary to 
bear in mind tbe definition of the term ‘will* as 
given in the Succession Act (Act 39 [xxxixJ of 
1926). Section 2 (h) is as follows : 

“ ‘Will’ means the legal declaration of the intention 
of a testator with respect to bis property which he 
desires to be carried into effect after his death." 

The document, Ex. 1, can be divided into two 
parts. The first part of it relates to tbe dedica- 
tion of all tbe -properties movable and immov- 
able which belonged to the lady on tbe date tbs 
document was executed. Tbe language of tbe 
document makes it clear beyond any doubt that 
tbe dedication was to take effect immediately 
if it bad not already taken effect. The words 
"arpan harilam" occurring in the document 
mean ‘T dedicate." Disposition of property inter 
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’otvos cannot form the subiect matter of a will. 
The second part of the document, Ex. 1, relates 
to the appointment of shebaits. Dr. D. N. Milter 
in his able argument has contended that shebait. 
ahip being a property, this part of the document 
should be construed as a will. Mr. L. K. Jha 
appearing for the other side accepts the position, 
but his contention is that the document in 
question should not be construed as a will. 
^According to him, the document is nothing more 
than a deed of dedication in which the foundress 
indicates the line of succession so far as the she- 
baitship is concerned. Dr. Mitter has contended 
that a document may be non-testamentary in 
part and yet be admitted to probate. As regards 
iiis contention that shebaitship is a property, I 
need not refer to the various rulings that have 
been cited by him because, as already indicated, 
Mr. Jha accepts the position. The only question 
in this case is what should be the proper cons- 
truction of Ex. 1. It is a well established princi- 
ple of law that in order to construe a document 
one should look to the document itself. If it is 
not clear, then the intention of its author is to 
be gathered from the surrounding circumstances. 
It is not the case of either party that the docu- 
ment, Ex. 1, is vague or that it is couched in 
equivocal language. In 1900 A. C. 260,^ their 
LiOrdships have laid down that where the langu- 
age is plain and unambiguous the fact that the 
parties had interpreted the words in a sense 
different from that which the words themselves 
plainly bore could not affect the construction. 
A perusal of the document, ex. l, makes it clear 
that the lady first of all dedicated her properties, 
and then laid down who should be the succes- 
sive shebait. No doubt she makes use of the 
term ‘will’, but the mere mention of the word 
‘will* will not make a document a testamentary 
one if really it is not so. Their Lordships of the 
Judicial Committee have made this observation 
in 25 C. w. N. 611.^ One is to remember that 
the document in our case was executed by a 
lady who apparently had very ^ittle education. 
It will be too much to suppose that she under- 
stood what is meant by will. One thing which 
is noteworthy is that wherever she has used 
the word “will” she has qualified it by the word 
'debottuc’. From this it is sufficiently clear that 
•what was uppermost in bee mind was that she 
was creating a debottar of her properties both 
movable and immovable. 

[7] That a document can be partly a will and 
partly of a non-testamentary character does not 
admit of any serious doubt in view of reported 
decisions on this point. Williams in his Law of 
Executors and Administrators, Edn. lo. vol. l, 
at p. 291, says that a will may be in part 
admitted to probate and in part may be refused. 


The learned author goes on to say that although 
this may be so, the Court even by consent 
cannot order a passage of the will to be expung- 
ed which the testator being of sound mind in- 
tended to form part of it. In 115 E. R. 1011,^ 
a power of attorney was executed by a son 
serving in the Army in India in favour of his 
mother who was in England. According to the 
terms of the power of attorney the mother was 
to receive and bold the income from certain 
properties in England until the son should return. 
There was also a provision that if the son did 
not return to England, the mother will take the 
income. The document was acted upon and the 
son died in India without returning to England. 
It was held that the disposing part of the docu- 
ment constituted a will. In 2G I. C. 363,* there 
was a letter which in part effected immediate 
settlement. The rest of the letter related to the 
dispositions of property after the writer’s death. 
The Madras High Court held that the latter pare 
is a will. Instances like these could be multipli- 
ed. On the authority of the decisions just men- 
tioned it was argued by Dr. D. N. Mitter on 
behalf of the appellant that the second part of 
the document, Ex. l, which relates to the appoint- 
ment of shebaits after the death of Jagat Tara 
Debi should be treated as a will although the 
other part which creates an endowment may 
not be treated as such. Above I have stated 
that in the matter of the construction of a docu- 
ment one has to focus one’s attention on the 
language of the document. Another impoctanti 
point to be remembered in such a case is thatl 
the document should be construed as a whole. 
Exhibit 1 which we are called upon to construe 
is quite a short document and was apparently 
written at one sitting. The question of constru- 
ing it in parts could only arise if read as a 
whole the document gives rise to inconsisten- 
cies and absurdities. Let us first of all take the 
document as a whole and see what sense it 
conveys. In the opening lines the lady created 
a trust. She dedicated all her properties to the 
deity, known as Kailasbri Mata. After this, 
could the document stop short? Ordinarily speak- 
ing, the answer must be in the negative because 
whenever a religious endowment is created the 
founder or the foundress would like to lay down 
the line of succession to the office of the shebait. 
If a deed of endowment remains silent as to 
the future shebaits, the heirs of the founder 
become the shebaits. In Ex. 1 after stating that 
the lady dedicates all her properties to Goddess 
Kailashri Mata she prescribes as to who the 
future shebaits of the deity will be. bhe of 
course does not say in so many words that she 
will herself be the first shebait, but her inten- 
tion in this respect is sufficiently clear. She 
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states that after her death her husband will 
become th.e shebait and that on the death of her 
husband the present appellant will be the next 
shebait. The do3ument further recites that the 
movable and immovable properties belonging to 
the lady are her stridhan properties and that 
neither her husband nor her relations have any 
right in these properties. The document read as 
a whole is a deed of dedication such as a Hindu 
lady will like to execute. Let me now separate 
the two parts of the documents from each other 
and see what result is obtained. We are asked 
to ignore the first part for the purposes of the 
present case because as already iwinted out, the 
first few lines of the document deal with the im- 
mediate disposition of property. We mustassume 
that a dedication has already taken place and the 
lady has already divested herself of her pro- 
perties, because otherwise no question of shebait- 
ship can possibly arise. The lady, becomes the 
first shebait. Was it open to her to deal with her 
shebaity rights in the manner she is alleged to 
have done? The rights of a shebait were. con. 
sidered in 35 cal. 22 C.° It was held in this case 
that a shebait is a manager or quasi trustee for 
the benefit of the idol. It was further held in this 
case tbat-a shebait cannot alienate the hereditary 
office of sbebaitsbip by will. Our attention has 
also been drawn to the case ip 32 cal. 1082.° In 
this case a shebait appointed a manager or 
sbebait by a certain document. It was held that 
there was no testamentary disposition of the 
proijerty belonging to the akhra. According th 
the definition of "will” the property which the 
testator disposes of by his will must remain bis 
property at the time of bis death, or must 
remain bis property when the terms of the will 
are given effect to. A shebait holds bis office for 
bis life. If be can alienate sbebaitsbip, he can 
do BO during his life time and that again for 
good and sufficient reasons. 

[8] In 4G C. L. J. Xi.b’ there was a provision 
for the appointment of a future trustee in a 
document and it was contended before their 
Lordships that this provision made the docu- 
ment a will. The contention was negatived. 
Their Lordships held that the document was 
not a will within the meaning of s. 2 , Succes- 
sion Act. 

[9] In para. 6_ of the application for probate 
the appellant has stated as follows : 

"That youc petitioDerdoes hereby undertake to duly 
administer the property and credits of the said Jagat 
Tara Debi deceased and to make a full and true inven- 
tory thereof and to exhibit the same in this Court 
tvitbin six months from the date of grant of probate to 
him and also to render to this Court a true account of 
the said property and credit within 1 year from the 
said date.** 

The list of properties contained in acnexure A ia 


a fairly long one. Whether the document is con- 
strued as a whole or it is construed in parts the 
properties in question could not possibly belong: 
to Jagat Tara Dcbi at the time of her death,, 
because Ex. 1 clearly shows that whatever pro- 
perties the lady bad were dedicated to the deity. 
The statement of facts made in para. 5 of the 
application for probate runs counter to the case 
of the appellant that by Ex. 1 the lady dis- 
posed of the shebaity right only. I may also at 
this place refer to ground no. 4 of the grounds 
of appeal to this Court. There it is said that 
according to Ex. 1 there was no present dedica- 
tion, but that the dedication w'as to come into 
effect on the death of the testatrix. In ground 
No. 6 a grievance is made of the fact that the- 
learned lower Court did not take evidence- 
According to the appellant there was overwhel- 
ming evidence in bis possession to prove that 
the lady treated the property as secular property 
oven after the execution of the document and- 
until her death. 1 have already shown above 
that the document makes it abundantly clear 
that the dedication took effect immediately and 
WES not posti^oned. By the statement made in 
grounds Nos. 4 and 5 of the memorandum of 
appeal the appellant has really given away his 
whole case. If the lady continued to treat the 
properties as secular properties, then that fact 
can only show that Ex. 1 was never intended to 
he an effective document. The words "arpan 
karilatn" in Ex. l can have only one meaning, 
namely, that the dedication was made by the 
lady in her lifetime when she executed the 
document Ex. 1. I have referred to all these 
above and I do not wish to say anything more. 

[10] One of the real tests of a valid will i^ 
whetlier it is revocable. If a document is such! 
that it cannot be revoked, it cannot be called a 
will in the real sense of the term. The question,: 
therefore, is whether Ex. 1 could be revoked by 
the lady who is alleged to have executed it. Id 
50 cal. 197'^ it has been held that the creator of 
a dehottar tru^t is not entitled to make a 
change in the order of succession of sbebaita 
unless he made a reservation to that effect in- 
the deed of gift. The lady Jagat Tara Dabi, the 
execuant of Ex. l, made no such reservation in 
the alleged will. She clearly stated in the docn- 
ment which purports to be a will that on her 
death her husband will be the shebait and that 
when her husband dies the present appellant 
will be the next shebait. After having laid down 
the line of succession it was not open to her to 
effect any change even if she wanted to do so. 

In this view of the matter also, the document ini 
question cannot be construed to be a will. 

[11] The learned Additional District Judge- 
did nob take any evidence in this case and ik 
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bas been argued that this procedure was wrong. 
As aoooiding to the objectors the document pro. 
pounded by the appellant is not a will, the 
learned lower Court considered this question 
and dismissed the case upon his finding that the 
document cannot be called a will. In ground 
NO. 5 o£ the grounds of appeal it is stated, as 
already indicated, that the appellant had quite 
a mass of documentary evidence to show that 
Jagat Tara Debi continued to deal with her pro- 
perties as if she was their sole owner. It will be 
taking upon rather an inconsistent position to 
say with one breath that in respect of lix. i the 
ownership of the properties remained with Jagat 
Tara Debi and at the next breath to claim that 
by EX. 1 Jagat Tara Debi disposed of the sbe- 
baity right. The clear recital in the document, 
Ex. 1, does not warrant a conclusion that the 
endowment was to come into being after the 
death of Jagat Tara Debi. In the circumstances 
of the oase I am of opinion that the learned 
lower Court acted rightly in deciding issue i 
regarding the real character of the document 
Ex. 1, before he took up any other issue. After 
the trial of issue 1, it became altogether unneces- 
sary to consider the other issues. In my opinion, 
this appeal is without any merit, and it must be 
dismissed, but in the circumstances of the case 
without any costs. 

[ 12 ] Reuben J. — I agree to the order pro- 
ix)sed by my learned brother. In my opinion the 
Additional District Judge was right in holding 
that the document in question is not a will. 
Dr. Mitter relied on the latter portion of the 
document as comprising a will relating to the 
sebaiti interest and cited several cases in which 
it was held that the same document was, as 
regards one portion of it, an instrument of a 
non. testamentary nature and, as regards another 
portion, a will. These were all cases in which it 
was possible to separate the document into two 
distinct parts. This is not the case here. Reading 
the document as a whole, one has to accept the 
construction placed on it by my learned brother, 
namely that in the first portion the lady dedi- 
cates the property bJ the deity, and in the second 
she as the founder of the trust lays down the 
rule of succession to the sebaitsbip. I do not find 
it possible to read the second part as a will exe- 
cuted by a sebait relating to the sebaitsbip. 

[18] It has been urged that the Additional 
District Judge erred in disposing of the case on 
a preliminary issue. The general principle is 
that a case should not be tried piecemeal, but 
this is subject to the mandatory provisions of 
O. 14, R. 2, Civil r. 0.: vide 17 P.L.T. 263.® In 
this connexion it is contended that for the deci- 
sion of the preliminary point it was necessary 
to consider extrinsic evidence to show what was 


the intention of Jagat Tara Debi, and that the 
production of such evidence was prevented by 
the procedure adopted by the Judge. The ques- 
tion of extrinsic evidence to prove intention 
only arises if there is any ambiguity in the docu- 
ment which is under construction. Here the 
only portion of the document about which there 
can be any ambiguity is the expression “arpan 
karilam” in the first portion of it. During the 
argument it was suggested at one stage that 
these words might mean “I have created” and 
might refer to a dedication previously made 
that very day, either orally or by another docu- 
ment, 30 that the present document relates 
entirely to the sebaiti interest. The only other 
possible interpretation is that put on the words 
by my learned brother, that they mean "I dedi- 
cate” i. e. by the present document, an interpre- 
tation with which I agree. It is clear from the 
appellant’s petition for probate, however, that 
be treated the property as still belonging to Jagat 
Tara Debi at the time of her death, a position 
which be again takes up in paras. 4 and 5 of the 
memorandum of appeal in this Court, in which 
he says that the document is clear that “the de- 
dication was to come into efi'ect on the death of 
the testatrix” and mentions that be has filed a 
a large number of documents 

“lo show that .Tagat Tara Uebi was dealing with ibe 
property as secular properly from after the extcuiion 
of the document till her death." 

His case, therefore, was that the dedication was 
made by the document now in question, and that 
that dedication became operative on the death 
of the lady. In these circumstances it cannot 
be urged that the appellant has been prejudiced 
by not being given an opportunity to adduce 
evidence. 

S. c. Appeal dismissed. 
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MANOHAU LALL and RA.MASWAMI JJ. 

l.'he Governor-OeneTod in Council — Appel- 
lant v. Kahir Ram and others — Respondents. 

A. r. O. D. No. 92 of 1945, Decided on 9-1-194H. 
from decision of Sub-Judge, Ilax.aribagb, D/- *21-12- 
1044. 

(a) Railways Act (1890), S. 72 — Negligence of 
Railway Company — Consignment looted by rioters 
—Looting not direct sequence of alleged negligence 
of Railway Company — Railway Company is not 
liable. 

If a consignment sent to tbc consignee is looted by 
rioters and is thus lost to the coDsignee but the looting' 
is not the direct sequence of the alleged negHgecce on 
the part of the Railway Administration! the Bailway 
Company ii not liable to the consignee for the loss ol 
consignment* [Paras 1, 10] 

(b) Railways Act (1890)! S. 72— Non-delivery of 
goods entrusted to Railway* Company— Burden to 
disprove negligence is on Railway Company. 



346 Patna 


A. I. B. 


G.-G. IN Council v. Kabir Ram (Bamaiwami J.) 


Under S. 72, Railways Act, the responsibility of 
railway administration is that of bailee under Ss. 151 
and 152, Contract Act. Under Ss. 151 and 152 the 
loss or damage of goods entrusted to a bailee is pri?Jia 
facie evidence of negligence and the burden of proof, 
therefore, to disprove negligence lies on the bailee. 
Hence in case of non-delivery of goods entrusted to a 
Railway Company, burden to disprove negligence lies 
on Itailway Company : 5 A. I. R. 1918 Cal. 892 and 26 
C.U. 398 (P. C.), Ucl. on. [Para 13] 

(c) Contract Act (1872), S. 20 —Contract of sale — 
Before sale and without knowledge of vendor goods 
stolen — Contract is void — Sale of Goods Act (1930), 

S. 7. 

Where a consignee has entered into a contract of 
sale of goods with a third person but before the sale 
and without the knowledge of the vendor the goods are 
stolen in transit, the contract of sale is void onaccount 
of bilateral mistake. [In this case it was, however, not 
established that consignment was looted as alleged and 
hence the plea of mistake was not allowed.) 

[Paras 16 and 25] 

(d) Indian Independence (Rights, Property and 
Liabilites), Order (1947), S. 12 (i) — Substitution of 
Dominion of India for Governor-General in Council 
— Dominion of India is not deemed to be represen- 
ted by same Advocate. 

Section I2(i), Indian Independence (Bights, Property 
and Liabilities), Order 1947 enacts that where the Gover- 
nor General in Council is a party to any legal proceed- 
ings on the appointed date, the Dominion of lodia “shall 
be deemed*’ to be substituted for the Governor-General 
in Council as a party to these proceedings and the 
proceedings may continue accordingly. But the substi- 
tution of the Dominion of India does not mean that 
the Dominion of lodia shall also be deemed to be repre* 
sented by the same Advocate who appeared for the 
Governor-General in Council, Hence filing of a fresh 
vakalatnama is necessary. [Paras 22 and 27] 

Cases referred '. — 

1. (1921) 3 K. B. 560 j 90 L. J. K. B. 1353, Polemis 
V. Furness Withy & Co. 

2. (1933) 1933 A. C. 449 : 102 L. J. P. 73 : 149 L. T. 
49, “Liesbasche” v. Edison. 

3. (1920) 1920 A. C. 956 : 89 L. J. K. B. 705 : 123 
L. T. 593, Weldblundell v. Stephens. 

4. (’17) 25 C. L. J. 37 : 5 A. I. R. 1918 Cal. 892 : 43 
I. 0. 263, Surendia Lai v. Secy, of State. 

5. (’99) 22 Mad. 524, Trustees of the Madras Harbour 
V. Best & Co. 

6. (’94) 17 Mad, 445, Sesham Patter v. Mass. 

7. .(’99) 26 I. A. 1 : 26 Cal. 398 (P. C.), River Steam 
Navigation Co. v. ChouttpuU, 

8. (1856) 5 H, L. C. 673" : 25 L. J. Ex. 253, Cauturier 
V. Hastie. 

9. (1929) 1 K. B. 574 : 98 L. J. K. B. 193 : 140 L. T. 
670, Barrow, Lane and Balard v. Phillips. 

S, N. Bose and C. Ghosh — for Appellant. 

B. O. De, Q. C. Mukharji, L. K. Chaudhuri and 
B. C. GhOsh — for Respondents. 

Ramaswami J. — In the suit which is subject 
of this appeal the plaintiff sued the defendants 
for damages for breach of contract. Plaintiff 
alleged that on 6- 8-1942 Rameshar Lai Raut Mai 
had booked 837 bags of rice from Kishanganj to 
Giridih. Defendants 2 to 6 purchased these bags 
of rice which were covered by the railway receipt 
Ex. 5. On 30-8-1942 defendants 2 to 6 sold the 
.^oods in their turn to plaintiff for payment of 
Ra. 6,897 in cash. It was agreed that the plain- 


tiff would pay railway freight and take delivery 
of consignment. It was a term of the contract 
that if the goods were not actually delivered to 
the plaintiff, the defendants 2 ad party would 
refund the money paid and compensate the plain- 
tiff. The plaintiff' next alleged that the Railway 
Administration (defendant l) did nob make deli- 
very of the bags of rice. On enquiry the railway 
administration informed the plaintiffs that the 
goods had been looted from two stationery 
wagons at Kiul Railway Junction by a mob of 
rioters on 14-8-1942. The plaintiff alleged that the 
loss was due to the negligence of railway admi- 
nistration who as bailee was responsible for dis- 
playing proper amount of care. In case defen- 
dant 1 was held not liable, the plaintiff asked 
for an alternative decree against the defendant 
2nd party who were liable to recoup the loss 
according to the stipulation of the contract. 

[2] The railway administration resisted the 
claim on the ground that there was no neglig- 
ence on their part and the loss or destruction 
of the consignment was due to an extraordinary 
event which could not be prevented or foreseen. 
The defendants 2 nd party denied that there was 
any oral stipulation that they would refund the 
money to plaintiff in case the goods were not 
delivered to the latter. They alleged that the 
loss of consignment was due to the negligence 
of the railway company who alone was liable. 

[3] The trial Judge found that the loss of 
consignment was due to the negligence of the 
railway administration. He also held that there 
was a special term of the contract that defen- 
dants 2 Dd party would refund the money in 
case the goods were not received by the plain- 
tiff. But in accordance with the first finding the 
trial Judge granted a decree only against the 
railway administration for Rs. 6807 odd. 

[4] Against this decree defendant 1 has insti- 
tuted this appeal. 

[5] Two arguments were presented before us 
on behalf of the appellant. 

[6] In the first place, it was urged that the 
looting of the consignment could not be directly 
attributed to any negligence on the railway's 
part and the administration ^as not liable for 
non-delivery of the goods. The second conten- 
tion was that plaintiff’s contraot of sale with 
defendants 2 to 6 on SOth August 1942 was void 
on account of mutual mistake for the reason 
that the consignment was non-existent on that 
date having been destroyed or looted by rioters 
on 14th August 1942. That being so, it was urged 
that the plaintiff had no right or cause of action 
against the railway administration. 

[7] On the first question, learned advocate 
invited us to hold that the administration made 
no negligent delay in transhipment of the con- 
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signment; that even if the delay was negligent, 
the looting of the goods on the alleged date was 
not direct consequence of this negligent conduct. 
In other W’ords, the argument was that the con- 
sequence was too remote, and that the railway 
was not liable for the loot of the consignment. 
It is the admitted case that the three metregauge 
wagons in which the consignment was loaded 
[arrived at?l Manibari Ghat on 7th August 1942. 
D. W. 2 admits that the wagons were despatched 
from Katihar to Manibari on 6th August at 
17-5 hours. According to D. w. 3 a goods train 
usually takes one hour to run from Katihar to 
Manibari. D. W. 4 concedes that he took charge 
of the wagons on 9th August 1942. The wagons 
were unloaded and the rice bags were conveyed 
to a hat and towed across the Ganges. At 
Sakrigali Ghat the bags were transhipped to two 
broad guage wagons. D. W. 5 stated that he 
received the consignment at the Sakrigali Ghat 
from flat no. a (2) on lOth August 1942. (Ex. F-1 
entry in Tally Book dated llth August 1942). 
The learned Subordinate Judge held that delay 
in taking charge of the wagons at Manibari 
Ghat and the further delay of two days at Sakri- 
gali was due to the gross negligence of the rail- 
way servants. But the evidence does not 
conclusively support this inference. There is no 
evidence to indicate what was the volume of 
trafiQc at Sakrigali and Manibari and whether 
itbe delay was excusable. But assuming that the 
jdelay was negUgent, it does not necessarily 
follow that the plaintiff must succeed. For the 
plaintiff will lose bis action if the barm which 
!be has suffered is too. remote a sequence of the 
'defendant’s conduct. 

[8] In the leading case in (l92l) 3 K. B. 660' 
the Court of Appeal adopted the view that if a 
reasonable man would have foreseen any damage 
as likely to result from his act then he was 
liable for all direct consequence of it whether a 
reasonable man could have foreseen them or not. 
In that case Scrutton Xj. J. deflned what was 
’‘direct’* consequence. He said that damage was 
indirect if it was “due to the operation of inde- 
pendent causes having no connection with negli- 
gent act except that they could not avoid its 
results.’’ In 1933 the House of Lords considered 
the case in (192 1) 3 K.B. 660^ and they put an inter, 
pretation upon it which limited its scope. The 
case before them was 1938 A. o. 449.^ Lord Writ 
distinguished (1921) 8 K.B. 6G0' on the ground that 
the injuries suffered were “immediate physical 
consequences of a negligent Act." He held that 
plaintiff could only recover as damages the 
market price of a dredger comparable to Lies- 
bosche^ and the date on which the snbstitu- 
ted dredger could reasonably have been available 
for work. But the claim of extra exi^enses due to 


poverty was rejected, because the plaintiff’s want 
of means was an extraneous matter which rendered 
this special loss too remote. In this context, I 
would refer to another important case. In 1920 
A. C. 956® Lord Sumner emphasised that in gene- 
ral (apart from special contracts and relations 
and the maxim respondeat superior), even 
though A was in fault, he was not responsible 
for injury to C which B, a stranger to him, deli- 
berately chose to do. Though A might have 
given the occasion for B’s mischievous activity, 
B then became a new and independent cause.” 
In this case the House of Lords held that if a 
wrote a libel on C w'hich was published by B 
over whom A had no control, a was not liable 
to C. Until publication, no tort at all was com- 
mitted, and when publication did take place it 
was due to B and not to A. As Lord Sumner 
observed in bis speech the object of a civil in- 
quiry into cause and consequence is to fix liabi- 
lity on some responsible person and to give 
reparation for damage done. The £rial of an 
action for damage is not a scientific inquest 
into a mixed sequence of phenomena, or of an 
historical investigation of the chapter of events. 

[9] In this context it is relevant to cite Bacon’s 
rendering of the maxim ''in jure non remota 
causa sed proxima spectatur." “It were infinite 
for the law to consider the cause of causes and 
their impulsions one of another; and therefore 
it contentelh itself with the immediate cause 
and judgeth of acts by that without looking to 
any further degree.” 

[10] In the present case it is patent that the 
alleged looting of the consignment at Kiel is too 
remote a sequence of the alleged negligent con- 
duct on the part of the railway administration. 

[11] But in my opinion the plaintiff is entitled 
to get a decree against the administration on 
the ground that there is no sufficient evidence 
to establish that the consignment was actually 
looted by the mob of rioters on 14th August. 

[12] It is the admitted case that on 11.8-1942 
the two railway wagons were despatched from 
Sakarigali Ghat to Sabebganj. D. W. 8 (number 
taker) stated the two wagons were received at 
Jamalpur on 12tb August 1942 and iStb August 
1942 {vide entries H-l and H-l/l). D. W. 9, the 
Kiul Station Clerk, deposed that the wagons 
were received at Kiul on l3th August 1942 at 
5-30 P. M. It is alleged that on l4th August 1942 
a mob of 5000 persons made a raid on the rail- 
way station, destroyed the records and furniture, 
broke open the seals of the goods wagons and 
looted the contents. D. w. ll. Station Master , 
Mr. K. B. Chatterjee, has given important evi- 
dence. He deposed that on I5tb August at 4 P. M. 
he took stock of all the wagons in the yard and 
the condition thereof. In bis presence Mr. M. K. 



848 Patna 


A. I. B. 


G.-G. IN Council v. Kabir Ram (Ramasiuami J .) 


Banerji, Head ChcckiDg Clerk, wrote a report, 
Ex. J-l. On the next date, lotb August, Mt. 
Banerji again prepared a detailed list of tbe 
contents of wagons ^hicb were not completely 
empty, Ex. K-1. For the respondent it is rightly 
pointed out that Hr. H. K. Banerji, the Head 
Checking Clerk, has not been examined in Court. 
Tbt Station Master has deposed that Mr. Banerji 
wrote the reports, Ex. J-l and Ex. K-l, in his 
presence. But Ex. J-l does net itselt bea"r any 
endorsement of the Station Master to the effect 
that he has verified the contents. It is also 
remarkable that Ex. J-l does not indicate on 
what date it was prepared. It bears the alleged 
signature of Mr. Banerji but there is no date 
beneath. The' same criticism may be made of 
tbe other document, Ex. K-l. It is hence not 
possible to rely on the oral evidence of the 
Station Master that he verified the stock of all 
tbe wagons. It is important to notice that on 
iGth August the Station Master prepared a 
report, Ex. l-l but despatched it to Divisional 
Superintendent on 1st September. Kven in this 
belated report there is no mention that the 
Station Master took stock of the wagons or 
prepared a detailed list of the contents. For the 
railway company no reason has been assigned 
why tlie alleged writer of Ex. J-l, namely, Mr. 
Banerji, has not been examined. It is patent 
that the defendants’ evidence does not satisfac- 
torily establish that tbe specific consignment in 
dispute in the present case was looted by tbe 
mob of rioters from Kiul Station on I4tb August. 

[13] On this finding of fact, the question arises, 
what is the necessary legal consequence. Under 
S. 72, Railways Act, the responsibility of railway 
administration is that of bailee under Sa. 151 and 
152, Contract Act. Under ss. 151 and 152 tbe loss 
or damage of goods entrusted to a bailee is prima 
facie evidence of negligence and tbe burden of 
proof, therefore, to disprove negligence lies on 
the bailee. In 25 C. L. j. 37^ tbe plaintiff bad 
made over to railway 250 bundles of tobacco for 
delivery to Calcutta. In course of transmission 
the goods were destroyed by a severe cyclone 
while being carried on a flat in river Padma. 
Bir Asutosh Mookbarjee observed that when 
goods were not delivered to tbe consignee at the 
place of destination, the plaintiff need not prove 
how the loss incurred. The burden lay upon tbe 
bailee to prove tbe existence of circumstances 
which exonerated him from liability for tbe loss. 
Sir Asutosh Mookbarjee relied upon two cases 
22 Mad. 624® and 17 Mad. 416.® In 26 l. A. H the 
.Judicial Committee bad previously adopted tbe 
same view. In that case jute property put on 
board one of tbe appellants' vessels took fire and 
was consumed. The respondents claimed damage 
for non-delivery of 482 drums of jute. It appear- 


ed that iHX)n the night in question from some in- 
comprehensible cause the jute caught fire and 
the whole cargo was burnt. The Judicial Com- 
mittee held that under tbe Carriers Act tbe 
appellants w'ould have been exempt from liabi- 
lity if they had proved (the onus being on them) 
that there was no negligence on their part, but 
that on the evidence they had failed to exonerate 
themselves. 

[14] In the present case the defendant railw'ay 
has not given reliable evidence to prove the 
existence of circumstances which exonerated it 
from liability for the loss. The non-delivery of 
tbe consignment is prima facie evidence of 
negligence. No proof bos been offered by the 
railway company to rebut ibis presumption. 

[15] I bold that tbe Subordinate Judge rightly 
passed decree against defendant 1 in the present 
case. 

[16] For the appellant it was next argued 
that tbe contract by which tbe plaintiff acquired 
tjtle to the consignment of rice was void on 
account of bilateral mistake. It was pointed out 
that on l4tb August 1942 the consignment bad 
been looted by the mob of rioters from the Kiul 
railw’ay station. If that be so, the consignment 
was not existent on 30tb August 1942 on which 
defendants 2 to 6 purported to sell it to tbe plain- 
tiff. In this connection reference may be made 
to S. 7, Indian Sale of GoodsAct. This section cor- 
responds to S. 6 of tbe English Act and is declara- 
tory of tbe Common Law. In (1856) 5 H. L. c. 
673® there was sale of a cargo of corn which bai 
been shipped at Salonica for delivery in London. 
Unknown to tbe seller tbe cargo had before the 
date of contract become heated and in conse- 
quence had been landed at Tunis, an inter- 
mediate port, and sold by tbe master of the 
ship. The House of Lords held that the contract 
contemplated. that there was an existing some- 
thing to be sold and bought and capable of 
transfer which not being the case, the contract 
was void for mistake. There are English autho- 
rities to the effect that the contract is void not 
only in cases where the goods have been destroy- 
ed but also in cases where the seller is irretriev- 
ably deprived of them as when they have been 
stolen or lawfully requisitioned by Government. 

In (1929) 1 K. B. 574® there w'as a sale of 700 bags 
of Chinese ground nuts identified by marks 
lying in a warehouse. Unknown to the seller 
before tbe sale 109 bags had been stolen or frau- 
dulently abstracted. It was held, that the sale 
was void and the buyer could not be compelled 
to take the remainder. Wright J. restated the 
w'ell-establisbed rule that 

“where a contract related to specidc goods which did 
not then exist, the case was not to be t>eiited as one in 
which ibc seller warranted the existence of the specific 
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goods but as one in which there has been failure of 
consldcratioii aad mistake.” 

[17^ The principle is well illustrated in Civil 
Law (Digest 18-4-9 de conirahenda emption.) 
After laying down the general rule, that where 
the parties are not at one as to the subject of the 
contract there is no agreementi and that this 
applies where the parties have misapprehended 
each other as to the corpus, as where an absent 
slave was sold and the buyer thought he was 
buying Pamphilu and the vendor thought he 
was selling stichus, and pronouncing the judg- 
ment that in such a case there was no bargain 
because there was '"error in corpore" the fra- 
mers of the digest moot the point thus : 

‘‘Inifio quacritoT, si in ipso corpore non errelur, sed 
in suhstnntia error sit, ul, puta, si accium pro rino 
veneat aes pro auro, vel plumbum pro-argeuto vel quid 
allud argenlo simile an emplio at venditio sit" 

and the answers given by the great jurist 
Quoted are to the effect, that if there be misap- 
prehension as to the substance of the thing there 
is no contract ; but if it be only a difference in 
some quality or accident, even though the 
misapprehension may have been the actuating 
motive to the purchaser, yet the contract re- 
mains binding. 

[18] This is also the opinion of the French 
Civilians. In contract de Vents Pohier says : 

“There must be a tbiog sold, which forms the subject 
of the contract. If then ignorant of tbe death of my 
horse. I sell it, there is no sale for want of a thing 
sold. For the same reason, if when we are together in 
Paris, I seli you my bouse at Orleans, both being 
ignorant, that it has been wholly, or in great part, 
burnt down, tbe contract is null, because the house, 
which was the subject of it, did not exist; the site and 
what is left of the bonse are not the subject of our bar- 
gain, but only the remainder of it.” 

[19] In the present case, however, it is not 
established by satisfactory evidence that the 
consignment of rice was destroyed or has been 
stolen by tbe mob of rioters as alleged by . tbe 
defendant. It follows that tbe plea of mistake 
cannot be accepted, and contract of sale is not 
void on that account. It cannot be disputed 
that plaintiff obtained title to the consignment 
and that he could properly institute the ' 
present suit. 

[ 20 ] I hold that the trial Judge has correctly 
granted decree against defendant 1. 

[21] I would a£Brm the decree of the lower 
Court and dismiss this appeal with costs. 

[ 22 ] Before parting with this case I may 
advert to tbe argument of tbe respondent that 
tbex^ has been no substitution in place of 
Governor General in Council and tbe appeal 
was incompetent. But S. 12 (l), Indian Inde- 
pendence (Bights. Property and Liabilities) Order, 
1947, enacte that where tbe Governor- General 
in Council is a party to any legal proceedings 
on the appointed date, tbe Dominion of India 
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"shall be deemed” to bs substituted for the 
Governor General in Council as a party to thesoj 
proceedings and the proceedings may continue 
accordingly. In the present case, the substitu- 
tion should be deemed to have been made; and 
it is merely necessary for the learned advocate, 
Mr. S. N. Bose, to file a fresh vakalatnama 
which he has undertaken to do. 

[23] Manohar Lall J. — I agree, but wish to 
make a few observations. I was not at all impres- 
sed by the argument of Mr. De that it has not 
been established on the evidence that tbe bags 
of rice ever reached Kiul and that tboy are still 
in a railway wagon aomew'bere. The documen- 
tary evidence, as has been pointed out by my 
learned brother, completely establishes tbe 
arrival of the Wagons in which tbe bags of rice 
were loaded at Kiul on 13-S 1942. 

[ 24 ] Mr. S. N. Bose for the railway company 
seriously contended that the learned Judge was 
wrong in holding that the delay taken in the 
transit by tbe railway company was serious and 
contributed to tbe loss on llth August. I agree 
with this contention. The, only delay which has 
been found by the Subordinate Judge is between 
6th August and 9bh August. Any one who is 
familiar with the working of the railways of tbe 
metre guage in this province and specially of 
those lines which reach the ghats where the 
goods have to be unloaded and loaded in tbe 
flats and steamers will readily agree that the 
delay of two or three days at Maniari Ghat before 
the goods reached Sakarigali Ghat cannot l>e 
held to be excessive. Indeed Mr. De was not very 
serious in supporting this part of the finding of 
the Subordinate Judge. But even if it is accepted 
that there was unreasonable delay in the un- 
loading and the loading of the goods at tbe two 
ghats, it is impossible for me to understand how 
the Subordinate Judge could have arrived at 
the conclusion that this delay was a contributory 
cause of tbe loot on 14th August. There is no con- 
ceivable connection between the delay and the 
riot on 14th August. This argument which appealed 
to the Subordinate Judge is wholly far-fetched, 
and I have no hesitation in overruling it. 

[23] It wag also argued by Mr. Bose that the 
plaintiffs had no right to sue because on the date 
when the title in tbe goods was transferred to 
tbe plaintiffs tbe goods' ceased to exist as they 
had been looted away. This argument would 
have been sound if I had come to tbe conclusion 
that the goods had been looted away. But the 
evidence in the case is wholly insufficient to 
arive at the conclusion that these particular * 
goods were looted away on,l4tb and 15th August, 
and for the reasons about to be given. 

[ 26 ] The onus is on tbe railway company to 
prove that these particular goods were looted. 
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They rely upon Ex. J i, which was a list of the 
wagons at Kiul station yard prepared by one 
M. K. Banerji. and Ex. K-l which was a list of 
the articles found in the looted wagons, also 
prepared by Mr. Banerji. The whole case of the 
railway depended upon the proof of these two 
exhibits. But strange as it may appear, Mr. 
Banerji has not been examined in this case. It is, 
therefore, impossible to place any reliance on 
these two documents In the absence of evidence 
before the Court that Mr. Banerji had prepared 
these two lists on his own personal knowledge. 
The plaintiffs are certainly seriously prejudiced 
if these two documents are taken in evidence 
against them when they had no occasion what, 
soever to cross-examine Mr. Banerji. But an 
attempt was made by oral evidence to prove 
that the station master, Mr. K. B. Chatterji, 
witness No. ll for the defendant, had verified 
the contents of these two documents. Mr. 
Chatterji says at the top of p. 80 that M. K. 
Banerji, head checking clerk, wrote the report 
Ex. J-I and he verified it. He says a little later 
that EX. K-I is the list written by Mr. Banerji 
on ICth August that is to say a detailed list of 
the contents of the wagons, in the presence of 
the witness. Now the important circumstance 
against the acceptance of this evidence is that 
Mr. Chatterji in the report Ex. l (l), which he 
sent to the Divisional Superintendent, Dinapore, 
(which may be assumed to have been written 
on iGth August but was despatched on ist Septem- 
ber) does not say a word that he verified the 
contents of any railway wagon or that he checked 
the railway wagons in the station yard on 15th 
or 16 th August. All be says is that on the morn- 
ing of ictb August each and every wagon was 
searched, list of contents made out and, the 
wagons riveted and sealed. It may be that 
Mr. Chatterji is merely deposing to the real fact 
that he relied on the report of Mr. Banerji, but 
I cannot accept his evidence if be intended to 
say that be himself verified the contents of the 
wagons by checking the wagons. There were 
about 125 to 130 wagons and be could not have 
checked all these wagons himself in the short 
time of one hour. I, therefore, agree with my 
learned brother that it has not been established 
that these particular goods were actually looted 
by the rioters. As to what happened to the goods 
thereafter it is impossible to say as the railway 
company has produced no other evidence beyond 
alleging that these particular goods were looted 
on 14 th and 15th August. 

^ [27] A preliminary objection was taken on be- 

half of the respondent that this appeal had be- 
come incompetent by reason of the fact that the 
defendant railways have now vested in the 
Dominion of India and no substitution has been 


made of the name of the appellant — the name 
of the appellant stands in the record of this ap- 
peal as Governor-General in Council. The answer; 
to the argument is that by s. 12 (l) of the Indian! 
Independence Order, 1947, it is clearly enacted! 
that the Dominion of India shall be deemed to 
be substituted for the Governor- General in Coun- 
cil as a party to these proceedings and the pro-| 
ceedings will continue accordingly. It is, there-' 
fore, clear that the substitution of the Dominion’ 
of India must be deemed to have been made 
after the appointed date. But I agree with the con- 
tention of the respondents that the substitution 
of the Dominion of India does not mean that 
the Dominion of India shall also be deemed to 
be represented by the same advocate who ap- 
peared for the Governor-General in Council. To 
meet this difficulty, Mr. S. N. Bose has under- 
taken to file a fresh vakalatnama. He is allowed 
to file it before the decree is actually signed 
in this office. 

D.s. Appeal dismissed. 
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Sheoshanharprasad and another — Appel- 
lants V. Mahahir Prasad and another — 
Pespondents. 

A. F. A. D. No. 539 of 1946, Decided on 27-8-1947, 
from decision of Add]. Dist. Judge, Gaya, D/' 6’12-1945.'‘ 
Civil P. C. (1908), S. 66— .Scope and applicability 
— Purchase of property by P in name of D — P in 
possession since purchase — Sale by P to It — D 
executing sale deed and agreeing to hand over con- 
sideration money to P — Suit by P against D to 
recover money not paid — S. 66 held did not apply- 

Section 66 must be construed strictly os it eooroaobe? 
upon the rights of the true owner remembering that 
benami transactions are only discouraged by the Legis- 
lature but are not beiog made illegal. [Para 12] 

Where a true owner recovers possession or has always 
been in possession and be bases bis relief in the suit (other 
tbau that of possession or confirmation of possession) 
upon a title obtained by the purchase, the provisions of 
S. 66 have no application. [Para 12j 

The real owner if be is in possession can always 
resist a suit by the certificate auction purchaser. 

[Para 12] 

The real owner is entitled to maintain a suit foe 
specific performance of an agreement by the ostensible 
owner to transfer the property to him provided such an 
agreement is made after the auction purchase. [Para 12] 
Where the true owner has dispossessed the certificate 
holder and is adversely iu possession for over 12 years, 
he can maintain a suit for recovery of possession even 
Bgainst the certificate purchaser because bis claim is 
now based npon a different title and it is immaterial for 
him to allege or prove that be was the real owner ac 
the date of the auction sale. [Para 12} 

One D purchased certain property in Court aoction- 
Eale as a benamidar of P, Ever since the delive^ of 
possession P continued to be in possession and D was 
not in possession for a single day. P subsequently n^o- 
tiated a sale of the property with M and a sale^ deed 
was executed by D in favour If as tbe sale certifioata 
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was in JD's name. JD agreed to hand over to P money 
paid by M to him aa a sale consideration, as soon as it 
was paid. On D's failure to pay the amount as agreed, 
P sued D to recover the same : 

Held, that the suit was based upon an agreement 
Eubaequeut to the auction sale and, therefore, S. 6G 
had no application to the casqt Case latv revieiced. 

[Para 14] 

Annotation ' — (’44-Com) C. P. C„ S. 60, N. 8, 10, 

15. 21. 

Cases referred . — 

1 . (’33) 12 Pat. 616 : 20 A. I. E. 1933 Pat. 264 : 149 
i, C. 393, Eesbri Mull v. Sukban Ram. 

2. (’29) 66 I. A. 330 : 16 A. I. B. 1929 P. C. 228 : 61 
All. 675 : 120 I. C. 651 (P. C), Mahomed Abdul Jalil 
Eban v. Md. Obaid Ullab Eban. 

3. (’96) 23 Cal. 699, Sasti Churn Nundi v. Annapurna.- 

4. (’16) 43 Cal. 20 ; 3 A. I. R. 1916 Cal. 762 ; 29 I. C. 
787, Hanuman Prasad v. Jadu Naudan. 

5. (’26) 63 Cal. 297 : 13 A. I. B. 1926 Cal. 542 : 92 
I. C. 984, Umasbasbl Debl v. Akrurcbandra. 

6. (’01) 23 All. 175, Eishan Dial v. Gbaziuddin. 

7. (’38) 25 A. I. R. 1938 Cal. 602 : 181 I. C. 102, 
Ali Ahmed v. Sbamsunnissa. 

8. (’19) 42 Mad. 615 : 6 A. 1. R. 1919 Mad. 94 : 51 
I. C. Ill (F. B.), Amrulam Venkalappa v. Yavija 
Jalayya. 

9. (’20) 47 I. A. 108 : 7 A. I. E. 1920 P. C. 30 : 43 
Mad. 643 : 56 1. C. 395 (P. C.), Eaiualbahi Vadivelu 
Mudaliar v. Peria Manicka Mudaliar. 

10. (’37) 24 A. 1. B. 1937 Mad. 362, Muniappa Mudali 
V. Thangavclu Mudali. 

11 . (’31) 18 A. I. R. 1931 Bom. 578 : 136 I. C. 509, 
Allibbai Mahomed v. Dada Alii Isap. 

12 . (’72) 14 M. I. A. 496 : 10 Beng. L. R. 159 (P. C ), 
Mt. Bohuns Eoonwur v. Lalla Buboree Lail. 

13 . (’75) 2 I. A. 154 : 3 Sar 472 : 3 Suther 122 (P.C.), 
L>okbee Narain Boy v. Ealypuddo. 

14 . (’16) 42 I. A. 177 : 2 A. I. R. 1916 P. C. 81 : 37 
All. 545 : 80 1. C. 265 (P. C.), Ganga Sabai v. Kesbri. 

15. (’17) 44 1. A. 201 ; 4 A. I. R. I9l7 P. C. 12 : 40 
All. 169 : 20 O. C. 211 : 40 I. O. 988 (P. C.), Suraj 
Narayan v. Batanlal. 

16 . (’28) 16 A. I. R. 1928 P. O. 76: 24 N. L. R. 69 : 
108 1. C. 11 (P. C.), Balaram v. Naktu. 

17 . (’27) 64 I. A. 338 : 14 A. I. R. 1927 P, C. 176 : 51 
Bom. 726 : 104 I. C. 257 (P. C.), Bhagcband Dagadusa 
V. Secy, of State. 

18. (*10) 6 1. C. 404 (All.), Baghunandan La) v. Matru 

Mai. 

Janch Kishore for Appellants. 

Z>. N. Varma — for-Reepondents. 

Manohar Lall J. — In this appeal by the 
plaintiff the only question for determination is 
whether the Additional District Judge of Gaya 
was right in holding that the suit of the plaintiff 
was barred under the provisions of s. CG, Civil 
P. C., in the following circumstances. 

[2] The property in dispute is 3 annas and 12 
dams odd share in Mahal Hupau, iauzi Ro. 4362. 
In execution of a certificate for realisation 
of cess against the proprietors, the property 
was purchased on 20*4. 1031 by Mababir Fra. 
Bad alias Bakhori Lai, defendant 1. The Courts 
below have concurrently found that Mababir 
Prasad was the benamidar but the real purcba. 
eer was Bipat Bam, the father of the plaintiffs 
and the pro forma defendant — be died in 1933. 
They have also found that ever since the delivery 


of possession, Bipat Ham and thereafter bis sons 
continued in possession, i. e., the benamidar was 
not in possession for a single day and all tbo 
rent suits for the recovery of bak bazri from the 
usufructuary mortgagee, who was in possession 
of tbo property, were instituted by the plaintiffs 
and the pro forma defendant though in tbo name 
of the benamidar; they made all the pairvis and 
realised all the decrees after putting them into 
execution. 

[ 3 ] It has also been found, as is the plaintiff’s 
case, that the plaintiffs and tbe pro forma defen- 
dant negotiated with Mabant Ramdhan Puri of 
Budhauli for the sale of the property together 
with tbe arrears of the bak bazris due from tbo 
usufructuary mortgagee, Munabi Deonatb Sabay 
for 1947 rasli, and the consideration was settled 
at Es. 4363-12 0 and a sale deed was executed on 
30-9.1940. Tbe sale deed was signed by defen- 
dant 1 , Mababir Prasad, as tbe executant, as tbo 
sale certificate stood in his name, but the plain- 
tiff's and the pro forma defendant also attested as 
marginal witnesses. 

[ 4 ] Tbe plaintiff’s case is that after the money 
was paid before tbe Registrar into the bands of 
defendant 1 who had agreed to band the money 
over to tbe plaintiffs and tbe pro forma defendant 
a dispute arose between tbe plaintiffs and tbe 
pro forma defendant as bo the exact amount of 
tbe shares of each of the vendors. Therefore the 
money remained w’ith defendant 1 who lator on 
disapp)eared and would not make over the sum 
to the plaintiffs and tbe pro forma defendant. 
Hence the plaintiffs instituted tbe suit on 19 5- 
1942 for recovery of the money, namely the con- 
sideration for the sale deed of the property. 
Tbe trial Court in a careful and well-reasoned 
judgment disbelieved the defendant’s case that 
be was the true owner in possession of tbe pro- 
perty and also repelled his alternative argument 
based upon s. CG, Civil P, C. Accordingly, he 
decreed the plaintiff’s suit. 

[ 5 ] .^gainst this decision there was an appeal 
which was disposed of by tbe learned Addtional 
District Judge of Gaya who in an equally careful 
and well considered judgment while agreeing with 
the findings of fact of tbe trial Court, as 1 have 
already stated, came to tbe conclusion that the 
plaintiff’s suit was hit by tbe provisions of S. 66, 
Civil P. C., allowed tbo appeal and dismissed tbe 
suit. Hence the second appeal to this Court. 

[C] The cases which are usually cited on such 
occasions were placed before us including a Divi- 
sion Bench decision of this Court reported in I2 
rat. 616 ^ and some cases from the other High 
Courts. I propose to review those cases in tbe 
first instance and then to apply the princi- 
plea deducible therefrom to the facts of the 
present cage. 

r 
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[7] Patna — In 12 Pat. 616 ^ Kbwaja Moham- 
mad Noor J., made these observations at p. 624: 

"The general result of the case law on B- 66, Civil 
P. C. and on the corresponding section of the old Codes 
is that t'ne suit of a plaintif!, who bases it on the ground 
that he was the real purchaser at a court sale and that 
the certided purchaser was not really so, must fail. But 
if the real owner is in possession of the property and 
the certified purchaser wants to take advantage of his 
name being in the sale certificate and brings the suit 
on that ba=is, the real owner can successfully defend it 
on the ground of his being the real purchaser ... if the 
plaintiff dees not base his suit upon the title which, in 
my opinion, he undoubtedly has on account of bis be- 
ing the veal purchaser at the court sale, but on some 
other title subsequently acquired, his suit does not come 
within the mischief of S. 66, Civil P. C. If, for instance, 
the plaintif! continues in possession for more than 12 
years, this possession by itself gives him a title indepen- 
dent of the title which be had on account of his being 
the real purchaser at the court sale, and if he is sub- 
sequently dispossessed his suit based upon this posses- 
sory title will, as was pointed out in 56 I. A. 3302 
succeed.” 

In the same case Sci'oope J. held that the case 
in 23 . cal. 699® must be regarded as obsolete and 
no longer good law as it has not been followed in 
two later Calcutta cases, e. g. 43 Cal. 20^ and 
53 cal. 297® and 23 ADD. 175.® 

[8] Calcutta The Calcutta cases which have 

been cited before us have all been reviewed in 
12 pat. gig' with the exception of A. l. R. 1938 
Cal. GO 2 " which is on the line with the earlier 
Calcutta cases and expressly dissents from 23 
cal. 699® and follows 12 Pat. 610.' 

[ 9 ] Madras — The Full Bench judgment in 42 
Mad. G15® was affirmed by their Lordships of the 
Judicial Committee in 47 I. A. 108® The short 
judgment of Wallis C. J. may be quoted here: 

“We do not think that this is a suit against the 
auction purchaser on the ground that the purchase was 
made on behalf of the plaintif! within the meaning of 
S. G^, Civil P. C. The finding is that the defendant 
agreed that the property should be purchased in the 
name of the defendant and that one-balf of it should 
be conveyed by the defendant to the plaintiff after the 
sale certificate had been obtained. This in our opinion 
is not a bonami transaction at all. The mere fact that 
tbe plaintiff alleges in the plaint that the auction-pur- 
chaser was the bsnamidat for him has not in our opinion 
tbe effect of debarring the plaintiS under S. 66, Civil 
P. C., from maintaining his suit forspccific performance 
of an agreement by tbe auction purchaser subsequent 
to tbe purchase to convey the property to the plaintiff. 
Such an agreement is cot inconsistent with auction 
purchaser's own title, but rather the reverse.^' 

In A. I. B. 1937 Mad. 862.'® Venkataramana Rao 
J. observed regarding the ambit of s. 66. at 
p. 363: 

“The section has to be strioty applied. Its object is 
to prohibit on grounds of public policy a suit against 
tbe certified purchaser on the ground specified in the 
section. It does not render benami itransactioDS illegal. 
If the cause of action is not based on the benami pur- 
ohase bnt on a contract, or title acquired subsequent 
thereto, S. 66 is not a bar.” 

and pointed out that in the case before him the 
case of tbe plaintiff was not rested on the fact 


of the benami purchase or a mere prior agree* 
mont by tbe defendant to convey but on a con* 
veyance subsequent to the court sale and the 
relief sought for was the rectibcation of that con- 
veyance. Tbe learned Judge emphasised towards 
the end of bis judgment that tbe cause of action 
was the title under tbe conveyance, an event which 
happened subsequert to the court .sale and tbe 
fact that tbe basis of the contract embodied in 
the sale deed was tbe prior benami purchase did 
not affect tbe title obtained und^er tbe convey- 
ance. 

no] Bombay — The Bombay view is well ex- 
pressed by A. I. R. 1931 Bom. 578“ and is to the 
same effect, namely that S. 66 must be strictly 
construed and it will apply only to a suit in 
which tbe cause of action is given by tbe benami 
purchase and not to a suit which is based on a 
contract which is separate from tbe transfer. 

[11] Allahabad — Tbe case in 23 AliL. 176® is 
the leading case and has already been referred to. 

[ 12 ] Privy Council cases. — The leading 
decision is the case in 14 M. l. A. 496'^ in which 
it was held that the effect of the corresponding 
section of the Code of 1859 was not to make 
these benami transactions illegal, but only to 
prohibit for reasons of public policy a suit 
against tbe certified purchaser on the grounds 
specified in tbe section. Tbe case in 2 I. A. 
154 '® expressly followed 14 M. i. A. 496'® 
and it was further observed by Sir Montague 
E. Smith that tbe real owner for whom the 
purchase was made if in possession, and if that 
possession bad been honestly obtained, might 
defend notwithstanding this corresponding S. 260 
a suit brought by the holder of the certi- 
ficate to show that be was the true owner and 
the apparent owner only a mere trustee. In 42 
I. A. 177'® their Lordships held that the provi- 
sions of S. 317, the corresponding section of the 
Code of 1882, were designed to create some 
check on the practice of making what are called 
benami purchases at execution sales for the 
benefit of the judgment-debtors, and in no way 
affect tbe title of the persons otherwise bene- 
ficially interested in tbe purchase — in thiscaseifc 
was held that the co-docree-bolders of Ganga 
Sabai in whose name the sale certificate was 
granted by the Court were not precluded by the 
section from showing that tbe purchase was on 
behalf of them also, and the heirs and represen- 
tatives of Bahadur Singh were held entitled to 
recover from Ganga Sabai one-tbird share of tbe 
properties which were purchased by him in 
execution of a joint mortgage decree. In 44 
I. A, 201 '® the joint family was held barred by 
the provisions of s. 317, Civil P. C., 1882 , to lay 
claim to the properties of which the son-in-law 
of the karta was the certificate auction purchaser. 
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47 I. A. lOd^ is the fiirst case under the present 
Code. This was a suit for epeciho performance 
of an agreement entered into before the auction 
sale and also after the auction sale by the certi» 
fioate purchaser to convey the property to the 
real owner. It was argued that s. 66 was a bar, 
but their Lordships overruled the contention in 
these words at p. 116 : 

“It the agreement entered into before the auction 
stood alone, there would be considerable force in this 
contention. The object of S. 66 was to put an end to 
purchases by one person in the name of another; and 
the distinction between a purchase on behalf of another, 
and a purchase coupled with an undertaking to convey 
to another at the price of purchase is somewhat narrow. 
Bat whatever doubt might be caused by the character 
of the original agreement is removed by the events 
which happened alter the sale. It was decided in 42 
Mad. 615^ that an agreement subsequent to a purchase 
is not affected by the section, and there can be no 
question as to the correction of that decision. In the 
present case, agreements were entered into after the 

sale by which the appellant bound himself to 

carry out the original contract with the respondents 
with certain variations which were then agreed to and 
accepted by all parties. These subsequent agreements 
are nnafiected by the section and are accordingly 
enforoeable against the appellant.” 

A. I. R. 1928 P. O. 75.^® In this Case the property, 
a village, was pArebased by Naktu. The allega. 
tion in the plaint was that Kaktu had purchased 
the village in bis own name and contrary to the 
directions given to him by Bhikha, but no evi- 
dence was adduced with regard to this but on 
the contrary in the Courts below the basis of 
Bhikha’s case was that Naktu’s name was 
entered in the gale certificate with bis consent. 
Their Tiordahips observed : 

'This is tantamount to the purohase being benami, 
and both Courts held that Bhikha was procluded by 
S. 66, Civil P. C. from claiming the property on the 
ground that Naktu was not the real purchaser.” 

The sale was held on 28tb October 1907 and 
confirmed on 6th December 1907 in favour of 
Naktu who after obtaining the sale certificate 
got possession on 5tb June 1908. It was urged 
by Bbikba that there was an agreement dated 
4th November 1907 by which Naktu promised to 
convey the property whenever asked to do so by 
Bbikba. It was on these allegations that Bhikha 
instituted a suit for recovery of possession from 
Naktu and his sods. Although the trial Court 
took the view that the letter evidenciog the 
agreement was genuine, but the appellate Court 
held that the letter was unreliable and their 
Lordships accepted that finding of fact and 
pointed out that the suit hod been brought one 
day less than the expiry of 12 years from the 
date of the auction sale in favour of Naktu. 
This case was decided mostly on fact. The case 
in 56 I. A. 8S0^ contains a full discussion of the 
ambit of 8. 66 of the present Code of Civil Pro- 
cedure. After referring to the case in 14 M. 1. A, 
1848 F/45 & 46 


496^® and 2 I. A. 164,*® their Lordships observed 
at p. 337 : 

“Now it 13 clear under these rulings that, while the 
section protects the certified purchaser, so long as he 
retains the possession given him by the Court, from a 
suit by the true owner, if be allows the real purchaser, 
'being the true owner' to got possession, the section 
does not enable him to sue for possession, because pos* 
session has come into the hands of the true owner who 
is entitled to it. 

It then the true owner is subsequently dispossessed 
by the certified purchaser, Is be precluded by the section 
from suing for recovery of possession? That must 
depend on the question whether he is to be regarded as 
suing *oD the ground that the purchase was made on 
behalf of the plaintiS or on behalf of some one through 
whom the plaintiS olaima* within the meaning of the 
section. In such a case, if the trne owner has been in 
possession, for less than twelve years, he will no doubt 
have to aver and prove as part of bis cause of action 
that the auction purchase was made on bis behalf, but 
that is not the case here, and their Lordships express no 
opinion about this question, as it has not been argued 
before them. 

Where, however, as in the present case, the real 
purchasers have been allowed to remain in adverse 
possession for more than twelve years before disposses- 
sion, they are entitled to Eue for possession on the title 
so acquired under the Limitation Act.” 

and their Lordships pointed out that a suit based 
on such a dispossession after over twelve years 
cannot become a suit on the ground, that the 
purchase was made on behalf of the plaintiff 
merely because the plaintiff as part of an alter- 
native cause of action sets up and proves that 
the purchases were, in fact, benami. 

[12a] The following principles can be extracted 
from this review of authorities: (l) Section 66 must 
be construed strictly as it encroaches upon the 
rights of the true owner remembering that be- 
nami transactions are only being discouraged by 
the legislature bat are not being made illegal. 
(2) Where a true owner recovers possession or baa 
always been in possession and he bases bis re- 
lief in the suit (other than that of possession or 
confirmation of possession) upon a title obtained 
by the purchase, the provisions of S. 66 have no 
application. (3) The real owner, if be is in pos- 
session, can always resist a snit by the certificate 
auction purchaser as a plaintiff. (4) The real 
owner is entitled to maintain a suit for specific 
performance of an agreement by the ostensible 
owner to transfer the property to him provided 
such an agreement is made after the auction 
purchase. (5) Where the trne owner has dispos- 
sessed the certificate holder and is adversely in 
possession for over 12 years, he can maintain a 
suit for recovery of possession even against the 
certificate pnrehaser because bis claim is now 
based npon a different title and it is immaterial 
for him to allege or prove that he was the real 
owner at the date of the auction sale. 

[13] Now, what are the facta in the present 
case? (1) This is not a suit by the true owner for 
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recovery of possession of the property. ( 2 ) The 
certificate-holder was never in possession of the 
property and did not receive the hak hazri for 
a single day from the usufructuary mortgagee. 
(3) The present suit is not based upon the title 
of the original certificate sale but is based upon 
the contract to sell between the plaintiffs and the 
pro forma defendant and the Mahant of Badhauli 
on the findings that the negotiation for the sale of 
the property was made by the plaintiffs and the 
pro forma defendant and that the consideration 
was paid into the bands of defendant 1 before the 
Hegistrar with a clear stipulation or agreement 
that the money would be immediately banded over 
to the plaintiffs and the pro forma defendant. 

[14] It is, therefore, clear to 'me on the facts 
of the present case that the suit is based upon an 
agreement subsequent to the auction sale and, 
therefore, S. 66 can have no application to such 
a case. Mr. D. N. Varma vehemently argued that 
the present suit is in effect a suit for recovery of 
possession of the very property which has now 
been converted into cash by reason of the pri- 
vate gale. The argument may appear to be 
plausible, but when the facts are clearly remem- 
bered, the argument must be held to be of no 
substance. Here, as I have already observed, the 
plaintiff is not seeking to recover possession of 
the property because the property was always in 
his possession. He is merely suing to recover the 
proceeds of the sale which he himself made with the 
Mahant of Badhauli. In the present case I would 
bold that defendant 1 was a trustee for the money 
which was paid by the Mahant in the presence 
of the Registrar, defendant 1 having agreed to 
pay the sum to the plaintiffs and the pro forma 
defendant, but later on committed fraud by 
running away with the money. The matter 
would have been entirely different if it had been 
found that the defendant himself was in posses- 
sion of the property, that he himself negotiated for 
the sale and received the consideration from the 
Mahant of Badhauli- and then the plaintiffs made 
a claim for the payment to them of the consi. 
deration. Mr. D. N. Yarma relied strongly on 
the Calcutta cases which 1 have already referred 
to above and specially to the observations in the 
Calcutta case in A. l. B. 1936 oal. 602^ (supra) 
where reliance was placed upon the case in 64 i. 
A. 338.^^ But that was a case under S. 60, Civil 
F. C., and their Lordships held that the section 
applies to suits which may be instituted against 
the Secretary of State, whether the suits are for 
declaration of possession or whether the suits are 
for injunction also. Tbatdecisionis of no material 
help in the present case because we have to see 
the ambit of s. 66 and the nature of the suit. 

[16] Mr. D. N. Varma also relied upon the 
^ase of the Allahabad High Court of the year 


1910 in 6 I. O. 404.^^ In that case the plaintiffs 
claimed specific performance of a contract of a 
sale of land and in the alternative to recover a 
sum of Rs. 2600 together with interest alleging 
that the defendant bad borrowed Bs. 2600 from 
the plaintiffs and purchased the lands agreeing 
at the same time that he would re-sell the pro- 
perty to the plaintiffs. The facts found, how- 
ever, were that the plaintiff-decree-holder was 
refused leave to bid at the auction sale and then 
be adopted the device to evade the provisions of 
the law and as the defendant was then in bis 
confidence, he purchased the property with bis 
own funds but in the name of the defendant 
expecting that be would execute a formal trans> 
fer in his favour. Before, however, this could be 
done, the parties bad a quarrel, and the defen- 
dant being the certified purchaser set up bis own 
title to the property. The learned Judges held 
that the suit for return of the money was based 
upon the allegation that there was a contract of 
loan between the plaintiffs and the defendant* 
but on the finding there was no loan at all and 
observed: 

"On tbe facts as found all that tboy (tbe plaintiffs) 
can ask the Court to hold is that in .tbe events which 
have happened tbo defendant most be coofidered to 
hold tbe purchase money in trust for them. We think 
there axe two reasons why the pUintifis ought not to 
be allowed to recover back this money. In the first place 
we must alter the nature of tbe suit to meet the facts 
and we do not think that where the plaintiffs have been 
guilty of conduct like the present tbo Court was called 
upon to alter tbe nature of the suit. It seems also to ns 
that even if we were to treat tbe suit as a suit for 
money received by tbe defendant for tbe plaintiffs, the 
plaintiffs could not succeed except by showing that tbe 
defendant made tbe nurebase on their behalf. Such a 
suit it seems to us is expressly prohibited by S. 317 of 
Act 14 [XIY] of 1882. It would be a suit against tbe 
certificate purchaser on tbe ground that tbe purchase 
was made on behalf of another person.” 

This case baa no application to tbe facts of tbe pre- 
sent case where tbe suit, as Ibave endeavoured to 
show above, is not based upon tbe purchase, but 
is based upon a different cause of action. 

[16] In these circumstances, I am of opinion 
that tbe learned Additional District Judge was 
in error in reversing the decision of tbe Subordi- 
nate Judge. I would allow the appeal, set aside 
tbe decision of the learned Additional District 
Judge and restore tbe decision of tbe learned 
Subordinate Judge. But in tbe circumstances of 
tbe case I would maintain his order that each 
party will bear bis own costs in tbe Courts below. 
There will be no order for costs in this Court 
also to mark our sense of disapprobation of tbe 
benami purchase which has led to this litigation. 
Tbe cre^s appeal is dismissed. 

BamaBwaxni J. — I agree. 

8. o. Appeal allotoed. 
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Tmam AT^Ti Daq TT facts the responsibility is that of the petitioner. 

O. ^ , mand ijas JJ As to the questions of law raised. Mr. Gboaal 

Snyam Lai — PetxUoner ▼. The King. urged in the first instance that the Sessions 


Criminal Bevn. No. 868 of 1947, Decided on 6>1-1 948, 
from order of Sessions Judge, Dumka, D/- 26-7-1917. 

(a) Government of India Act (1935), S. 92 (2) — 
Bibar Regulation, 1 of 1947 is not invalid. 

The Santal Parganas Justice Regulation, 1S93, comes 
within the expression “existiog Indian Law‘* in S. 92 (2), 
Government of India Act, and the Begulation, 1 of 1947 
mside by the Governor under S. 92 (2), Government of 
India Act, amending that Regulation, is not in any 
way invalid. [Para 4J 

(b) Bihar Cotton Cloth and Yam Control Order 

(1945), Cl. 18 (2) — Person found in possession of 
76 yards of cloUr and 36 yards of saris — Person 
must be deemed to contravene Cl. 18 (2) unless he 
can prove otherwise. [Para 5] 

Cases referred : — 

1. (’43) 24 P, D. T. 60 : 80 A. I. B. 1943 Pat. 18 : 22 
Pat. 175 : 204 I. C. 451 : 44 Or. L. J. 273 (F B), Ban- 
wari Gope v. Emperor. 

2. (1905) 1905 A. C. 369 : 74 L. J. P. C. 77 : 92 L. T. 
738, Colonial Sugar Be6nery Co. Ltd. v. Irving. 

3. (*47) 3* A, I. B. 1947 F. C. 32 : 26 Pat. 442, Chhat- 
turam v. Commr. of Income-tax, Bihar. 

S. R. Ohosal — for Petitioner. 

Oovemment Advocate -~toT the Crown. 

Imam J* — The petitioner was convicted under 
B. 81 ( 4 ). Defence of India Rules for having con- 
travened cL 18 (2), Bihar C)otton Cloth and Yarn 
Control Order, 1945, and sentenced to three 
months' rigorous imprisonment os well as to a 
fine of Rs. 800 in default to undergo rigorous im- 
prisonment for a further period of three weeks. 

[ 2 ] On the facts found, it apxwars that the 
petitioner bad boarded a bus of the Sidique 
Motor Transport Service at Dumka on l6th July 
1946 with two bundles, one tied with a blanket 
and the other tied with a darri. These two 
bundles were placed on the roof of the bus. One 
Babu Harendra Prasad Jha, Market Inspector, 
having suspected that a large quantity of cloth 
was being carried, searched the bus in the pre- 
sence of several witnesses and recovered from 
the said two bundles the following articles of 
cloth: 11 pairs of saris, 9 pieces of saris, 2^ pairs 
of saris, 1 mark in than 33 yds in length; ano- 
ther mark in than also. yds. in length. The 
necessary sanction of the Provincial Government 
having been accorded, the petitioner was prose- 
cuted and convicted as already stated. 

[8] Mr. Ghosal has raised three points of law 
and wished to enter into the facts. On questions 
of fact, it was not possible to go behind the 
findings and we must proceed on those findings 
which establish that the x)etitioner was the one 
who placed those two bundles on the boa and 
that they had been in his possession. If an 


Judge who heard the appeal had no jurisdiction 
to hear it as the proper forum for appeal was the 
District Magistrate. He urged that on the date 
the petitioner was placed on his trial, he had a 
vested right to appeal to the District Magistrate 
and the proper forum for appeal was not that 
of the Sessions Judge. For his argument he re- 
lied upon the observations of Sir Pazl Ali J. in 24 
P. L. T. 50 ^ and the Privy Council decision iq 
1905 A. c. 369.^ It is to be remembered that on the 
date when the petitioner was convicted Regula- 
tion I of 1947 enacted by the Governor of Bihar 
was in force. By this Regulation, it was provid- 
ed that a person convicted on a trial held by 
tbe District Magistrate, the Additional District 
Magistrate or any other Magistrate of the first 
class could appeal to the Court of Session. The 
petitioner filed his appeal in the Court of Ses- 
sion. There can be no doubt that the Sessions 
Judge had jurisdiction to entertain tbe appeal 
under tbe law as it existed then. Mr. Ghosal’s 
argument that tbe petitioner bad a vested right 
to appeal to the District Magistrate would not 
in any way remove the obstacle in his way, name- 
ly, that his client bad himself chosen to appeal to 
a Court in whom jurisdiction was vested to hear 
the appeal. If Mr Ghosal's client had in fact filed 
his appeal before the District Magistrate and 
objection had been taken by the Crown that that 
officer could not bear the appeal, it may well 
be that the argument of Mr. Ghosal might have 
prevailed having regard to the observations of 
Lord Macnagbten in the Privy Council case 
referred to. It seems to me that neither the 
observations of Sir Fazl Ali in 24 P. L. t. 60,^ 
nor the observations of Lord Macn aghten establish 
that in tbe circumstances of this case the Ses- 
sions Judge had no jurisdiction to hear the 
appeal. 

[ 4 ] The next point of law urged by Mr. Gho- 
sal was that under 8. 92, Government of India 
Act, 1935, the Governor could only proceed 
under S. 92 (l) and apply the provisions of the 
Code of Criminal Procedure by a notification 
and could not proceed under S. 92 ( 2 ) to make a 
Regulation. He relied upon certain observations 
of the Federal Cburt in A.i. R. 1947 P.c. 82 ,*but 
it seems to me that the observations of the 
Federal Court on which be placed reliance do 
not support him at all. Section 92 ( 1 ) was being 
referred to by tbe Federal Court and not s. 92 
( 2 ). Section 92 (l) empowers tbe Governor to 
apply to an excluded area tbe provisions of an 
Act of the Federal Legislature or of the Provin- 
cial Legislature subject to such exception or 
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modi6cation3 as he thought fit. This could be 
done by means of a notification. Their Eord- 
ships of the Federal Court were merely holding 
that this power of the Governor was legislative 
in nature and not executive as had been con- 
tended before them. Their Lordships did. not 
deal with sub s. ( 2 ) in anyway. Sub-section ( 2 ) 
of s. 92 empowers the Governor to make Regu- 
lations and by such Regulations to repeal or 
amend any Act of the Federal Legislature or of 
the Provincial Legislature or any existing Indian 
law which was for the time being applicable to 
tj^e area in question. The interpretation to the 
expression “existing Indian law” is to be found 
in 8.311. Governmentof India Act and there can 
:be no doubt that the Santal Parganas Justice 
Regulation, 1893 comes within that expression 
and it was this Regulation which had been 
amended by Regulation I of 1947 made by the 
Governor of Bihar. I can, therefore, see no 
reason to suppose that Regulation l of 1947 was 
lin any way invalid. 

[6] The third point raised by Mr. Ghosal was 
that under Cl. 18 (2) of the Bihar Cotton Cloth 
and Yarn Control Order, 1945, the onus lay 
upon the prosecution to prove that the amount 
of cloth found in the po^ession of the i>etitioner 
was in excess of his normal requirements. It is 
true that nowhere has it been defined in the 
said Order as to what is the normal requirement 
of a person; but 1 think that in matters of this 
kind one has to exercise one’s commonsense. 
.A person found with 76 yards of mark-in cloth 
and 36 pieces of saris must be deemed to be in 
possession of cloth in excess of his normal require, 
ments unless he can prove otherwise. It is true 
that in a criminal prosecution the onus is al- 
ways on the prosecution to prove its case, but 
as the clause stands, 1 read it to mean that 
a person found in possession of a large quantity 
of cloth or yam which could not prima 
jade be regarded as bis normal require, 
ment, would have to show that in fact it 
was his normal requirement. The petitioner did 
not lead any evidence to prove that these saris 
and the mark-in thans were not only needed 
for himself but for members of his family. In 
the circumstances 1 think it must be regarded 
that for one single person to be in possession at 
a particular time of so much cloth must be re- 
garded as being in possession of cloth in excess 
of his normal requirements. 

[6] The points of law raised by Mr. Ghosal 
therefore fall and on the facta as 1 have already 
stated there can be no doubt that the petitioner 
was in possession of the cloth in question and 
therefore had contravened the provisions of 
cl. 18 (2) of the Bihar Cotton Cloth and Yarn 
Control Order, 1946. 


[7] Lastly it was urged that the petitioner 
had served 16 days in jail and that that may be 
considered suflBcient by .way of imprisonment 
and instead of sending the prisoner back to jail 
there may be an increase in the fine. I cannot 
see my way to accede to this submission. 
Offences of this kind must be regarded as anti- 
social and treated with severity. 

[8] The conviction and sentence is accord- 
ingly affirmed and the application is dismissed. 

Das J. — I agree. 

V.B.B. Application dismissed. 
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Meredith J. 

Rameshwar Lai Marwari — Petitioner r. 
Emperor. 

CrizniDal Reyn. No. 47 of 1948. Decided on 16*2- 
1948, from order of Addl. Seseions Judge, Poralia, D/- 
20-12-1947. 

Food Grains Control Order (1942) — Entry made 
in momiog showing stock of 6 mds. of wheat and 2 
mds. of aita — Pood Inspector inspecting stock at 
II a. m. and finding 8 mds. of atta and no wheat 
—Defence that wheat was ground into atta since 
morning — No evidence to contradict — Accused 
held could not be convicted under R. 81(4), Defence 
of India Rules (1939), for violating terms of license. 

tlDder the Food Grains Control Order, the licensee is 
required in ordinary coarse of basiness to write np the 
books once daily. The shop-keeper is not expected to 
keep his books entered up to the minute. 

Where the books showed a stock of 6 mds. of 
wheat and 2 mds. of atta but at 11 a. m. when the 
Marketing Inspector visited the shop he found 8 mds. 
of atta and no wheat and the defence was that since 
early morning when the register was entered up, the 
6 mds. of wheat had been ground into atta and there 
was no evidence to contradict this: 

Held that the accused could not be oonvicted nnder 
R. 81(4), Defence of.India Rules, for violating the terms 
of the license under the Food Grains Control Order by 
not maintaining bis books properly. [Para 2] 

S. N. Sdhay — for Petitioner. 

Uiaamuddin Khan — for the Crown. 

Order. The petitioner has been oonvicted 

under B. 81 ( 4 ), Defence of India Rules, and bM 
been sentenced to one month’s rigorous impri- 
sonment and a fine of Bs. 100. The sentence haa 
been maintained by the appellate Court. The 
case against him was that he had violated the 
terms -of his licence under the Food (Srains 
Control Order by not maintaining his books 
properly as required by the said licence. What 
happened was that at 11 A. m. the Marketing 
Inspector visited his shop. The books showed a 
stock of 6 mds. wheat and 2 mds. aita, but in- 
stead of that what was found was 8 maunds 
atta and no wheat. 
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[S] The defence was that the accused sold 
aita and not wheat, and that since early morn- 
ing, when the- register was entered up, the 
6 maunds of wheat had been ground into atta. 
There was absolutely no evidence in the case to 
contreidiot or rebut this defence. The Courts be- 
low have merely stated that they could not be- 
lieve it possible to have 6 maunds ground in 
the time. But that view seems to be based on 
no materials. The shop-keeper is not expected 
to keep his books entered up to the minute. 
The ordinary course of business will be to write 
up the books once daily. In the circumstances 
it does not appear to me that any non-com- 
pliance with the terms of the licence was esta* 
blished. The Courts below have taken the view 
that the 6 maunds of wheat must have been re- 
moved somewhere for some ulterior purpose, 
but that also seems to be based on no materials, 
and takes no account of the fact that the exact 
amount of wheat, which had disappeared, had 
re-appeared as atta. The application is allowed, 
the rule is made absolute, the conviction and 
sentence are set aside and the petitioner is ac- 
quitted. 

b.g.d. Hule made absolute. 


A. 1. R. (38) 1948 Patna 367 [C. N. 125.] 

Sinha J. 

Triheni Pd. Bhagat and others — Appellants 
V. Sohrai Uraon and others — Bespondents. 

A. P. A. D. No. 1089 of 1944, Decided on 16*3-1946. 
from decision of Sab* Judge, Banobi, D/-8'6-*1944. 

Chota Nagpur Tenancy Act (6 oi 1908), Ss. 118 
(1) (b) and 43 — Land entered in record of rights as 
Manjhihas— It falls under S. 1I8 (1) (b) ~ Right of 
occupancy cannot be acquired. 

The term eirat is a general term including all kinds 
of proprietor's privileged lands whereas the term Man~ 
jhihaa has a special reference with particular reference 
to S. 118 (1) (b). Where land has been entered in the 
records of eights as ifanjhihas it falls under S. 118 (1) 
(b) and no right of occupancy or even of non-oconpanoy 
can accrue in it. (Para 2] 

JJ. K. Choudhury— for Appellants. 

A. K. Chatterji — for Bespondents. 

Judgment. — This is a plaintiffs’ second appeal 
from the concurrent deciaiona of the Courts below 
dismissing their suit for possession on the basis 
that the disputed revisional survey plot No. 1812 
with an area of 72 acres is their Manjhihas 
land. The plaintiffs are proprietors of the village 
where the land in dispute is situate, to the ex- 
tent of 10 annas 8 pies share. Their case was 
that by virtue of a private partition amongst 
the co-sbarer proprietors this plot was allotted to 
the plaintiffs’ share. It is further alleged that 
this plot belonged to that category of the pri- 
vileged lands of the proprietors in which no 
occupancy or non-occupancy rights can be acquir- 


ed in any circumstances. The plaintiffs wanted 
to bring the land in tbeir khas cultivation but 
the defendants did not give up possession, hence 
the suit. The defendants contested the suit on the 
ground that they bad been in possession for more 
than twelve >ears as raiyats and had thus 
acquired permanent rights in the land which 
entitled them to retain possession. Both the Courts 
below have taken the view that the land belongs 
to the category of landlords’ privileged lands but 
that the plaintiffs bad failed to prove that the 
disputed land fell under the category oVManjhi- 
has land as contemplated in s. 118 (1) (b), 
of the Chota Nagpur Tenancy Act. In that viewj 
of the matter they have agreed in dismissing the 
plaintiffs’ suit, hence this second appeal. 

[2] The learned counsel for the appellants 
has contended and, in my opinion, rightly, that 
the Courts below have misdirected themselves in 
bolding that the disputed land did not appertain 
to the category of propr-ietor’s privileged land as 
contemplated in 8.118 (l) (b), Chota Nagpur Ten- 
ancy Act. It is common ground that the defen- 
dants have been in possession of the land in 
dispute for many years much more than twelve 
years. It is also noteworthy that in the two 
successive records of rights prepared under the 
Chota Nagpur Tenancy Act the land has been 
described as Manjhibas but in possession of the 
defendants or their ancestors. In the Guide and 
Glossary to the Survey and Settlement Opera- 
tions in the Chota Nagpur Division it has been 
stated at page 37 that the terra Manjhibas means 

“landlords’ privileged lands surveyed and dcmarca'ed 
under Chota Nagpur Tenures Act of 1863 (a mistake 
for 1869). They are at the absolute disposal of the land- 
lord and no right of occupancy or even of non-oMupanoy 
can accrue in them in any circumstances” (1939 
edition). 

It will further be noticed that in n^e of these 
entries in the records of rights have the defen- 
dants or their ancestors been recorded as having 
occupancy or non-ocoupancy rights in the plot in 
question. If the land belonged to the category of 
proprietors* private lands as contemplated in 
S. 118 (1) (a), ordinarily the entry in the record 
of rights would have been not Manjhihas but 
zirat (or some such synonymous term) Dakhal- 
kar or Ghait Dakbalkar. The Courts below have 
made a mistake of not referring to the Survey 
and Settlement Guide and Glossary referred to 
above which makes it clear that the entry Man- 
jhihas in the two records of rights would not 
have been there if the land did not answer the 
description of proprietors* private land as con- 
templated in s. 118 ( 1 ) (b), Chota Nagpur Ten- 
ancy Act. I have no doubt, in my mind, that if 
the Courts below bad made a reference to the 
Guide and Glossary referred to above, they 
would not have insisted upon the plaintiff pro- 
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dueing the record of 1869 in proof of the fact 
that the disputed land belonged to the category 
of Msnjhihas referred to in clause (b) of 9. 118. 
In this connection reference may also be made to 
the Survey and Settlement Glossary where the 
term zirat has been explained at page 45 as 
Privileged land as dehned in S. 118, Chota 
[Nagpur Tenancy Act”. It follows, therefore, that 
the term zirat is a general term including all 
[kinds of prop'^ietors’ privileged lands; whereas 
[the term Manjhihas has a special significance, 
Iwith particular reference to 8. 118 (l) (b). Cbota 
INfigpur Tenancy Act If as found by the Courts 
below the defendants were in possession of the 
disputed land for many more than twelve years 
and if it were a land of the description of mere 
zirat as distinguished from Manjhibas. the survey 
entry would have heen to the effect that the 
defendants had acquired occupancy or non* 
occupancy rights therein. But no such entry is 
found in the cadastral or in the revisional survey 
record of rights. Hence, in my opinion, the 
entries on the record of rights are entirely in 
favour of the plain'ifiFs. appellants and as there is 
no finding by any of the Courts below to the 
effect that the correctness of the record of rights 
has been rebutted hv any cogent evidence on 
behalf of the defendants, those entries must 
be given effect to. with the result that it must 
jbe held that the defendants have not acquired 
occupancy or nou-occunancy rights therein. 
Section 43, Cbota Nagour Tenancy Act, clause (b), 
makes it clear that landlords* privileged lands 
referred to in clause fb) of s. 118 are absolutely 
privileged and occupancy or non-occupancy rights 
cannot be acquired therein in any circumstances. 
In that view of the matter the suit should have 
been decreed by the Courts below and the decision 
to the contrary is erroneous in law The appeal 
is accordingly allowed and the snit decreed with 
costs throughout. 

[3] Application for leave to appeal under the 
Letters Patent is made and allowed. 

^•9* Appeal allowed. 

A. I. R. (38) 1948 Patna 358 fC. N. 126.1 

SfNHA ANH MUKHARJT XT. 

Hajendra Narain Bhanj Bea — "Decree holder ^ 
Petitioner v. Sri .Tannic Nishori Devi and 
others — J udgment-dehtnrv Opvostite Party. 

Civil Reven No 451 of 1947, D**cide<l on 18 fl 1947, 
from order of Adfll Ruh Ja^KP. Pntna D/-31-5-1 947. 

Bihar Money Lenders (Regulation of Trans- 
actions) Act (7 (VII] of 1939) S. 13- Re-valuation of 
properties — Valuation made under S 13 is nor final 
and can be changed on sufficient grounds — Valu- 
ation made by High Court in appeal Lower Court 
refusing to make re-valuation without going into 
evidence^ regarding sufficiency of groonda fails to 

(1908)“ S^Yl5‘(b)*°" ''®®*®** law—CivU P. C. 


Janak Kishori (Sinha J .) A. I. K. 

It is open to the Court to make a re valuation of the 
properties to be sold in execution of a decree for money 
for proper and sufficient reasons. The Court is not pre- 
eluded from making a fresh valuation of the properties 
when after the first valuatfon the circumstances have 
changed (be shape of things, radically affecting the value 
of the-properties for the better or for the worse. There 
is Dotbing in the Civil Procedure Odde or the Bihar 
Money Lenders Act to stand in the way of such a course 
being adopted. The order of the High Court valoiog the 
properties passed in appeal in the valuation proceedings 
is final between the parties unless set aside by a higher 
tribunal or modified on a review anplicatioo. But such 
an order cannot be said to be final in the sense that in 
DO circumstances can the Court make a fresh valuation 
of the properties. 

Hence where the decree*hoIder applies to the lower 
Court for re- valuation on the gronnd that certain events 
taking place after the valoation by the High Court bad 
very much affected adversely the nature of the properties 
but the lower Court without going into the evidence as 
to whether there are sufficient grounds for making a 
re*vatuation dismisses the application, holding that it is 
not open to it to make a fresh valuation the lower Court 
fails to exercise a jurisdiction vested in it by law: 31 
A. I. B. 1944 Pat. 292, Rel. on. [Paras 4 and 5] 

Annotation: — (44’Com.) G. P. C., S. 115 Note 11 
Pt. 1. 

Case referred'.— 

I. (’44) 23 Pat. 427 : 31 A. I. R. 1944 Pat. 292 : 219 
I. C. 96, Eedar Nath v. Banwari Bai. 

C. P. Sinha arui O. C. Das — for Petitiouer. 

Mahabir Prasad, S. Mehdi Imam, E. K. Sinha^ 
Lalnarain Stnha, BaWhadra Prasad and Krishna 
Chandra — for Op^ity Party. 

Sinha J. — This application in revision arises 
under rather exceptional circumstances which 
have got to be stated, however shortly, in order 
to appreciate the points in controversy between 
the parties. The petitioner advanced a large sum 
of money to Baba Cbandresbwar Prasad Narain 
Singh of Maksudpur on a simple mortgage of 
certain immovable properties which are mostly 
proprietary interests in a large number of 
villages. The mortgage bond is dated 16-S- 
1924. The mortgagee instituted a suit, being Suit 
No. 27 of 1935, in the Court of the Sabordinate 
Judge of Patna for sale. A preliminary decree 
for sale was passed for about six lacs of rupees, 
and was made final on 16-S 1937. Execution case 
NO. 13 of 1938 was started; but, as the mortgagor’s 
estate bad gone under the Court of Wards, exe- 
cution was stayed at the instance of the Manager, 
Court of Wards. But, soon after, the estate was 
released by the Court of Wards. Then followed 
certain infmetuous proceedings at the instance 
of the judgment.dcbtor, who alleged satisfaction 
of the decree. The decree- bolder took oat another 
execution, and the judgment-debtor started pro- 
ceedings under the Bihar Money-Lenders Act for 
valuation of the mortgaged properties. Ultimate- 
ly, by his judgment, dated 16-12-1940, the 
learned Subordinate Jadge fixed the valuation of 
the various items of the properties, comprising 
zamindari interest, forest land, buildings, or- 



Patna 359 


Bajbkdba Narain V. Sri Janak Kishori (Sinha J.) 


1948 

chards. etc. The learned Subordinate Judge had 
directed tUat dfteen times the net income from 
zamindari properties should be taken as the 
market price. Against the orders o£ the learned 
Subordinate Judge fixing the valuation, an appeal 
was preferred by the judgment debtor, and the 
case was numbered as Miscellaneous Appeal No. 26 
of 1941. The decree-holder’s appeal, which was in the 
nature of a cross-appeal, was numbered as 57 of 
1941. As a result of these proceedings, the execution 
remained stayed. During the pendency of the 
appeals in this Court, the original mortgagor- judg- 
' ment-debtor died, and he was substituted on the 
record by his widow, and on her death, the 
opposite parties 1 to 6 came to be substituted. A 
Division Bench of this Court heard the aforesaid 
appeals arising out of the valuation proceedings, 
and the judgment of this Court is dated S3rd 
August 1946 The result of the judgment of this 
Court was that the appeal of the judgment-deb- 
tor was allowed in part and the decree holder’s 
appeal sub^tantially dismissed. This Court direc- 
ted that the net income of the properties as 
determined by the learned Subordinate Judge 
should be increased on the basis of the income 
stated in the mortgage bond of the year 1924, 
and the enhanced net income should be multi- 
plied by twenty in order to obtain the valuation. 
Similarly, the valuation of the buildings and the 
forests was also substantially increased. The net 
result of the order of this Court was that the 
total valuation fixed by the learned Subordinate 
Judge at Be. 13,16,000 was enhanced approxi- 
.'Ihately to twenty -five lacs of rupees. 

[ 2 ] Subsequently, the decree-holder made an 
application to the Court below to the effect that 
the value of the zamindari properties as also of 
bakasht and forest lands bad very much been 
affected adversely by certain recent legislations 
of the Provincial Legislature as also some im- 
pending legislation for the abolition of zamin- 
dari. He. therefore, prayed to the Court below 
for re-valuing the properties, keeping in view the 
following facts: (i) that the Bihar Private 
Forests Act 3 [Ill3 of 1946 very much restricts the 
right of private individuals in forests, and autho- 
rises the Provincial Government to issue a 
notification under the Act practically assuming 
control of private forests also; (2l that the Bihar 
Tenancy (Second Amendment) Act 14 [xiv] of 

1946 has so amended S. 40, Bihar Tenancy Act 
of 1885 as to deprive the landlord of the benefits 
of rise in prices after 1939, and given the tenants 
the right to claim commutation of rent on the 
basis of prices prevailing during the depression 
in the years 1930 to 1988; (3) that the Bihar 
Bakasht Disputes Settlement Act 18 fxill] of 

1947 makes it obligatory for zamindars to submit 
to arbitration when their rights to bakasht lands 


are disputed by tenants, which has the effect of 
very much depressing the value of bakasht 
lands, and (4) finally the proposed legislation, 
which has recently been introduced in the 
Provincial Legislature for abolition of zamindari 
and further proposing to grant compensation on 
the basis of five years’ purchase in respect of 
considerable zamindaris like the one in question. 
It was also alleged that recently there had been 
floods, which bad deposited sand on lands of 
many of the villages in mortgage, thus decrea- 
sing the productive capacity of lands in the 
zamindari generally. It was also stated that, in 
pursuance of the amendment of S. 40, Bihar 
Tenancy Act, the entire tenantry had made 
applications for commutation of rent, and it is 
apprehended that the commuted rent will be 
decreased by more than 50 per cent, of the 
present assets of the estate. It was contended 
before the learned Subordinate Judge that, as a 
result of these happenings, the value of the mort- 
gaged properties bad considerably diminished. 
Hence, it was prayed that fresh evidence may be 
recorded, and fresh valuation made on the basis 
of the new data to be supplied by the parties. 
The learned Subordinate Judge dismissed the 
application, holding that it was not open to the 
Court to make a fresh valuation of the proper- 
ties. Hence this application in revision by the 
decree- bolder. 

(3' Mr. C. P. Sinha, appearing on behalf of 
the petitioner decree-holder, contended that the 
orders of the learned Subordinate Judge refusing 
to re-value the properties after recording fresh 
evidence in view of the fresh developments, 
referred to ' above, had refused a jurisdiction 
vested in him by law. He contended further 
that, on the authority of the Division Btnoh 
ruling of this Court in 23 Pat 427 ^ it is 
open to the Court in a proper cose to revise the 
valuation already made, as it was not such a 
final order between the parties as to be binding 
upon them for all times. The judgment-debtors- 
opposite. party contested the application by 
contending that the decree-holder bad miscon- 
ceived his remedy by making the application 
for a fresh valuation; that bis remedy lay in an 
application for review of the judgment of this 
Court in the valuation matter, whereby this 
Court increased the valuation considerably; 
that, though the order of this Court in the 
valuation proceedings may not have been a final 
decree, it was a final order between the parties; 
that there is no provision either in the Code of 
Civil Proce^te or in the Bihar Money-Lenders 
Act autboriOTDg the Court to revise the valua- 
tion once made; that, at any rate, the grounds 
urged for re-valoing the properties were wholly 
speculative and conjectural; and lastly, that, in 



860 Patna 


A.I.R 


Bajendra Narain V. Sbi Janak Kishori (Sinha J.) 


any view of the matter, there was no error 
of jurisdiction in the orders of the learned Sub- 
ordinate Judge attracting the revisional jurisdic- 
tion of this Court. 

[ 4 ] The most important question to be deter, 
mined in this application is whether the order 
of this Court passed on appeal from the orders 
of the learned Subordinate Judge valuing the 
properties can be said to be binding on the 
parties for all times so as to prevent either the 
decree-holder or the judgment debtors from 
asking the Court to come to a fresh valuation 
even if a proper case for such a re-valuation is 
made out. The Division Bench ruling of this 
Court in 23 Pat. 427,^ is an authority for the 
proposition that no second appeal lies from an 
order valuing the properties to be sold in execu- 
tion of a decree. I was a party to that judgment. 
While discussing the question whether the value- 
tion once made was final between the parties for 
all times I made the following observations : 

“Ooe may easily conceive of circamstanoea wbere the 
valuation, once determined by the Court under S. 13, 
may not bind the parties for all times, that is to say, 
so loD(i as the decree has not been satisfied and is capa- 
ble of execution. Circumstances may so radically affect 
the value of the property once determined that the 
Court may have to revise the valuation previously 
made by itself; for example, a new lef^islation or the 
liuvial action of a river or the act of God may afieot 
the Value of the property for better or for the worse to 
such an extent that it would be manifestly unjust to 
the parties, or either of them, to hold them fast to the 
valuation onoe made by the Court before any of those 
oircumstances supervened.** 

It would appear that this Court was of tho 
opinion that the valuation was not such a final 
order as is contended for on behalf of the oppo- 
Bite party. Of course, generally speaking, the 
valuation proceedings do not occupy more than 
a few months, and the execution proceedings are 
thereafter carried to their conclusion with the. 
practical result that the valuation binds the 
parties to the execution proceedings, and is given 
effect to by the Court in the execution procee- 
dings. But, where, as in the present case, the 
valuation proceedings have taken about seven 
years, and it is alleged by one of the parties to 
the execution that the value of the properties 
has been materially affected by recent legisla- 
tions of the Provincial Legislature and other 
events like fluvial action of the river, it becomes 
necessary to go into the question of valuation 
over ogain on such fresh materials as may be 
forthcoming. The Court, on going into all that 
fresh evidence, may come to the conclusion that 
the valuation has not been affected at all or it 
may come to the contrary conclua^n. That is 
foe the Court to decide. But it is not right to say 
that the Court is precluded from going into the 
question of fresh valuation whatever may have 


happened between the first valuation and the 
application for afresh valuation. In my opinion, 
if a proper case is made out, it is open to the 
Court to make a fresh valuation of the properties 
to be sold in execution of a*decree for payment 
of money. No authority has been cited before 
me laying down the proposition contended for 
on behalf of the opposite party that the valua- 
tion once made can never revised even though 
circumstances may have completely changed the 
shape of things, radically affecting the value of 
the properties for the better or for the worse. I 
may also add that, when the deoree-bolder made 
an application for leave to appeal to His Majesty 
in Council in Privy council Appeals nos. 41 and 
42 of 1946, which was beard by a Division Bench 
of this Court, consisting of Shearer and Bay JJ. 
it was contended on behalf of the judgment-deb- 
tors-opposite party that the order of the High 
Court WAS not final so as to entitle the decree- 
holder to go up in appeal to His Majesty in 
Council. Shearer J. gave effect to that conten. 
tion, and held that no second appeal, including 
an appeal to His Majesty in Council, was permis- 
sible in such a case. Bay J. was inclined to the 
contrary view; but he did not dissent from the 
Division Bench ruling in 23 pat. 427,^ referred 
to above. The application for leave to appeal to 
His Majesty in Council was, therefore, -dismissed. 
The opposite party are now contending that 
those very orders of this Court passed in appeal 
are final in the sense that in no circumstances 
can the Court make a fresh valuation of the 
properties. I am not prepared to accept the con- 
tention that the orders of this Court are final 
in that sense. The judgment of this Court was 
passed on the evidence recorded by the learned 
Subordinate Judge in 1940. Certainly, the order 
of this Court in the valuation proceedings at 
the appellate stage must be held to be fin(U be- 
tween the parties unless set aside by a higher 
tribunal or modified on a review application. 
Mr. Mababir Prasad for the opposite party con- 
tended that the decree holder should have moved 
this Court for review of its judgment, and should 
not have moved the learned Subordinate Judge 
for revising the valuation. In my opinion, there is 
no substance in this contention. The decree-holder 
did not move the Court below for re- valuing the 
properties on any of the grounds contemplated 
by R. 1 of o, 47, Civil P. O. It was not the decree- 
holder’s case that there was any error apparent 
on the face of the judgment of this Court or 
that any new evidence has been discovered which 
was in existence at the time this Court gave its 
judgment but which could not have been dis- 
covered with due diligence for being placed before 
the Court below or before this Chart. The 
grounds on which the Court below was moved 
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for re* valuing the properties were that certain 
enactments had come into existence as a result 
of which the value of the properties sought to 
be sold in execution of the decree had been 
materially diminished and that by tbe fluvial 
action of the river, sand bad been deposited in 
considerable areas which bad affected the value 
of the bakasht lands. Those grounds would not 
be sufficient grounds for an application for re- 
view of judgment. Hence, there is no substance 
in the contention that the proper remedy avail- 
able to the decree-holder was to make an ap- 
plication for review of the judgment of this 
Court. If I am right in tbe conclusion that it is 
open to the Court to make a re-valuation of the 
properties if proper and sufficient reasons are 
established for doing so, it follows that there is 
nothing in the Civil Procedure Code or in tbe 
• ^ Bihar Money Lenders Act to stand in the way 
of such a course being adopted. 

[6] Whether there are sufficient grounds for 
making a re- valuation has not been determined 
by the Court below after going into evidence 
which was sought to be adduced on behalf of tbe 
decree- holder. Tbe Court below appears to have 
taken tbe view that there is no warrant in law 
for making a fresh valuation of tbe properties, 
and, in that view of the matter the Court below 
refused to go into evidence. Tbe grounds alleged 
for making a re-valuation on tbe face of them, 
are worthy of serious consideration. Whether or 
not those grounds would be established is a mat- 
ter which must be determined after going into evi- 
dence, which has not been done so far. But the 
grounds cannot be brushed aside by simply char- 
acterizing them as speculative or conjectural. 
Those are grounds which may be established by 
good evidence or may not be; but that is a matter 
into which this Court cannot go at this stage. 
At this stage, tbe only question for determina- 
tion by this Court is whether prima facie tbe 
grounds alleged are such as to justify tbe Court 
in reopening the valuation matter and going 
into it over again, and in my opiztion, it cannot 
be said that tbo^e recent happenings can alto- 
gether be ignored as nob having any effect on tbe 
value of the properties sought to be proceeded 
against. That being so, it cannot be said as it 
was urged on behalf of tbe opposite party, that 
there is no error in the exercise of jurisdiction 
in the orders of the Court below. When tbe 
Court below refused to go into evidence which 
was sought to be adduced by tbe decree-holder 
in support of bis allegations that the value of 
tbe properties bad been materially affected by 
those recent happening?, the Court below clearly 
refused to exercise a jurisdiction vested in it by 
law. If tbe Court below, after receiving evidence, 
had held that those events bod not affected the 


valuation of properties, there would have been 
an end of tbe matter, and this Court would not 
then have interfered in its reviaional jurisdiction; 
but when the Court below refused to consider 
the case on merits on evidence to be adduced 
by the parties, it certainly refused to exercise the 
powers vested in it by law. 

[6] It was urged on behalf of the opposite 
party judgment-debtors that the decree holder 
bad been trying to delay the sale of the proper- 
ties, as interest was accumulating and the 
decree-holder was in no hurry to sell the proper- 
ties for realisation of his decretal debt. It was 
also urged that tbe judgment debtors were very 
much in earnest about paying off the decree as 
quickly as possible. It was, therefore, suggested 
that tbe properties should be sold without any 
further delay and the decree satisfied. Ordinari- 
ly, it is the judgment-debtors who obstruct tbe 
speedy realisation of a decree. The position may 
be different in this case. But tbe decree-holder 
also expressed, through his counsel, bis desire 
to have his decree satisfied as early as possible. 
Hence, both parties’ lawyers expressed their 
keen desire that tbe execution proceedings should 
be brought to a successful conclusion without 
any further delay. But, if the decree-holder is 
so minded as to delay tbe execution of the de- 
cree, the Oourt will be helpless to assist tbe 
judgment-debtors in tboir desire to have the 
properties put up to sale as early as possible. 
Tbe Bibar Money Lenders Act does not compel 
the decree-holder either to bid for the property 
or to purchase tbe property at the price fixed 
by the Court. It is open to the decree-holder 
either to refuse to bid at all or to bid only up to 
a certain sum. If other bidders are not forth- 
coming to bid up to the valuation fixed by the 
Court, the property cannot be sold ualess the 
decree-holder : 

“consents in writing to forgo so mach of tbe amount 
decreed as is equal to the difference between tbe high- 
est amount bid and the pries specified for such pro- 
perty in tbe sale proclamation.’* 

But all the same it is in the interest of all tbe 
parties concerned that the properties should be 
sold as expeditiously as possible, otherwise 
events may happen which may introduce further 
complications or may tend further to diminish 
tbe value of the properties. At the same time, 
tbe legislature or the Courts may be generous 
to the judgment-debtors, but they have also got 
to be just to the decree-holders. Hence, with a 
view to safeguarding the interests of all the 
parties to this litigation, it is only just that a 
sufficient portion of the properties already valu- 
ed should be advertised for sale after the decree- 
holder has been given the opportunity of choos- 
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ing the properties which he would prefer to be 
sold in the hrst instance in satisfaction of his 
entire claim under the decree. When the decree, 
holder has expressed his choice, those properties 
should be advertised for sale at the value fixed 
for them in accordance with the judgment of 
this Court in the valuation matter. If the decree- 
holder himself or a third party bids for those pro- 
perties up to the valuation fixed by the Court, 
or for a higher value, those properties will be 
sold and tbe money applied to the satisfaction 
of tbe decree either in its entirety or pro tanto. 
But if the sale proves infructuous, that is to say, 
if neither the decree-holder nor any third par- 
ties bid for those properties or some of them up 
to tbe amount fixed by the Court as the value 
of those properties, and on that account, tbe 
properties cannot be knocked to the highest 
bidder, that will be an indication as to the valu- 
ation of tbe properties. In that event, if the 
whole or any portion of tbe decree remains un- 
satisfied, the Court will value such of the proper- 
ties as the decree.bolder chooses afresh, and 
then a second sale proclamation will have to be 
issued on a valuation to be subsequently fixed 
by tbe Court. It is only in this way that the 
confiicting view points of the judgment debtors 
and the decree holder can be reconciled. 

[7] In view of these considerations, the orders 
passed by the Court below are set aside, and it 
is directed that tbe executing Court will proceed 
with issuing the sale proclamation as quickly 
as possible in respect of such of the properties 
as may be chosen by the decree-bolder. If the 
sale proclamation results in a sale of tbe proper, 
ties in accordance with tbe provisions of the 
Bihar Money Lenders Act and sufficient amount 
realised so as to liquidate the entire decretal 
dues of tbe decree-bolder nothing further need 
be done. But. if the sale proclamation does not 
result in a sale of the properties, either all of 
them or some of them as originally advertised, 
such of the properties as are not sold shall have 
to be put up for sale again after a re- valuation 
is done on receiving such evidence as tbe parties 
may think fit to adduce at that stage 

[8] Tbe rule is accordingly made absolute 
with costs: bearing fee five gold moburs. 

Mukharji J. — I agree. 

D. H. Rule made absolute. 
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Manohar LALIj and Mukharji JJ. 

Rai Kumar Singh and another — Appel- 
lants V. Abhai Kumar Singh and others — 
Respondents. 

A. F. O. Nos. 84 and 117 of 1946 and C. R. No. 173 
of 1946, Decided on 8-5-1947, from order of Ist 
Add). Sub-Judge, Bbagalpur, D/- 8'2-1946. 

(a) Civil P. C. (1908), S. 47— In partition between 
S and his sons A, J and R mortgage bond exe- 
cuted by M falling to share of S and his sons A 
and J — S, A and J obtaining final mortgage decree 
against M and putting it to execution — During^ 
execution 8 dying — Petition by R to be added as 
one of the decree-holders — Petition supported by 
M- Petition dismissed — Held, question fell under 
S. 47 and appeal lay. 

In a partition between'^ and bis sons A, J and i?, a 
mortgage bond executed by one M ivas allotted to the 
share of 8 and bis eons J and A. 8, A and J obtained 
a final decree on this mortgage. Daring tbe pendency 
of tbe execution proceedings 8 dted and R filed a peti- 
tion praying that bis name should be added as one of 
the decree-holders. Tbe judgment-debtor M supported 
tbie petition. This petition was dismissed by tbe Court. 
R appealed : 

Held, that the decision of tbe question affected tbe 
judgment-debtor M and hence the question fell within 
S. 47. The appeal was therefore maintainable : 24 
A. I. R. 1937 Cal. 177, Rel. on. [Para 16] 

Annotation : ('44-Com.) Civil P. C., S. 47, N. 5. 

(b) Family settlement — It is not necessary to 
show existence of family dispute as to title. 

In order that an agreement between the members 
of tbe family can be treated as a family settlement, it 
is not necessary that it must be shown that there was a 
dispute as to title between the parties and that the 
agreement was by way of accepting the antecedent title 
of tbe patties to the properties : Case law referred. 

[Para 26] 

(c) Transfer of Properly Act (1882), S. 6 (a) — 
Partition between A end B — Compromise provid- 
ing that they would not claim any share which 
would otherwise have accrued to them on death of 
either of them — Compromise is not bit by S. 6 (a). 

In a partition suit between A and B, the parties 
arrived at a compromise. The shares of each were 
defined and they went into immediate poseession of tbe 
properties. It was agreed that they would not claim 
any share which would otherwise have accrued to them 
on the death of either of tbe parties : 

Held, that tbe parties did not deal with any future 
rights in any other property. They were aoxions that 
the property which was being allotted to either of tbe 
parties abould never go out of that branch. Tbe com- 
promise was not fait by any rule of Hindu law or by 
tbe provisions of S. 6 (a), T. F. Act: Case law referred. 

[Paras 40 A 41] 

Annotation : ('45-Com.) T. P. Act, S. 6, N. 4. 

(d) Family settlement — Family settlement can- 

not be upheld if it offends any rule of law '. 25 
A. I. R. 1938 P. C. 181. Rel on. [Para SO] 

(e) Civil P. C. (1908), O. 23, R. 3 — Compromise in 
partition suit — Decree based on compromise — 
Validity of agreement not subject-matter of dispute 
in partition suit Party can, without bringing suit 
to set aside compromise decree, show that com- 
promise cannot be enforced. 
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In a partition suit the parties arrived at a compro- 
mise and a decree was passed in terms of the compro- 
mise. The validity of the compromise was never the 
sabfect* matter of the dispnte in the partition salt. 
Sabeeqaently, one of the parties contended that the 
compromise violated S. 6 (a), T. P. Act and was there- 
fore not enforceable in a Court of law. The infirmity of 
the compromise did not depend on proof of any ex- 
traneoas facts but was patent on the face of it : 

Held, that the party was entitled to show without 
briogiog a suit to set aside the compromise decree, that 
the impugned agreement though embodied in a com- 
promise decree could not be enforced in a Coart of law. 

[Para 63] 

Annotation : (’44-Com.) Civil P. C., O. 23, R. 3, 
N. 28. 

Coses referred 

1. (*37) 24 A. I. R. 1937 Cal. 177 ; 171 I. C. S17, Hari 
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2. (’23) BO I. A. 239 : 10 A. 1. R. 1923 P. C 189 : 60 
Cal. 929 : 74 I. C. 499 (P. C.), Anand Mohan Roy v. 
Gour Mohan Mallick. 

3. (’16) 39 Mad. 554 : 3 A. I. R. 1916 Mad. 579 : 29 
I. C. 241. Laksbmi Narayana Jagananda Raju v. 
Varaha Lakshmi Narasimba. 

4. (*18) 45 I. A. 36 ; 4 A. I. R, 1917 P. C. 95 : 45 Cal. 
590 : 27 C. li. J. 296 : 44 1. O. 408 (P. C.), Amrit 
Narayan v. Gaya Singh. 

5. (’07) 31 Bom. 165, Shamshuddin Goolam Husain v. 
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11. (’17) 2 Pat. L. J. 678 : 4 A. I. B. 1917 Pat. 536 : 
41 I. O. 631, Mt. Diltor Koer v. Harku Bingb. 

12. (1867) 2 Ch. 294 : 36 L.’ J. Ch. 419 : 18 L. T. 42 : 
16 W. R. 657, Williams v. Williams. 

13. (’06) 4 O. L. J. 323, Helau Dasi v. Durga Das. 
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I. C. 1, Pokhar Singh v. Dulari Eunwar. 

14a. (’38) 65 I. A. 213 : 25 A. I. B. 1938 P. C. 181 : 
I. L. R. (1938) Lab. 813 ; 32 S. L. R. 760 ; 174 I. C. 
868 (P. C.), Partap Bingh v. Sant Euar. 

15. (’24) 5 P. L. T. 375 : 11 A. I. B. 1924 Pat. 786 : 
64 1. G. 208, Jagdam Sabay v. Rap Narain Mabton. 

16. (’16) 27 I. C. 701 : 2 A. I. B. 1916 All. 486, Maho- 
med Hashmat All v. Kaoiz Fatima. 

17. (’ll) 38 All. 414 ; 9 I. C. 935, Kantl Chaodra v. 
Ali Nabi. 

18. (’ll) 83 All. 457 : 9 I. C. 530. Nazir-uI-Huq v. 
Fyaa-al-Bahman. 

19. (’82) 8 Cal. 188, Ram Nlrunjan v. Prayag Singh. 

20. (’39) t. L. B. (1939) AU. 950 : 26 A. I. B. 1939 
All. 689 : 184 I. C. 631 (F. B.), Uma Sbaukar v. 
Ramobaran. 

21. (’19) 41 AU. 611:6 A. I. B. 1919 AU. 371 : 61 
1. O. 919. Ghahlu v. Parmal. 

22. (’86) 17 P. L. T. 636 ; 23 A. I. R. 1936 P. 0. 804 : 
164 1. C. 340 (P. 0.), Mt. Bioda Kuer v. Lalita 
Prasad. 

23. (’33) 14 P. L. T. 27 : 20 A. I. R. 1933 Pat. 165 : 
149 I. O. 491, Lalita Prasad v. Saruam Singb. 

24. (’20) 24 C. W. N. 105 : 6 A. 1. R. 1919 P. C. 27 : 
50 X. O. 812 (P. C.), Mt. Hardei v. Bbagwan. 


25. (1895) 2 Ch. 273 : 04 L. J. Ch. 623 : 72 L. T. 
703 : 43 W. B. 567, Huddersfield Banking Co., Ltd. 
V. Lister. 

26. (’03) 26 Mad. 31, Lakshman Swami Naidu v. 
Rangamma. 

27. ('07) 30 Mad. 255, R&masami Naik v. Ramaswami 
Chetty. 

28. (’29) 16 A. I. R. 1929 P C 289: 118 I. C. 7 (P. C.), 
Charles Herbert Kinch v. Edward Keiih Wallcoit. 

29. (1896) 1 Ch. 673 : 61 L. .T. Cb. 432 : 74 L. T. 193: 

44 W R. 540, Linsworth v. Wilding. 

30. (1897) 2 Cb 534 : 66 L. J. Ch. 684 : 77 L. T. 57 : 

45 W. R. 675, Wilding v. Sanderson. 

31. (’36) 23 A. I. B. 1936 Bom. 301 : 164 I. C. 703, 
Basan Gouda Giriyeppa Gouda v. Basalingappa Mal- 
ian Gouda. 

32 (’ll) 35 Bom. 371 : 11 I. C. 984, Cowasji v. 
Eisondas. 

33 (’23) 47 Bom. 597 : 10 A. I. R. 1923 Bom. 
276 : 73 I. C. 196, Basangouda v. Irgowadati Kallau- 
gouda. 

34 (1895) I Ch. 37 : 64 L. J. Ch. 189 : 71 L. T. 

594: 43 W.R. 131, In re South American and Mexican 
Co. ♦ 

35. (1899) 1899 A. C. 114 : 68 L. J. P. C. 25: 79 L. T. 
35, G. N. W. C. Rly. Co. v. Charlebois. 

P. B. Das, L. K. Jha. C. P. Sinha and Prem Lall 
(in M. A. No. of 10^6) and Baldeva Sahay, 
andG. C. Dass (in M. A. No. 117 of 1946) — 

for Appellants. 

Dr. D. N. Milter, P. L. Danerji, B C. De, S.- C. 
Maeumdar, K. D. Chatter ji. O. C. Das, A. C. 
Mitra and S. K. Maeumdar — 

for Respondents. 

Manohar Lall J. — These two appeals and 
the connected civil revision which has been 
filed ex cautela in case it is held that the appeal 
is not maintainable have been beard together at 
great length and arise out of an order passed 
in execution proceedings. The question for deci- 
sion is difficult and interesting and has kept 
learned counsel on both sides engaged in 
streneous, able and exhaustive arguments for 
four days before us. The question in the main is 
the applicability of S. 6 (a), T. P, Act, to a term 
in a compromise decree. 

[2] Fortunately, the facts are not in dispute 
at all. Bai Bahadur Sukbraj Ray by his mar- 
riage with Kiran Kumari Devi had two sons, 
Ahbat Kumar and Jai Kumar. Bai Kumar is 
bis son from a predeceased wife. This well- 
known family of Bbagalpur was possessed of 
considerable moveable and immovable property 
and bad large money-lending transaction. In 
the year 1926, Bai Kumar Singh and bis minor 
son Bujas Kumar Singh filed a partition suit in 
the Court of the Subordinate Judge at Bbagal- 
pur. The defendants were Bai Bahadur Sukbraj 
Bay, the father, and Abhai Kumar and Jai 
Kumar, the brothers, and Kiran Kumari Devi, 
the step-mother of the plaintiff. Mt. Genda 
Kumari, the mother of Bai Bahadur Sukbraj 
Bay, was also made defendant 6 in the action. 

[ 3 l The plaintiffs in the plaint alleged that by 
reason of a special custom prevailing in this 
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family, the females were excluded from in- 
heritance or participation in any share in the 
event of a partition of the joint family property, 
but were only entitled to maintenance. On this 
allegation the share of the plaintiffs was claimed 
to be one-fourth. On behalf of the defendants 
and specially on behalf of Kiran Kumari Devi 
and Mt. Genda Kumari the existence and 
validity of the alleged custom was stoutly denied. 
They also raised dispates as to the extent of the 
jewelleries which could be treated as joint family 
property. Various other disputes and differences 
arose between the parties, but they were all 
settled by a compromise petition died in the 
Court on 4-8*1927. By that compromise inter 
aha the share of the plaintiffs which was claim- 
ed by them to be one-fourth in the plaint, 
but which might have been reduced considerably 
after prolonged investigation, was agreed to be 
T/30th for the reason given that Mt. Genda 
Kumari was relinquishing her share in lieu of 
maintenance and the plaintiffs were relinquishing 
their share in the properties which would be 
open to inheritance after the death of defendant 
4, the step-mother. Elaborate provisions were 
made in the compromise petition by which the 
parties purported to settle the various disputes 
that could conceivably arise in connection with 
the partition of such a big joint family estate. 
It was provided also in para. 9 that if any 
dispute arose in carrying out the terms of the 
compromise or if any term or dispute was left 
out by oversight and not taken into considera- 
tion by the compromise petition, it would be 
brought to the notice of Babu Ranjit Singh and 
Babu Dharindra Sen (who effected the settle- 
ment between the parties) and each party will 
be bound to act according to the advice given by 
them in respect of any matter of difference and 
in case there was any difference between the 
said two gentlemen in their respective advices, 
the parties will be bound by the decision of this 
Court at the time of drawing the final decree in 
the suit. In accordance with this compromise 
petition, a preliminary decree for partition was 
passed. Order No. 202 of 4- 9-1930 (Ex. 6 (c) p. 22) 
shows that after this compromise a dispute arose 
between the parties as to the share which the 
plaintiffs had been given in the jewelleries of the 
joint family — the defendants alleging that the 
plaintiffs were not entitled to 7/dOtb share in the 
jewelleries but only one-fifth share. The learned 
Subordinate Judge decided that out of the 
jewelleries, after handing over jewelleries worth 
Rs. 6000 to defendant 4, the balance was agreed 
to be treated as joint family property and so the 
plaintiffs were entitled to 7/SOth share in the 
jewelleries. Various other disputes had appar- 
ently cropped up then between the parties but 


ultimately the Court was asked to prepare the 
final decree in accordance with another com- 
promise petition which was filed on 18*9 1930. 
This compromise petition is at p. 29. In para. 2 
reference is made to the compromise petition of 
4 8-1927 by which the plaintiffs were allotted 
7/30th share in all the moveable and immovable 
properties and to the preliminary decree passed 
on 8 8-1927 embodying the terms of that compro^ 
mise. In para. 8 it is stated that subsequent to the 
passing of the preliminary decree many disputes 
relating to the parties and connected matters arose, 
but they have been finally determined either by 
an order of the (3oart or by mutual agreement 
amongst themselves which the parties were now 
accepting as final. Paragraph 4 is important and 
has been the subject of elaborate arguments 
before us and must be quoted in full : 

“That as regards the share of the parties bj prirate 
agreemeot and compromise the plaiatifis have been 
allotted 7/30th share in all the joint family properties 
BQbject to the exceptions, mentioned in the various 
paragraphs of the preliminary decree referred to above 
and defendants 1, 2 and 3 have each been allotted 
l/6tb share and defendant 4 has been allotted 1/Cth 
share and defendant 6 has relinQQished her share and 
it has been finally agreed thatoo the domise of defendants 
1, 2, 3 and 4 the plaintifis or their heirs shall have no 
claim whatever to the shares allotted to the said defen- 
dants and likewise defendants 1 to 4 or their heirs shall 
have no claim whatsoever to the share allotted to the 
plaintiffs on their demise.*’ 

By paragraph 5 it was agreed tbafc defendant 
would be given a monthly allowance of Bs. 250 
for her life and this sum was payable by the 
plaintiffs and defendants l to 4 in proportion to 
their respective shares the share of the allowance 
payable by the plaintiffs was made a charge on 
village Sbarfudd inpur and similarly the share of 
the allowance payable by defendants l to 4 was 
made a charge on village Jotram Bai. 

[4] The joint family bad made a number of 
investments which were divided in the manner 
set out in the compromise petition, but reference 
in particular must be made to a certain money- 
lending transaction with the father of Mabasbay 
Amarnatb Ghosh. In para. 12 of the com- 
promise petition it is stated that plaintiff 1 on 
behalf of the plaintiffs having exercised bis right 
of selection regarding the investments has taken 
charge of the documents of securities and other 
papers connected therewith a list of which is 
attached as per sch. ii etc. and the other invest- 
ments not mentioned in Sch. ii of this petition 
have been assigned to defendants 1 to 4 exclusively 
and they shall be entitled to realise the interest 
and the principal thereof. Item 6 in soh. U which 
was thus selected by the plaintiffs was a sum of 
RS. 2,83,865-9-0 due from Mahashay Taraknath 
Ghosh. The amounts due from the various 
debtors in this schedule were calcolated includ- 
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ing interest up to 81.7-1927. A few lines after it 
is stated : 

"Item 6 was selected by the plaintiffs ori^iDally but 
afterwards defendant 1 chose to keep the Bokka exe- 
cuted by Mahasbay Taraknath Gbosh himself and in 
Uea of this, defendant 1 paid Bs. 2,56,890 to plain* 
tiffs on 28*8-1928 including interest.’* 

It is, therefore, clear that the plaintiffs’ share of 
the amount due from Mahashay Tarak Nath 
Ohosh was realized by the plaintiffs immediately 
on the date of the compromise petition. 

[5] In accordance with the final adjustment 
between the parties the compromise was recorded 
by the Court and the final decree drawn up on 
the terms of this compromise petition was pro- 
nounced on 17-9-1930. Some amendment was 
made to this compromise decree by an order 
dated 11-7 1931, but this is not relevant to the 
present enquiry. 

[6] The mortgage bond executed by Maha- 
sbay Ghosh was thus allotted to the share of 
Rai Bahadur Sukhraj Hay and bis two younger 
sons, defendants 2 and 8. and to bis wife, Eiran 
Eumari. These persons along with Nava Kumar 
minor son of Abhai Kumar, instituted a euit 
against Mahashay Amarnath Gbosh to enforce 
the mortgage and obtained final decree on 
24-10 1944, for about Bs. 30,00,000 carrying future 
interest at six per cent, per annum till realiza- 
tion. This decree was put into execution on 
21-1^1944 and during the pendency of the execu- 
tion proceedings Rai Bahadur Sukhraj Rai died 

on 25-11-1945. 

[7] On 21-12-1946. a petition was filed on be- 
half of the two sons, the widow and the grand- 
son of Bai Bahadur Sukhraj Rai and also by 
five more persons alleging to be the minor sons 
of Abhai Komar and Jai Kumar praying that 
the name of the deceased Rai Bahadur be struck 
off and in bis place the two sons and bis widow 
who were already on the record should remain 
as decree-holders and the names of the remain- 
ing petitioners should also be added as decree, 
holders. It was alleged that the deceased at the 
time of his death represented the interest of all 
the i>etitioner8 as karta of the joint family and 
it was further alleged that he bad left a will in 
favour of bis two sons dated 24-11-1946, for which 
steps will be taken in probate Court for grant of 
letters of administration. 

[8] On the same day Rai Kumar Singh, the 
eldest son of the deceased who was plaintiff 1 in 
the partition suit filed a petition in which be 
prayed that the name of the deceased should be 
removed and the name of the petitioner should 
be added as one of the decree-holders on the 
allegation that the deceased Bai Bahadur died 
separate from bis sons and grandsons as a result 
of the partition decrees of 1927 and 1930. 


[9] On 12-1-1946, the judgment-debtor also 
filed a petition supporting Rai Kumar Singh and 
raised objections regarding the addition of peti- 
tioners 5 to 9 namely the other grandsons of the 
deceased, but these objections were not pressed 
by the judgment-debtor at the time of bearing. 

[loD The two sons of the deceased decree- 
holder who were themselves co-decree-bolders 
seriously objected to this addition of the eldest 
son and raised three substantial objections : (i) 
that the petitioner Rai Kumar Singh alone sepa- 
rated as the result of the partition decree, but 
the other members including the deceased Rai 
Bahadur remained joint as members of a joint 
Mitaksbara family' and, therefore, these survi- 
vors alone were now entitled to execute the 
mortgage decree ; (ii) that even if it is held that 
there was a disruption of the entire joint family of 
the deceased and his sons by the partition decree, 
Rai Kumar Singh could not claim any share in 
the mortgage decree as the heir of the father 
because Rai Kumar Singh had relinquished the 
same by the clear agreement embodied in para. 4 
of the final compromise-decree of 1930 and that 
BO long as that decree stood unreversed, it could 
not be disregarded on the ground that the agree> 
ment amounted to an encroachment on any 
provision of law like 6. 6 (a), T. P. Act; (iii) 
that Rai Kumar was estopped from claiming 
the property by the doctrine embodied in B. 43, 
T. P. Act. 

[11] On 21 1-1946, Rai Kumar filed another 
petition to the effect that his original application 
dated 2 1-1946, that he should be added as co- 
decree bolder should be treated as ai petition under 
S. 47, Civil P. C., read with 0 . 21 , B. 16, Civil 
P. C. 

[12] The learned Subordinate Judge by Order 
NO. 58 dated 21 1-1946 decided, overruling the ob- 
jection of the decree-holders, that the petition of 
Bai Kumar should be treated as a petition 
under 8. 47 read with O. 21. B. 16. Civil F. C. 

[ 18 ] The main evidence adduced by the 
parties before the Subordinate Judge was the 
pleadings, the two compromise decrees and the 
order-sheet in the partition suit, the plaint in 
the mortgage suit against Amar Nath Gbosh and 
certain other plaints and an a£Bdavit — the certi- 
fied copies of the entries in Register D regarding 
the village of this joint family were also filed to 
show that the parties bad separated as a result 
of the partition decree. The judgment of the 
learned Subordinate Judge shows that some oral 
evidence was also given, but that has not been 
printed in the paper- book before us, nor has our 
attention been drawn to it. It was also urged 
by the objectors before the learned Subordinate 
Judge that the compromise decree was in the 



A. I.R. 


866 Patna Rai Kumar Singh v. Abhai Kumar Singh (Manohar Lall J.) 


nature of a family arrangement or family settle- 
ment. 

[14] After hearing elaborate arguments, the 
learned Subordinate Judge pronounced a careful 
and ■well considered judgment on 8-2-1946. He 
came to the conclusion that he 'was satisfied that 
there was a complete disruption of the joint 
family as a result of the partition decree and 
that thereafter the parties continued separate 
not only between the plaintiffs and the defen- 
dants but also between the defendants inter se — 
this finding has not been challenged before us 
on behalf of the respondents. He accepted the 
contention of the decree-holders that Rai Kumar 
was bound by the terms of para. 4 of the com- 
promise petition as it was embodied in the com- 
promise decree which had not been set aside and 
was still in full force, but he expressed the view 
that tbe agreement as embodied in the final 
decree bad not the characteristic of a family 
arrangement, and that were it not for the com- 
promise decree, which had not been set aside, be 
w’ould have held that tbe agreement was void 
in view of the provisions of S. 6 (a), T. P. Act. 
He also overruled tbe contention of the defen- 
dants that the plaintiffs were estopped from 
claiming their rights to their share in tbe in- 
heritance of their deceased father. In tbe result 
be dismissed the application of the plaintiffs to 
be joined as co-decree-holders. 

Cl5] Against this order miscellaneous appeal No. 
84 of 1946 bas been filed by Bai Kumar Singh. 
Mieo. Appeal No. 117 of 1946 has been filed by 
tbe judgment-debtor and in case it is held that tbe 
appeal of Rai Kumar Singb is not maintainable 
he has also filed C. R. No. 173 of 1946. 

[16] When these appeal and the civil revision 
were called on for hearing, learned counsel for the 
decree-holders raised a preliminary objection that 
tbe appeal of Rai Kumar was not maintainable 
as the question in dispute between him and the 
decree-holders was not a question which related 
to the execution, discharge or satisfaction of the 
mortgage decree as between the parties to the 
suit. In our opinion, this objection is without any 
substance for two reasons, firstly because we are 
bound to decide the question in Misc. Appeal No. 
117 of 1946 between the judgment debtor and the 
decree-holders, and secondly because the decision 
of the question affects the judgment-debtor and, 
therefore, tbe question falls within S. 47, Civil 
P. C. The mattex is covered by authority : see 
A. I. B. 1937 cal. 177.’^ Accordingly the prelimi- 
nary objection is overruled. 

[17] Mr. P. R. Das on behalf of the appellant 
Bai Kumar argued (1) that the compromise 
decree does not require to be set aside and it 
must be treated as no more than an agreement 


between the parties even though tbe command 
of the Judge who directed tbe compromise to be 
recorded was super-added to it. He relied upon 
several well-known English cases in support of 
tbe view that tbe agreement even if embodied in 
a compromise decree attracted to it all its inci- 
dents and infirmities and, therefore, it was open 
to him to show that tbe agreement was void both 
under tbe Transfer of Property Act and under 

S. 23, Contract Act; ( 2 ) that the agreement was 
not a family arrangement, and that even if it 
was assumed to be a family arrangement it was 
still void as it offended the provisions of S. 6 (a), 

T. P. Act, and S 23, Contract Act. 

[18] Mr. Baldeva Sabay appearing on behalf 
of judgment-debtor in support of bis appeal 
argued, while adopting the arguments of Mr. P» 
B. Das, in addition that under tbe provisions of 
O. 21, R. 16, Civil P. C., the legal representatives 
of the deceased Rai Bahadur were his three sons 
under tbe Hindu law and, therefore, all of 
them should be held entitled to execute the 
decree as co-decree holders. He also argued that 
tbe agreement and tbe decree should have been 
registered under the provisions of S. 17, Regis- 
tration Act, and this not having been done, the 
argument could not be enforced. 

[19] Mr. P. L. Banerji, who appeared on behalf 
of some of tbe respondents, submitted that the 
compromise decree should not be treated as 
void and unless it was vacated or set aside by 
a regular suit, tbe agreement contained in para 
4 of the compromise decree remained binding on 
the parties. He also urged that tbe compromise 
decree should have been treated by tbe Subordi- 
nate Judge as embodying a genuine and bona fide 
family arrangement or family settlement and, 
therefore, was not hit by any of the provi- 
sions of the Transfer of Property Act or the Con- 
tract Act. 

[20] Dr. D. N. Mitter in support of tbe case of 
the other decree-holders adopted Mr. Banerji’s 
argument and elaborated it by drawing attention 
to various authorities of their Lordships of the 
Judicial Committee. 

[21] It will be seen that tbe two substantial 
points that emerge for onr decision are whether 
the compromise decree can be treated as binding 
between tbe parties in these proceedings, and 
whether tbe impugned agreement embodied in 
the compromise decree must be held to be void. 

It is convenient to take up the second point for 
decision first. It is now well-settled on the autho- 
rities and this is not and could not be denied 
before us — that a transfer or an agreement to 
transfer by an expectant heir of his chance of 
succeeding to an estate — a spes suceesstonts — is 
void under s. 6 (a),T. P. Act See amongst others 
tbe case in 50 I. A. 239^ where their Lordsbipe 
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approved of the view expressed by Wallace 0. J. dispute as to title between the parties and that 


and Tyabji J., in S9 Mad. *S5d, in which it was 
held that the Transfer of Property Act did not 
permit a person having expectations of sue* 
ceeding to an estate as an heir to transfer the 
expectant benefits, and the oft-cited case in 46 
I. A. 85* where it was held that the next rever- 
sioner to an estate held under the Hindu law by 
a female for her life had no interest in preesenti 
in the property!- until it. vested in him he had 
no interest which he could assign or relinquish 
or even transmit to his heirs, and that the 
guardian of a minor reversioner could not bind 
him by purporting on his behalf to enter into a 
oompromise by whicb'the female holder relinqui- 
shed the estate to other relatives; nor was the 
minor bound by an award or decree made in 
pursuance thereof, and the case in 81 Bom. 165^ 
approved by their Lordships in the equally oft- 
cited case in 45 I. A. 116.^ 

[22l But the critical question for determina- 
tion is whether the agreement embodied in the 
compromise decree can be regarded as ST family 
arrangement or the settlement of a family 
dispute. 

[28] Mr. P. B. Das objected that the presenta- 
tion of this aspect of the dase was not open to 
the respondents inasmuch as it was never pleaded 
in any of the petitions filed on behalf of the 
decree-holders that the agreement in question 
should be treated as a family arrangement or a 
family settlement. 1 am not disposed to agree 
with this contention because the learned Subor- 
dinate Judge has elaborately discussed the 
question on hearing arguments and bis judgment 
does not state that any such objection on behalf 
of the appellants was raised before him. Dr. 
D. N. Mitter who appearing on behalf of the 
respondent also appeared in the Court below, 
and he assures us that no objection whatsoever 
was raised on behalf of the appellants in the 
Court below. Mr. L. K. Jha who appears on 
behalf of the appellants here and who appeared 
in the Court below, was not in a position to 
challenge this statement. Moreover' all the 
evidence that the parties desired to adduce was 
adduced (we were not informed that further 
evidence could be given) and the question could 
be and has been determined upon the pleadings 
and the compromise decrees and the various 
orders passed by the Subordinate Judge in parti- 
tion suit and the admitted facts. I, therefore, 
overrule the preliminary objection. 

[ 24 ] Mr. P. B. Daa then submitted that in 
order that an agreement between tbe members 
of the family could be treated as a family 
settlement, it must be shown that there was a 


the agreement was by way of accepting the 
antecedent title of the parties to the properties 
and relied in support of his argument on a num- 
ber of cases and in particular on 3 Agra H. c. r. 
82,^ 1 I. A. 167® at p. 187,38 I. A. 87,® 18 O.W. N. 
929^® and 2 Pat. L. j. 678.^^ 

[25] I do not agree with Mr. P. R. Das that 
the family settlement or family arrangement 
must be preceded by a family dispute of title. 
The leading English case on the point is (1867) 2 
ch. 294,^* in which it was held that a family 
arrangement may be upheld by tbe Court al- 
though there are no rights in dispute, and if 
sufficient motive for tbe arrangement is proved 
tbe Court will not consider tbe quantum of tbe 
consideration. Turner L. J. dealt with a similar 
argument advanced by Mr. P. R. Das, at p. 304 
in these words : 

“It was stroogly argued for tbe appellant that tbie 
case dees not fall within ibe range of those authorities: 
that those cases extend zlo further than to arrangements 
for the settlement of doubtful or disputed rights, and 
that in this case there was not, and could not be, any 
doubtful or disputed right but this, I think, is a very 
short-sighted view of tbe cases as to family arrange- 
ments. They extend, as I apprehend, much farther 
than is contended for on tbe part of the appellant, and 
apply, as I conceive, not merely to cases in which 
arrangements are made between members of a family 
for the preservation of its peace, but to cases in which 
arrangements are made between them for the preser- 
vation of its property. Tbe re settlement of taoiily 
estates, upon an arrangement between the father and 
the eldest son on his attaining twentyone, may well be 
considered as a branch of these cases, and certainly 
this Court does not in such cases inquire into tbe 
quantum of consideration.” 

This view has been adopted consistently in a 
large number of cases in the lodian High Courts 
and it is only necessary to refer to tbe judgment 
of that distinguished Judge, , Sir Ashutoah 
Mukberji, in 4 C. L. J. 323,^® at page 330. See 
also tbe case in A. 1. B. .1930 All. 687,^* where 
after referring to the quotation from Lord 
Halsbury in bis Laws of England, vol. 14, 640, it 
was observed that the avoidance of a family 
dispute and not tbe existence of a family dispute 
is a ground which validates a family arrange, 
ment. 

[26] Tbe case in 2 Pat. L. J. 678,^^ relied on 
by Mr. Das itself illustrates that an arrange- 
ment between tbe members of a family will be 
treated as a family settlement even though there 
is no dispute as to antecedent title. In that case 
Kbatan Koer with tbe coesent of her two daugh- 
ters then living bod made over a third of tbe 
property to her daughter’s son Sbivnandan and 
this was held to be a family arrangement al- 
though there was no claim to any antecedent 
title between Kbatan Koer and her daughters or 
daughter’s son — unlike the dispute that was 
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settled earlier between Kbatan Koer and Poona 
Koer. Nor do the other cases relied on by Mr. 
Das support his contention. In the leading case 
in 38 I. A. 87,® which was followed in 18 C. w.N, 
929,^^^ the family settlement in question was held 
to be not an alienation by a limited owner but 
a settlement between several members of the 
family of their disputes, each one relinquishing 
all claim in respect of all property in dispute 
other than that falling to his share, and recog- 
nizing the right of the others as they bad previ- 
ously asserted it to the portion allotted to them 
respectively, and it was expressly pointed out 
that this arrangement did not confer any new 
distinct title on the parties. In this case there 
was actually a family dispute. But these cases 
do not lay down that it is essential that there 
should be a family dispute as to the title before 
a settlement can be regarded as a family arrange- 
ment. 

[27] But it is unnecessary to pursue the 
matter in the present case as here there was a 
genuine dispute started by the son who actually 
instituted a partition suit against his father and 
step- brothers. In that suit he disputed that any 
share could be given to the step mother and the 
grand- mother, and it was in bona fide settle- 
ment of this and other disputes that cropped up 
between the members of the family that the 
agreement in question was entered into. I must, 
therefore, bold that this was a family settlement 
in which the plaintiffs took a larger share of the 
family property by virtue of the independent 
title which was to that extent and by way of 
compromise admitted by the other party defen- 
dants. It can also be treated as a compromise of 
a doubtful claim set up by the plaintiffs with 
regard to tbeir share in the properties which 
would have gone to the step-mother and the 
grand-mother. 

t 

[28] For these reasons, I am of opinion that 
the learn^ Subordinate Judge was wrong in 
coming to the conclusion that the agreement in 
question was not in the nature of a family 
arrangement or a family settlement. This 
arrangement was undoubtedly for consideration, 
and even if it was open to u^to scan the quan-r 
turn of the consideration — which the Courts do 
not ordinarily do in family arrangement — I 
would he prepared to bold that the agreement 
was for good consideration, it atiffled a ruinous 
litigation, preserved the honour and peace 
amongst this well-known family of Bhagalpur, 
and gave to each of the parties benefit in pra- 
senti also. 

[S9] Mr. P. B. Das then contended that even 
if it was held that the agreement was a family 
settlement, the family settlement has offended 
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the rule of law and, therefore, S. 6(a), T.P. Act, 
comes into play to render the agreement void. 
Mr. P. L. Banerji on the other band contended 
that the agreement in question does not offend 
the rule of S. 6 (a), T. P. Act, as the impugned 
agreement is attached to the very property 
which is being allocated to the parties and that 
the agreement does not deal with any other 
property which was not then the subject of 
partition. 

[30] It is elementary that a family arrange- 
ment cannot be upheld if it offends any rule of 
law. It is enough to refer to the recent Privy 
Council case in 65 I. A. 213,^* where Sir Sbadi 
Lall considered a similar argument in these 
words at page 217 : 

“It is argued, however, that the traoeactioo sboold 
be upheld because it was a family settlement. Their 
Lordships cannot assent to the proposition that a 
party can, by describing a contract as a family settle- 
ment, claim for it an exemption from the law govern- 
ing the capacity of a {terson to make a valid contract. 
It is true that if a compromise has been entered into 
in good faith by the manager of a joint Hindo family, 
or by father in snch family, a minor member of tba 
family cannot be allowed to disturb it on the ground 
of inequality of the benefit, unless there was fraud or 
some other ground which in law vitiates it. This rule 
proceeds upon the principle that the minor was pro- 
perly represented by the father or the manager of tba 
famil;, and that he was, therefore, a party to the 
compromise. This rule does not offend against any law 
governing a contract.” 

[31] Ifc will be also observed from the facta 
at page 217 that in that case Gujar Singh, who 
adopted the role of the guardian of the minor 
Basant Kuar, was found to be neither appoin- 
ted her guardian by any Court, nor could be 
claim that status under the law applicable to 
her. 

[32] Has the family arrangement then offend- 
ed any rule of law ? A large number of cases 
bearing on the point have been cited before us, 
but I do not wish to examine all these as the 
question before ns can be satisfactorily decided 
by relying on two cases of our own High Court. 

1 would also notice some important oases of 
other High Courts that appear to be in point. 

[33] Uiave already referred to the case in 

2 Pat. L. J. 678, where the learned Chief Justice 
upheld the family arrangement by which the 
daughters of Kbatan Kuer on obtaining posses- 
sion in 1691 were found entitled to make any 
agreement with each other that they pleased 
regarding the property in their possesion; the 
arrangement was that each of the daughters and 
Sbivanandan would be the malik of bis or her 
share for tbeir lives. 

[34] 6 p. L. T, 376,^* contains an exhaustive 
discussion of the Indian and English cases that 
are usually cited in this connection — including 
the cases cited before us. It was held at page 398 
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following the cose in 27 l. C. 701,^® that there 
was nothing illegal in a person for good conside- 
ration contracting not to claim a share in a 
property in the event of his becoming entitled 
to it on the decease of a living person and that 
S. 6, T. P. Act, did not affect such a contract. 
The Privy Council cases in 40 alIj. 487,® 33 
ALL. 366® and 18 C. w. N. 929^® were referred to 
as examples of the distinction between possibi- 
lities coupled with interest and bare or naked 
possibility such as the hope of inheritance enter- 
tained by the heir. 

[35] AUdhahad cases : — S3 ALL. 414*^ upheld 
the family settlement whereby certain Hindu 
brothers divided the family property belonging 
to them amongst themselves and agreed that 
upon the death of any one of them without male 
issue bis share should pass to tbe aurviviug bro- 
thers. The argument based upon S. 6 (a), T. P. 

Act is thus dealt with at page 418 : 

“Durga Shankar was not dealing with an expectant 
interest in properly. He and the olbet parlies to the 
agreement of compromise were dealing with the pro- 
perty, which at tbe time belonged to them, and we are 
unable to bold that a provision, whereby, upon a 
family eettlement sach as this was, brothers agreed that 
\ipoD the death of any of them without male issue the 
share to which he should bo entitled, should go to tbe 
other brothers, is in contravention of Hindu law, or 
obnoxious to the provisions of tbe Transfer of Property 
Act.” 

(3G] In 33 ALL. 457^® a similar conclusion was 
reached in tbe case of parties governed by the 
Mahomedan law. An important passage occurs 

in the judgment at page 4G2 : 

“Seotion 6 (a), T. P. Act merely provides that ’the 
chance of an heir apparent soocegding to an estate or 
any other mere possibility of a like nature cannot be 
transferred/ This clause seems to strike at transfers of 
a mere possibility or expectancy not coupled with any 
interest or growing out of any existing properly. It 
does not for example strike at agreement by expectant 
heirs, each as an agreement to divide a paiticuUr pro- 
perty in a certain way on tbe happening of a particular 
contingency : see 8 Cal. 138.^^” 

Tbe words underlined by me in tbe quotation 
apply to tbe situation in tbe present case. 

[37] In I. L. B. (1939) ALL. 950^® it was simi- 
larly beld that tbe transfer or relinquishment 
for consideration of the interest of a Hindu 
reversioner would be void under S. G (a), T, P. 
Act as tbe transfer of a mere spes successionis, 
but such a transfer or relinquishment would be 
valid where it was a part and parcel of tbe 
family settlement or of a compromise in a dis- 
pute between rival claimants to property. 

[38] These cases support me in the view that 
the impugned agreement is not a violation of 
the priDOiplo of any Hindu law or of s. 6 (a), 
T. P. Act — tbe agreement was one of tbe terms 
upon which tbe plaintiffs obtained a larger share 
in the properties of tbe family than to which 
they would have been entitled if tbe ordinary 
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rule of law’ was applied. They got tbe possession 
of their respective shares thus defined and in 
order to secure to them and their branches for 
all times the properties so allotted it was also 
agreed that neither party W’ould claim any right 
in the properties allotted to tbe other in case tbe 
person or persons dies or die. How can this be 
called a transfer of a spes successionis or an 
agreement to transfer or sell the reversionary 
right ? It is an agreement regarding an actual 
property in existence. It does not deal with any 
other property w'hich was not the subject of 
partition. 

[39] Mr. P. R Das in tbe course of an elabo- 
rate argument tried to distinguish these cases 
and pointed to ^he observations of Piggot J. in 
41 ALL. Cll."^ He relied strongly on the decision 
of their Tjordships of the Judicial Committee in 
the well-lcnow’n cases in 27 C. L. J. 29G; * 1 i. a. 
157j* 18 C. W. N. 929'® and 40 ALL. 487.® But 
I have already dealt with the principle enun. 
ciftted in these cases. 

[ 40 ] Mr. P. R. Das also drew attention to 
the decision of their Lordships of tbe Judicial 
Goramittee in 17 p. L. T. 636*" which reversed the 
decision of this Court in 14 P. L t. 27.-^ The facts 
in that case are somewhat complicated, but the 
dispute between the parties can be clearly gathered 
if tbe pedigree given at p. C38 is kept in view'. 
The question was the effect of the compromise 
entered into between Ganosb and Naurangi Lall 
on Cth April 1803. Their Lordships held that in 
1808 the plaintiffs if any of them were born, had 
no interest whatever in the estate of Bajrangi 
Lall and even if Ganesh had keen their guar- 
dian be would not have had authority to enter 
into any transaction with regard to the plain- 
tiff’s prospects of succeeding to Bajrangi Lai’s 
estate. It was in this view’ that their Lordships 
made these observations, which were strongly 
relied on by Mr. Das at page 044 : 

“Their Ijordsbips are awai^e of tbe favour showD by 
tbe Courts to family arraoii^emente/* (Per Viscount 
Cave in 21 C. W. N. 105), 21 (and it is doubtless good 
that family disputes should be settled and that those 
who agree to settle should be beld to their agreement. 
Bat Ganesh in tbe present case can bavo bad little 
cbaoco in ordinary course of surviving Amola and 
when be bargained away the chance of bis descendants 
in general in order to obtain for bimself an immediate 
share in tbe estate of Karain, he was making an agree' 
ment which calls for no special favour from the Courts. 
Id 1885 Jairam may have bad equally little difhcaltv 
ID preferring the bird in the hand. Tbe plaiotifis hnd 
neither right nor power to interfere with their kins' 
men's choice. Unless the plaintifTs’ individual conduct 
makes it unjnst that they should have a place among 
Bajrangi LaTs reversioners tboir legal right should 
have effect. Their Lordships do not consider that tbe 
defendants have succeeded in showing that tbe com* 
promise of 1868 or tbe actings of tbe plaintiffs or tbeir 
kinemen thereunder estop the plaintiSs from asserting 
that they are entitled as reversioners 0 ! Bajrangi Lat.** 
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None of these observations apply to the facts of 
the present case. Here on the date of the agree- 
ment the plaintiffs had a title to the properties, 
though the extent of their title was disputed. 
They entered into immediate possession of the 
properties and as a result of a family arrange- 
ment all the parties agreed that they would not 
claim any share which would otherwise have 
accrued to them on the death of either of the 
parties in these properties. The parties did not 
deal with any future rights in any other pro. 
perty. As I said before, they were anxious that 
the property which was being allotted to either 
of the parties should never go out of that 
branch. I do not see anything unjust in the 
agreement. ^ 

[41] For these reasons I come to the conclu- 
sion that the impugned agreement is not bit by 
any rule of Hindu law or by the provisions of 
s. 6 (a), T. P. Act. No argument was advanced 
before us that the agreement offends any other 
rule of law. 

[42] It now remains to consider the objection 
of the respondents that the impugned agreement 
being embodied in the compromise decree can- 
not be challenged so long as the compromise 
decree is not set aside. This view commended 
itself to the Subordinate Judge. 

[ 43 ] The cases strongly relied upon by Mr. 
P. R. Dae in support of his contention are (1895) 
2Ch.273,*® 26 Mad. .31,*® 30 Mad. 255*' and 81 Bom. 
165,® and he relies upon the principle referred 
to by Mulla in his Commentary on the Code of 
Civil Procedure, llth Edn. at p. 969 that: 

“Where a decree is based od an agreenieot or com- 
promise the Court must be taken to adopt the agree- 
ment with a'll its incidents, the contract ot the parties is 
not the less a contract, and subject to the incidents of a 
contract, because there is su^eradded the command of 
the Judge.” 

On the other hand, Mr. P. D. Banerji and Dr. 
D. N. Mitter argued that eo long as the com- 
X)romise decree is not vacated by a euit, the 
decree retains its full force and reliance inter 
alia is iJaced upon A. l, R, 1929 P. C. 289,*® 
(1896) 1 Ch. 673.*® (1897) 2 Ch. 534,®®- at p. 547. 
A. I. B. 1936 Bom. 301,®^ 35 Bom. 371,®* 47 Bom. 
607®® and many other English and Indian 
cases. Mr. P. L. Banerji also relied upon the 
provisions of s. 44, Evidence Act, which pro- 
vides that any party to a suit or other proceed- 
ings can show that any judgment or decree 
which is relevant was delivered by a Court not 
competent to deliver it or was obtained by 
fraud or collusion. He argues that unless the 
impugned decree is set aside by a proper suit, 
the appellants can only ignore its effect if they 
can show that the Subordinate Judge who passed 
the compromise decree was not competent to 
deliver it or that the decree was obtained by 


fraud or collusion. If it was necessary to decide- 
the question, I would be inclined to agree witK 
the argument of Mr. P. R. Das. 

[44] The case in 26 Mad. 3i*® clearly lays- 
down that even where the decree is based upork 
a compromise and there is nothing more on the 
part of the Court than a mere adoption of the 
contract, the Court must be taken to have adopted 
it with all its incidents, and if any terms of the 
contract are opposed to public policy, this will- 
Dot be enforced by the Courts. In that case the 
executing Court was held entitled to refuse to 
execute the compromise decree which directed 
the sale of an office attched to a temple. 

[45] The case in A. I. R. 1929 P. C. 289*®' 
relied on strongly by the respondents does not 
take a different view. In that case it w'as held 
that : 

“Ad order by coDseut, not discharged by mutual 
agreement and rematniog unreduced is as efieclive as. 
au order of the Court made otherwise tharr by consent 
and not discharged on appeal. A party bound by a 
conseut order must when once it has been completed,, 
obey it unless and until be can get it set aside in pro- 
ceedings duly constituted for the purpose.” 

But the observations of their Lordships at 
p. 294 should be noticed where they dealt with 
the argument of the appellant that it was no 
answer to say that he wants to be allowed to 
prove that the consent order was and had beea 
nullity and observed: 

“At the best, so far as the appellant is concerned, 
the order embodied au agreement which possibly xnay- 
still remain voidable at his instance. But that means 
that the order stands until it has been effectively set 
aside. And such an order, where the objection taken to 
it is of the charactes here set up by the appellant can: 
only be so set aside in an action or proceeding directed 
to that special end.” 

In truth, the decision of the question will depend 
upon the nature and character of the objectioa 
which is taken against the compromise order or 
decree. If the objection is that the decree or 
order on the face of it is a nullity, the objectioa 
must be allowed to be taken in any proceeding. 
But if the objection is that on proof of certain 
facts like mutual mistake or fraud, the consent 
decree is voidable, then a separate suit or pro- 
ceeding must be taken to have the order or 
decree set aside. 

[ 46 ] Mr. P. R. Das strongly relied upon the 
observation of Lindely L. J. in (1895) 2 Ch. 273** 
at p. 281: 

“1 take it that an agreement founded upon a con>- 
mon mistake,' which mistake if impliedly treated as »- 
consideratiou which must exist in >otder to bring the 
Bgceement into operation, can be set aside, formally II 
necessary, or treated as set aside, and as invaliS . 
without any process or proceedings to do eo.” 

But it w’ill be observed that these observations 
were made while dealing with the effect of & 
consent order in a separate proceeding whicb 
was an action brought by the Banking Company 
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against the defendant company, the liquidator, 
and the plaintiffs in the decree- holders* action in 
which evidence was given to show that the con> 
sent of the Banking Company to the order of 
1892 given under a mistake as to material facts. 

[ 47 ] The effect of the decision in (1895) 2 Ch. 
273-® was expressed by Batchelor J. in 35 Bom. 
371®'- at p. 878- 

/'That was an action brought by the Banking Company 
for the speoilic purpose of setting aside a consent order 
as having been obtained under a mistake as to material 
facts, and the Court of appeal, affirming Vaughan 
Williams J. set aside the order. The decision might 
assist the plaintiffs if they were suing to set aside the 
consent decree, but as sve have said, that is not their 
suit, and the consent decree is stilt outstanding against 
them. That being so, their ca-e upon this point is 
exposed to the observations of Ltndley L. J. where he 
says; ‘A consent order, I agree, is an order; and so 
long as it stands it must be treated as such, and so long 
as it stands I think it is as good an estoppel as any 
other order. I have not the slightest doubt on that.’” 

[48] Dr. Mitter relied upon tbe observations 

of the Lord Chancellor in (1S95) 1 ch. 37®* : 

“The truth is, a judgment by consent is Intended to 
put a stop to litigation between the parties just as much 
as is a judgment which results from the decision of the 
Court alter tbe matter has been fought out to the end. 
And I think it would be very mischievous if one were 
not to give a fair and reasonable interpretation to such 
judgments, and were to allow questions that were 
really involved in the action to be fought over again in 
a subsequent action.” 

But this, in my opinion, would have been of help 
to the respondents if the question of the validity 
of the impugned agreement was itself the subject 
of dispute in tbe partition action and then tbe 
decree of the Court, even though based upon a 
compromise, would have been binding on the 
parties until a regular suit was instituted to set 
it aside upon the ground of mutual mistake, 
collusion or fraud. But this was not tbe situation 
here. 

[ 49 ] Dr. Mitter also referred to tbe P. C. case 
in (1899) a. C. 114®® and drew attention to tbe 
observation of Lord Hobhouse at pp. 123-124, 
but this observation makes a distinction which 
1 have attempted to draw namely, if tbe legality 
of the act, which is impugned was one of the 
points substantially in dispute even though that 
may be a fair subject of compromise in Court 
like any other disputed matter, and where the 
contract on tbe face of it was quite regular and 
its infirmity depended on extraneous facts which 
were disclosed by nobody, there was no reason 
whatever why the Court should not decree that 
which the parties asked it to decree and such a 
judgment cannot be of more validity than the 
invalid contract on which it was founded. In 
the present case, the infirmity of the agreement 
does not depend upon the proof of any extra- 
neous facts, but is patent on the face of it, if it 
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is assumed that the agreement is hit by s. G (a), 
T. P. Act. 

[50] Dr. Mitter also drew attention to tbe 
case in (1S96) 1 ch. g 73-^ where it was held by 
Romer J. that a judgment taken by consent and 
under a mistake cannot be set aside otherwise 
than in a fresh action brought for the purpose 
unless there has been a clerical mistake or an 
error arising from an accidental slip or omission, 
or the judgment as drawn up does not correctly 
state what the Court actually decided and in- 
tended to decide. 

[ 51 ] In (1897) 2 ch. o34'*'^ the Comt of appeal 
affirmed the judgment of Byrne J. by which a 
consent order was set aside made upon settled 
minutes in an action after the order bad been 
passed entered and partially acted upon.Lindley 
L. J. pointed out at p. 550 that it was clear that 
the consent order being based upon and intended 
to carry out an agreement come to between the 
parties, ought to be treated as an agreement 
which could be properly set aside on any ground 
on which an agreement in tbe terms of the 
order could be set aside and that mistake was 
one of such grounds. 

[62] It is unnecessary to multiply citation of 
further authorities. It is clear to me that here 
the appellants do not seek to set aside tbe con- 
sent order or the compromise decree. What they 
say is that the consent order or decree is no 
more than an agreement which is hit by the rule 
of law and that the validity of the agreement 
was never tbe subject-matter of dispute in the’ 
partition action. 

[ 53 ] In my opinion the appellants are enti- 
tled to show that without bringing a suit to set 
aside the consent decree the impugned agreement 
though embodied in a compromise decree cannot 
be enforced in a Court of law. 

[ 54 ] For these reasons, I am of opinion that 
it is open to the appellants to show that tbe 
impugned agreement and the compromise decree 
violate the clear provisions of s. 6 (a), T, P. Act. 
Tbe question however, has become academic as 
I have held above that tbe impugned agreement 
does not offend the rule of S. 6 (a), T. P. Act. 

[55] It is necessary to observe, as we pointed 
out in tbe course of tbe argument, that we do 
not agree with the contention of Mr. Baldeva 
Sabay that the impugned agreement and the 
compromise decree cannot be enforced as the 
decree or agreement was not registered. The 
provisions of s. 17 (2) (b) are clear and negative 
the contention advanced. The agreement did 
not relate to any immovable property which was 
beyond tbe scope of the partition suit. 

[6C] Before parting with this case I wish to 
observe that every attempt was made by the 
Court that tbe parties in this appeal should 
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settle their difieronces, but unfortunately no 
compromise could be arrived at between the 
contending decree-holders. 

[67] We are indebted to the learned advo- 
cates for both side? for their interesting elaborate 
and able arguments with which they assisted 
the Court. 

[53] I would dismiss the two appeals with 
costs. The civil revision is also dismissed but 
without costs. 

Mukharji J. — I agree. There is nothing 
which I can usefully add, 

D.S, Appeals dismissed. 
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Makohab Lall and Mdkhabji JJ. 

Bashir Mohammad Khan — Appellant v. 
Md. Kabir Ahmad Khan and others — Respon. 

dents. 

rrivy Council Appeal No. 21 of 1940. Decided on 
9-4 1947. 

Civil P. C. (1908), S. HO, para 2 — Suit for plain- 
tiffs share ol dower — Amount of dower alleged 
to be Rs 40,000 — Other claimants to dower made 
defendants-Suit dismissed— High Court on appeal 
giving decree for less than Rs. 10,000— Defendantap- 
plying for leave to appeal _ Requirements o! S. 110 
held were satisfied. 

P who was one of the belts of a deceased Mubamtna* 
dan lady brought a suit against D to recover bis share 
of the dower due to the lady which he alleged to be 
Rg. 40,000. The other heirs of the lady who were also 
entitled to share the amount were made pro forma defen- 
dants. The trial Court dismissed the suit. The deoree 
was reversed by the High Court in appeal and a decree 
in favour of the plaintifl was passed for Bs. 6666 on ac- 
count of his share of the dower which was found to be 
Bs. 40,000. D applied for leave to appeal to the Privy 
Council : 

Held, that the decree directly or indirectly involved a 
claim or question to or respecting property of above 
E?. 10,000 and D was entitled to the certificate that the 
requirements of S. 110 were satisfied s 50 C. W. N. 255» 
Foil.’, Case law Bef. [Paras 13, 14] 

Annotation \ ('44-Coin.) C. P. C., S. 110, N. 11. 

Cases rejevred : — 

1. (’06) 33 Cal. 1236, Dalgleish v. Damodar Nurain. 

2. (’13) 85 All. 445 : 21 1. C. 617, Sci Kisban Lai v. 
Kashmiro. 

3. (’33) 54 All. 858 : 20 A.I.B. 1938 All. 177 : 138 I.C. 
670, Maboroed Ashgar v. Mt. Abida Begum. 

4. (’16) 89 Mad. 843 ; 3 A. I B. 1916 Mad. 985 : 31 I.C. 
296, Suhramania Ayyar v. Sellammal. 

5. (T9) 4 Pat. L. J. 416 ; 6 A.I.B. 1919 Pat. 805 ; 52 
I.C. 728, Bhannath Glr v. Bibari Lai. 

6. (TO) 43 I. A. 187 : 3 A.I.B. 1916 P. C. 18 : 38 All. 
488: 35 I.O. 939 (P.O.), Badha Kunwar v. BeotiSiogb. 

7. (’05) 6 Bom. L. B. 403, De Silva v. De Silva. 

8. (’20) 44 Bom. 104: 7 A.I.B. 1920 Bom. 418: 36 I.C. 
972, Raoji Bhikajl v. Lnxmibai Anant. 

9. (’26) 49 Boro. 149 : 12 A. I. R. 1925 Bom. 137 : 85 
I.O. 191, Nariman Rustomji Mehta v. Hasham Is- 
mayal. 

10. (’80) 67 I. A. 56: 17 A.I.B. 1930 P. C. 44: 53 Mad. 
167 : 121 I. O. 513 (P.O.), Mangamma v. Klabala- 
kshmamma. 


(’31) 33 C. W. N. 33 ; 18 A.I.B. 1931 P. C. 22 : 10 
Pat. 86 : 57 I. A. 279 : 130 I.C. 612 (P. 0.), Mukhlal 
Singh V. Kishuni Singh. 

12. (’32) 59 1. A. 29 : 19 A.I.B. 1932 P. C. 28 ; 59 Cal. 
1012 : 136 I. C. 398 (P. C.), Jogeeh Chandra Boy v. 
Emdad Meab. 

13. (’44) 71 I. A. 142 : 31 A.I.B. 1944 P. C. 63: I.L.E: 

(1944) Bom. 745 : I. L. R. (1944) Kar. (P. C.), 236 : 
219 I.C. 225 (P.C.), Sbevantibai v. Janardban Baghu- 
nath. * ^ 

14 (’20) 42 All. 445 : 7 A.I.B. 1920 Ail. 202 : 55 I. C. 
976, Bam Kumar v. Mahomed Yakub. * 

15. (’33) 56 Mad. 886 ; 20 A.I.B. 1933 Mad. 401 : 143 
I. C. 139, Venkatathirisami Naida v. Kasthuriranga 
Appaswami Naidu. 

16. (’34) 12 Bang. 164 : 21 A.I.B. 1934 Bang. 65 : 149 
I. C. 1033, Dawsons Bank Ltd. v. Nippon Menkwa 
Kobusbiki Kaisba. 

17. (’46) 50 C. N. 2.55, Nural Abbas v. Haripada 
Biswas. 

18. (’39) 43 C.W.N. 432, Khajeh Sayedulla V. K. Habi- 
butiab. 

19. (’21) 2 P. L. T. 340 : CO I. C. 523, Mathura Prasad* 

% 

Singh V. Bam Prasad Tewari. 

A. C. Sinha and Shamsul Huda — for Appellant, 

S. A. Saghir — for Respondents. 

Manohar Lall J* — This is an application by 
the principal defendant, Bashir Mohammad 
Khan, for leave to appeal to His Majesty in 
Council from a decision of this Court which re- 
versed the decision of the Subordinate Judge in 
a suit instituted for recovery of the plaintiff’s 
share in a dower which be alleged to be Rupees 
40,000 and one gold dinar clue to the deceased, 
Mt. Bibi Hamidan. Zabir Ahmad Khan and 
MonirAhmadEban, brothers of the plaintiff, were 
also made pro forma defendants in the suit on 
the allegation that although they were to have 
joined in the suit, they refused to join as they 
could not arrange for the court-fees and they 
would institute a suit hereafter. The appellant’s 
case was that the dower debt was only Rs. 600 
and further that the suit of the plaintiff was 
barred by limitation. 

[2] The learned Subordinate Judge came to 
the conclusion that the evidence of the witnesses 
of the plaintiff was unsatisfactory to prove that 
the dower 6sed was Bs. 4o,000 and one gold 
mobur. He also held that the dower debt must 
be assumed in this case to be prompt in part 
and deferred as to the other part and as Mt. 
Bibi Hamidan must have made a demand for 
the payment of the prompt portion of the share 
soon after the difference with her husband, which 
took place long before the institution of the suit, 
the plaintiff was' not entitled to any decree. 

[3] This decision was reversed by this Court 
on the finding that the dower fixed was Bs. 40,000 
and a gold mohur and that there was no satis- 
factory evidence that a part of the dower was 
prompt. The result was that a deoree was passed 
in favour of the plaintiff for BS. 6666-8-8 on 
account of bis admitted share in the dower of the 
deceased, Mt. Bibi Hamidan. 
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t43 The defendant submits that the judgment 
of the High Oourt being a judgment of reversal 
and the decree directly or indirectly involving 
a claim or question to or respecting property of 
about Bs. 10.000 he is entitled to a certificate as 
a matter of right. He also urges that the deci- 
sion of High Court has the effect of estopping 
the appellant by the rule of res judicata from 
agitating the same question in respect of 
the amount of their share in the dower which 
will be payable to the pro forma defendants when 
they will institute their suit. It is further urged 
that it is immaterial that in the present suit the 
pro forma defendants did not lay any claim to 
their share in the dower, and as a matter of fact 
those defendants have now instituted a suit for 
recovery of their share of the dower. 

[5] On behalf of the respondent it was urged 
that as the decree which has been passed in fa- 
vour of the plaintiff is for a sum below Es. lO.ooo, 
the value of the claim or question in the present 
case cannot, by any stretch of re^oning, he held 
to be above Rs. 10, COO. * 

C6] A number of eases were cited at the 
Bar, and 1 have examined a large number of 
cases which have clustered round this difficult 
question. 

[7] Speaking generally the authorities on the 
construction of this section can be placed under 
two broad beads : (l) in which it has been held 
that the final decree or order is appealable if 
the value of the property to which the claim or 
question relates and the rights in which are 
affected by the decision on such claim or ques- 
tion is BS. 10.000 or upwards, whether or not loss 
or detriment to the value of Bs. lo.coo bas 
accrued to the applicant as a result of the decree 
or order that bas been passed: see amongst others 
33 cal. 1286,^ 86 ALL. 445^ and 64 ALL. 868.® 
( 2 ) Case in which it has been held that under 
S. 110, Civil P. G., it is the extent to which the 
decree or order bas operated to the prejudice of 
the applicant that determines whether the de- 
cree or order is subject to appeal or not, and 
whatever may be the value of the property in 
respect of which a claim or question is involved 
**Tn the a 2 )peal no appeal lies under S. lio unless 
the value of the loss or detriment which the 
applicant has suffered by the passing of the 
decree or order, and from which he seeks to be 
relieved by His Majesty in Council, is Rs 10 , 000 , 
or upwards. The leading case is 39 Mad. 843* 
followed in' this Court in 4 pat. L. J. 416.® 
Reference may also be made to 48 l. A. 167,® 
6 Bom. L. R. 403,® 44 Bom. 106® and 49 Bom. 
149 .® Their Lordships of the Judicial Committee 
have approved the ratio of the Madras 

cose in 89 Mad. 843* in 67 l. A. 6G;^® 35 O. w N. 
A3** and 60 l. A. 29.'® 


Cs] In a recent decision'of their Lordships in 
71 I. A. 142*® a large number cf these cases were 
again -noticed by their Lordships. In this case 
the plaintiff's suit for partition of joint family 
property w^as dismissed by the Courts below on 
the ground of limitation. Their Lordships held 
that the value of the subject-matter in dispute 
on appeal to His Majesty in Council must be 
taken to be the value of the share of the joint 
family property in respect of which the appel- 
lant was claiming, and further that the question 
as to the title of the plaintiff to the share which 
was claimed in the joint family property did 
not become a question respecting the w’bble of 
the joint family property merely because if her 
title was established it w’ould result in the joint 
family estate being partitioned. 

[9] It will be noticed that in the last Privy Conn - 
cil case the appellant to His Majesty in Council 
w’as the plaintiff. It is obvious that different con- 
siderations would arise w’here the applicant for 
leave to appeal to His Majesty in Council is the 
defendant : see 42 all. 115,'* 5G Mad. SSG'® and 
the observations of Page C. J. in 12 Rang. 104.'^" 
The question is not free from difficulty as bas 
been pointed out in a recent decision of the Cal- 
cutta High Court in 50 c.W.N. 255,*® which cornea 
nearest to the situation in the present case. In 
that case a common manager of an estate w’as 
appointed under s. 95, Bengal Tenancy Act. 
The purchaser of a four-anna share in the Estate 
instituted a suit against the common manager 
to w’bich all the co-sbarers were made parties 
for recovery of possession of his share after a 
declaration that the common manager was ille- 
gally appointed. The suit was decreed by the 
{Subordinate Judge but was dismissed by the 
District Judge. On second appeal to the High 
Court, the decision of the Subordinate Judge was 
restored, and it was held that the appointment 
of the common manager was illegal. It was 
admitted that the value of the subject-matter of 
the suit namely the right of the manager to the 
four annas-sbare, was only Rb. 2900 although 
it was stated in the plaint that the value of the 
share of the plaintiff was Rs. 10,020. The defen- 
dant asked for leave to appeal to His Majesty 
in Council. The learned Judges after examining 
some of the cases to which I have referred came 
to the conclusion that the effect of the judg- 
ment of the High Court was that the appellant 
could no longer manage as common manager 
any share or any of the 17 items of property of 
which the value was undoubtedly more than Rs. 
10.000. They also pointed out that the co-sbarers 
of the plaintiff in the properties which he claimed 
and all the proprietors of the remaining fifteen 
items of property of the estate were all parties 
to the suit and were also parties to the appli- 
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cation and that they could on the basis of that 
judgment ask the appellant to walk out and 
observed : 

“If the appellant succeeds before Judicial Committee 
of tire Privy Council the claim of Haripada Bisn^as as 
also of those remaining owners of the Ivbanpore Estate 
to manage their property in khas would be negatived. 
Xbeir shares are outside the subject-matter of the 
suit, which relate to Gopinath’s share only, but the 
jud;;ment of this Court directly Involves the question 
of the management of their shares also. We accord- 
ingly hold that the case comes within the second para- 
graph of S. 110.” 

[ 10 ] The respondent, on the other hand, relies 
upon the case in 43 c. w. N. 432.^® In that case 
some of the heirs of a deceased person instituted 
a suit for payment of their shares of the monthly 
allowance on the allegation that the allowance 
due to all the heirs was Rs. iS7 per month but 
that the share due to the plaintiffs was RS. 33-2.0 
and they valued their suit at Rs. 5300 which was 
also the value of the appeal to the High Court. 
The suit was dismissed by the Courts below 
and the plaintifl's then applied for leave to appeal 
to the Privy Council on the footing that the 
capitalised value of the total amount of the 
allowance due according to their allegation to 
all the heirs was over Rs. 10,000, but those heirs 
never put forward any claim. It was held that 
although the other heirs were parties to the suit, 
the decision did not involve directly or indire- 
ctly their interests and the applicants were not 
entitled under the second paragraph of S. 110, 
Civil P. C., to fall back upon the value 
of anything beyond their own share. It will be 
observed that in this case the plaintiff was the 
appellant and not the defendant, and, therefore, 
this decision does not run counter to the case in 
50 C. W. N. 255.^^ 

[ 11 ] The respondent also relied upon the case 
of this Court in 2 Pat. D. T. 340.^® In that case 
the plaintiff sued upon a mortgage bond of 
which the total amount at the date of the plaint 
was Rs. 8622, and if the plaintiff had succeeded 
the amount on the date of the decree w’ould 
have been over Rs. 10,000. But the suit was 
dismissed. The plaintiff appealed to the High 
Court and his appeal succeeded and he got a 
decree of over Rs. 10,000 up to the date of the 
decree of the Pligh Court. The defendant appli- 
ed for leave to appeal to His Majesty in Council 
and it was contended on behalf of the plaintiff 
that the amount or value of the subject-matter 
of the suit in the Court of first instance was 
not Rs. 10,000 or upwards, but this argument 
was negatived by the learned Chief Justice in 
these words : 

”1 am unable to accept this view. I think that the 
proper conetruotion to be placed upon tbat section io 
BO far as it relates to the amount or value of the 
eubject-matter of the suit, muet be taken to be the 
amount or value which the plaintiff either obtained or, 


had be been successful, would have obtained in this suit 
at the date when the decree was passed/’ 

I do not see bow this case helps the respondents. 

[ 12 ] Having given my most anxious consi- 
deration to this question, which is not free from 
difficulty, I am on the whole of opinion that inj 
this case I should follow the view taken by the, 
Calcutta High Court in 50 c. w. n. 255,*^' 
and grant the certificates as asked for. The' 
question being a question of difficulty, it induces 
me to grant the certificate so tbat tbeir Lordships- 
may decide this question authoritatively for the 
guidance of the High Courts in India. 

[13] The result is that the applicant will be 
granted a certificate tbat the requirements of 
S. 110, Civil P. C., are satisfied. Each party will 
bear his own costs in this Court. , 

Mukharji J. — 1 agree. 

S.C. Application allowed. 

A. I. R. (35) 19M Patna 874 [C. N. 129.] 

^AS AND Ray JJ. 

Salihuddin Ahmad — Appellant v. Mohi- 
uddin Ahmad and others — Itespondents. 

A. F. O. O. Nos. 269 A 335, of 1946 and 92 of 1947, 
Decided on 8-8-1947, from order of Addl. DIst. Judge, 
Arrah, D/'10-8-1946 and 14-2-1947, respectvely. 

Muhammadan law — Wakf — Mutawalli — T>e 
facto — He cannot be removed by District Judge, 
in summary proceeding — Such order if passed is 
revisable — Civil P. C. (1908), Ss. 92 and 115. 

A District Judge has no power to remove a de facto 
Mutwalli and to appoint a receiver in a summary pro- 
ceeding when there is no suit before him under S. 92. 
Civil P. C., or under the provisions of Religious Endow- 
ments Act: 27 A. I. B. 1940 Pat. 9 and 25 A.I K. 1938 
Pat. 537, Bel.on-, 3 A, I. R. 1916 P. C. 132 and 21 
A. I. R. 1934 Pat. 443, Bef. [Para 5] 

Such an order if passed is without jurisdiction and 
is revisable. [Para 9] 

Annotation : ('44-Com ) Civil P. C. S. 115 N. 10. 

Cates referred ’. — 

1. (’34) 21 A. I. R. 1934 Pat. 443 : 153 I. C. 657, 
Najihuddio Ahmad v. Amir Hasan Khan. 

2. (’16) 43 I. A. 127 : 3 A.I. B. 1916 P. C. 132 : 43 
Cal. 1085:35 I. C. 30 (P.C.), Mohamed Ismail Ariff v. 
Ahmed Molla. 

3. (’39) 18 Pat. 417 : 27 A. I. B. 1940 Pat. 9 : 186 
I. C. 28, Bibi Zohra v. Btbi Habibunnissa. 

4. (*38) 19 P. L. T. 934 : 25 A. I. B. 1933 Pat. 537 : 
178 I. C. 813, Mahomed Yusuf v. Mohamed Ayub 

5. (’06) 33 Gal. 789, Budree Das v. Cbooni Lai. 

Ill Ko. 269 of 1946 and 92 of 1947: 

B. C. De, A. H. Fdkhriiddin, M. Bahman and 
A. N. Chatterji — for Appellant. 

Sarjoo Pd. and S. Anwar Ahmad — 

fqr Respondents. 

In No. 335 of 1946: 

Sarjoo Pd. and S. Anwar Ahmad — for Appellant. 

B. C. De, A. .H. Fakhruddin, M. Bahman and 
A. N. Chatterji — for Respondents. 

Das J. — These three miscellaneous appeals 
arise out of the same orders, and have been 
heard together. In Miscellaneous Appeals Nos. 
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^9 of 1946 and 92 of 1947, the appellant is 
^bah Saliuddin, and in Miscellaneous Appeal 
:no. 835 of 1946 the appellant is Shah Mohiuddin. 
They are brother and minor son respectively of 
one Shah Najiuddin, who was Sajjadanashin and 
Mutwalli of the well-known endowment of the 
Sasaram Kbanqab, and died on 14.4-1946. The 
two appeals of Shah Saliuddin are directed 
.^gaiost two orders of the learned Additional 
X)istrict Judge of Arrah, one dated 10.8-1946, 
directing the appointment of a receiver to take 
possession of the Kbanqah properties and the 
other dated 14-2-1947, by which one Gbulam 
Fakhruddin, a senior pleader of Arrah, has been 
appointed as such receiver. The appeal of Shah 
Mohiuddin, who is the principal respondent in 
the other two appeals, is also against the order 
•of the learned Additional District Judge direct- 
ing the appointment of a receiver. But Mr. 
Sarjoo Prasad, appearing for the appellant in 
Shah Mohiuddin’s appeal, has not pressed bis 
appeal; on the contrary, he has supported the 
order complained against, as respondent in Shah 
Saliuddin’s appeals. 

[ 2 ] The point raised in Shah Saliuddin’s ap. 
tpeals is a short one, viz., if the learned District 
ljudge bad jurisdiction to appoint a receiver in 
a summary proceeding, when no suit under 
8. 92, Civil P. C. or under the provisions of the 
Religious Endowments Act bad been instituted 
before him and when the effect of the appoint- 
ment of such a receiver was the removal of a 
Mutawalli, holding office de jure or de facto. 
Though the point is a short one and can be 
answered without much difficulty when present- 
ed in the form stated above, a Ibng story has to 
l)e told in order to appreciate the point and the 
arguments raised round it. 

[ 3 ] The Sasaram Kbanqah has been the sub- 
ject of much litigation from time to time, which 
has often come up to this Court. The last litiga- 
4pion which came up to this Court resulted in the 
decision in A. I. B. 1934 Pat. 443,* where some 
of the history of the Khanq^h is given. The 
endowment in question consists principally of two 
Imperial grants, one of 1717 from the Emperor 
Farrukh Siyar, and the other of 1762 from the 
Emperor Shah Alam, the first for purely religious 
purposes and the second for charitable purposes 
of a secular character. The founder of the 
.Kbanqah was Sbab Kabir Darvesb, who was the 
first Sajjadanashin Mutwalli. For our purpose, 
we may skip over the history till we come to 
1926 in which year ten Muhammadan inhabitants 
of Sasaram instituted a title suit under 8. 92, 
-Civil P. C. for the removal of Shah Maliuddin, 
who was the 10 th Sajjadanashin Mutwalli, on 
grounds of unhtness, misfeasance and malfea- 
jsance, and also for the framing of a scheme for 


the management and administration of the 
Kbanqah properties. This suit was decreed, and 
Shah ‘Malihuddin was held to be unfit to bold 
the office, and a scheme was ordered to be pre- 
pared and a fit person appointed as Sajjadana- 
shin Mutwalli. There was an appeal to this 
Court, reference to which has already been made. 
During the pendency of the appeal Shah Malih- 
uddin died, and bis eldest son Shah Najihuddin 
was substituted and continued the appeal, which 
except for slight modifications of the decree was 
substantially dismissed. A scheme of manage- 
ment was then prepared, and in pursuance of 
the directions given by this Court Shah Najih- 
uddin was appointed Sajjadanashin and Mut- 
walli out of fourteen candidates for the oflice. I 
need not encumber this recital of past history 
by giving details of the scheme — material clauses 
of which I shall refer to in due course, nor need 
I go into the question of the custom or usage 
which governs the succession to the office of 
Sajjadanabsin and Mutwalli in this Kbanqah, 
a question which does not really require decision 
at this stage. I need only state that the learned 
District Judge has rightly pointed out that the 
scheme does not contain any provision for the 
appointment of a Mutwalli Sajjadanashin w’heu 
the office falls vacant. Shah Najihuddin, appoint- 
ed in 1937, died on 14-4-1946. On l7th April, 
the District Judge received wire from Shah 
Salihuddin, younger brother of Shah Najih- 
uddin, that he bad assumed the office of Sajja- 
danashin Mutwalli according to old established 
custom. This was followed by a regular petition 
to the same effect, filed on 2 nd May 1946. On 
the same date, tbe widow of Shah Najihuddin 
sent a telegram saying that the late Sajjadana- 
shin bad nominated his minor son Shah Mohi- 
uddin as his successor. Tbe learned District 
Judge broached tbe question of appointing a 
Receiver on 4th May 1946 — to which Shah Salih- 
uddin raised objections on tbe ground that he 
bad already taken charge of the office. On l8th 
May 194G a petition was put in on behalf of the 
minor son Shah Mohiuddin, whose claim was 
supported by another younger brother of the late 
Sajjadanashin. Petitions and counter petitions 
continued to be filed in this manner till the 
learned District Judge heard tbe receivership 
matter and passed his order dated lOth August 
194G, by which he ordered the appointment of a 
Receiver. On lith August 194G Shah Salihuddin 
was appointed ad interim Receiver, on the 
ground that he was in possession of the estate. 
This appointment was subject to tbe qualifica- 
tion, expressly mentioned in the order, that it 
would not prejudice bis right to appeal against 
the order directing tbe appointment of a Re- 
ceiver. Applications for the appointment of a 
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Receiver were then called for, and on 14th 
February 1947 Ghulam Fakhuruddin, a senior 
pleader of Airah, was appointed Receiver. 


[4] Now, the first question requiring determi- 
nation in these appeals is if Shah Sallhuddin 
had already taken possession of the office of 
Sajjadanashin Mutw’alli and the properties of 
the Khanqah, before the order dated lOth August 
1947. The contention of Shah Salihiiddin (here- 
after referred to as the appellant) is that he had 
— whether rightfully or not need not be con- 
sidered now. The contention of Shah Mohiuddin 
(hereinafter referred to as the re3iX)ndeDt) is that 
be had not, and that the property was in medio, 
i. e., in the enjoyment of no one, till the District 
Judge made bis order for the appointment of a 
Receiver, This question is of some importance 
in view of the arguments presented before us. 
Let us see how the District Judge has himself 
dealt with this question. In the order com- 
plained against the District Judge has referred 
to the various act of possession alleged on behalf 
of the appellant — (a) the issue of partvanas 
arranging for the allowances to be paid to the 
members of the Sajjadanasbin’s family ; (b) issue 
of 2 ^o.rwanas to tahsildars for the management 
of the estate; (c) the appointment of Mr. Mebdi 


Hrtssan as Manager ; (d) substitution of the appel- 
lant in place of the deceased Sajjadanashin in 
some rent suits ; (o) the obtaining of a decree in 
a money suit as Sajjadanashin; (f) payment of 
Government revenue and rent; (g) payment of 
municipal dues, etc. The learned District Judge 
has further found that Mr. Mehdi Hassan, the 
Manager of the estate, has accepted the appel- 
lant as Sajjadanashin and is working under him, 
though he has criticised this action of the 
Manager. After referring to the various acts of 
possession the learned District Judge has ex- 
pressed himself as follows : 

“It could not be doubted that this intermeddling with 
tbo properly could not and would not convey valid title 
to the appellaut unless it is found as a matter of fact 
that be bas good title to the office of Sajjadanaehin 
Mutwalli.” 


This shows that the learned District Judge him- 
self was of opinion that the appellant was acting 
as de facto Sajjadanashin Mutwalli. The posi- 
tion is made still more clear in subsequent orders 
of the learned District Judge. In the order dated 
llth August 1946, by which the appellant was 
appointed ad interim Receiver, it was observed 
as follows ; 

“Thtre are indications on the record that Syed Shah 
Salihuddin is in possession of the estate and some of 
tbo local bodies have even been dealing with him as 
such. To appoint any other ad-interim Beceiver at this 
stage would mean taking over charge of the estate to 
day and making over charge of the same to the per- 
manent Beceiver after sometime.” 

Then, in the order dated 14th February 1947, it 


was observed that the appellant bad in fact 
taken possession of the office and bad remained 
in possession for sometime in that capacity with- 
out having obtained any order of the Court. It 
seems clear, therefore, that the learned District 
Judge was himself of the opinion that the appeL 
lant had taken possession of the office and the 
properties of the estate. A trustee may be such 
de jure or de facto, a person who without title 
chooses to take upon himself the character of a 
trustee becomes a trustee de son tort, 

[o] Having found that the appellant was 
acting as Sajjadanashin Mutwalli, the District 
Judge had a very simple problem before him, 
namely, if bo could remove such a trustee and 
appoint a Receiver in a summary proceeding. 
In my opinion, the learned District Judge was 
in error in thinking that he could remove such 
a trustee in a summary proceeding and appoint a 
Receiver, w’hen there was no suit before him under 
S. 92, Civil P. C., or under the provisions of the 
Religious Endowments Act. The effect of the 
appointment of a Receiver in such circumstances 
is the virtual removal of a trustee who is acting 
as such, de jure or de facto. The reason which 
the learned District Judge has given for the 
appointment of a Receiver can be best expressed 
in bis own w'ords. Dealing with the contention 
of the appellant that the learned District Judge 
had no right to appoint a Sajjadanashin in 
the circumstances mentioned above, the learned 
District Judge stated as follows : 

"If this were to be accepted, tbe result would be tbak 
tbe Court would entrust tbo management of the pro- 
perties carrying an income of several thousands a year 
to a man wbo-^e title to tbe office bas not been found to 
be proved and which is liable to be lost if any one of 
the other claimants runs to a Court of competent jurls- 
dicticn and gets his title to the office adjudicated by it.” 

This reason is untenable, because it is not a case 
of entrusting the management of tbe properties 
by the Court, but is a case of removing a person 
who is already acting as a trustee. The question 
before the learned District Judge w’as if be bad 
such power in the absence of a suit under S. 92,. 
Civil P. C., or under tbe provisions of the Reli- 
gious Endowments Act. This question has been, 
considered in two decisions of this Court, with 
particular reference to the powers of tbe District 
Judge as Eazi under the Mahomedan law. Ono 
of tbe points which has been urged before us on 
behalf of the respondents is that the District 
Judge as Eazi was entitled to appoint a Mutwalli* 
and reliance was placed on the observations 
made in 48 l. a. 127,^ tbe observations being at 
page 134 of tbe report : 

“The Mussulman law, like tbe Hoglish Jaw, draws 
a wide distiuction between public and private trusts. 
Generally speaking, in case of a wakf or trust created 
for specific Individuals or a determinate body of in- 
dividuals, the Kazi, whose place in the British Indian 
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sjatem is taken by tbe oWU Coart, has in carrying the 
trust into execution to give efieot so far as possible to 
the expressed wishes of tbe founder. With respect, 
however, to public, religious or charitable trusts, of 
which a public mosque is a common and well-known 
example, the Kazi’s discretion is very wide. He may 
not depart from tbe intentions of the founder or from 
any rulo fixed by him as to the objects of tbe benefac- 
tion : bnt as regards management which must be 
governed by circumstances be has complete discretion." 
In 18 Pat. 417^ the point has been considered at 
great length with reference to earlier authorities 
on the question, and the conclusions arrived at 
on a consideration of the earlier authorities have 
iseen expressed as follows : 

"It may be said on these authorities that there is 
practically a consensus of opinion that when there is a 
vacancy in tbe office of a Mutwalli tbe District Judge 
in bis discretion may nominate a Mutwalli bnt that be 
has no power in a summary proceeding to appoint 
another Mutwalli in place of one who is in office. This 
can only be done in a suit instituted either uuder tbe 
Beligious Endowments Act of 1863 or under S. 92, 
Civil P. 0. When, however, two persons claim to be tbe 
Mutwalli, the dispute beween them is one of a civil 
nature and must be decided in an ordinary civil suit : 
the vindication of individual rights is not a matter for 
decision either under S. 92, Civil P. C., or under the 
provisions of tbe Beligious Endowments .-Vet." 

If I may say so with respect, 1 agree entirely 
with the conclusions expressed above. There can 
be no doubt that the appellant was tbe facto 
Mutwalli, though be may be no more than a 
trustee de son tort. The District Judge bad no 
jurisdiction in a summary proceeding to remove 
him from office or to interfere with bis posses- 
sion. The same view has been expressed in 19 
p. li. T. 984* where it has been observed that 
tbe District Judge has no general power to 
remove a mutwalli in miscellaneous proceedings 
his powers in ibis respect being limited and 
denied by Ss. 18 and if. Beligious Endowments 
Aot, 1863, and s. 92. Civil P. C. Tbe District 
Judge has, no doubt, power in proper circum. 
stances to make an appointment to fill a vacancy 
when an office of this kind has fallen vacant. 
Learned counsel for tbe respondents has very 
strenuously contended before us that tbe pro- 
X>erty was in medio and the office bad fallen 
vacant: therefore the District Judge as tbe Kazi 
had power to fill tbe vacancy. The District 
Judge did not, however, base his decision on this 
ground; be found that tbe appellant bad been 
acting as mutwalli without the order of tbe 
Court and he removed him not because tbe pro. 
perty was in medio but because be thought that 
be had not established bis title as de jure mut. 
walli. That there was no suit under s. 92, Civil 
P. G., before the learned District Judge is also 
sufficiently clear. As has been explained in 33 
oal. 789,* (see tbe observations at p. 807), s. 92, 
Civil P. C., contemplates a representative suit, 
that is, a suit which is prosecuted by individuals 


not for their own interests but as representatives 
of the general public in order to secure a proper 
administration of a public trust. Suits brought 
not to vindicate or establish tbe rights of tbe public 
in respectof a public trust, but to remedy an infrin- 
gement of an individual right or to vindicate a 
private right do not fall within tbe section. An ins- 
tance of a suit for tbe enforcement of personal, 
individual rights is one between two persons for 
determination as to which of them is the lawful 
trustee or mutawalli over wakf property. In the 
case before tbe learned District Judge there were 
three rival claimants each one of whom claimed 
to be the lawful trustee. It has been stated by 
Mr. Sarjoo Prasad on behalf of the respondent 
that his client has already brought a regular suit 
before the Subordinate Judge for a declaration of 
- his title as mutwalli. It is clear, therefore, that 
there was no suit pending before tbe learned 
District Judge under S. 92, Civil P. C. 

[6] Then there is the question if the learned 
District Judge had power under the sebeme 
already framed under the previous suit under 
S. 92, Civil P. C., to make an appointment of a 
mutwalli in circumstances similar to the pre- 
sent case. I have already stated that tbe scheme 
does not contain any provision for tbe appoint, 
ment of a mutwalli when tbe office falls vacant. 
In cases of misfeasance or malfeasance the Dis- 
trict Judge has authority under the scheme to 
appoint a manager, answerable to him, for tbe 
purpose of managing tbe Earukbiyari properties 
as also the Alamsbahi properties. Clauses 5 and 
11 of the scheme give this power of appointing 
managers to tbe District Judge. Then there is 
Ol. 17 which reads as follows: “The District 
Judge will have a general power of control over 
tbe management of the Alamsbahi and Farukhi- 
yari properties and trust." It has been contended 
before us that this general power of control over 
tbe management gives tbe District Judge ix>wer 
to appoint a mutwalli also. I must make it clear 
that there is no allegation of mismanagement or 
breach of trust against the appellant. A de facto 
trustee is liableto account for what be has done 
and received in so acting and cannot be beard to 
say for his own benefit that be bad no right to act 
as trustee. The learned District Judge is, there, 
fore, entitled to exercise such control over tbe 
management of tbe properties as tbe scheme 
gives him. Control over the management of 
the properties can by no stretch of reasoning 
be held to include the power to remove a mut- 
walli from office and appoint a Becetver in his 
place. Tbe question whether tbe scheme should 
contain a provision for tbe complete removal 
of a mutwalli in a summary way was consider- 
ed in tbe appeal which was preferred to this 
Court from the decree in S 92, Civil P. C., suit 
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in respect of this very Kbanqnah {see the obser- 
vations at p. 457 in A. I. R. 1934 Pat. 443.^) It vras 
observed that it was not necessary in the present 
case to provide for the complete removal of 
rautv.’alli in a summary way, a suit under sec- 
tion being still open to the public interested. A 
reference has been made before us to certain 
Madras decisions in which the view has been 
expressed that such a clause in the scheme would 
be ultra vires. It is unnecessary to consider those 
decisions because the question does not arise in 
the present case. Moreover, the Madras view has 
not found favour with this Court. It is sufficient 
to state that under the scheme there is no power 
in ths District Judge to remove a mutwalli or 
to appoint one, though the District Judge can 
appoint a manager for both kinds of properties 
in certain contingencies and has a general power 
of control over the management of the Alam. 
Ehahi and Faruksiyari properties. I do not think 
that the orders complained of in this case can be 
supported by a reference to the scheme. 

[7] The position, therefore, comes to this. The 
District Judge had no power to remove a de 
facto mutwalli in a summary proceeding when 
there was no suit before bini under S. 92, Civil 
P. C., or under the provisions of the Religious 
Endowments Act. He bad no such power of re- 
moval as Kazi or under the scheme framed in 
the previous suit under s. 92, Civil P. C. The 
order of the learned District Judge dated lO-S- 
194G directing the appointment of a Receiver and 
the further order dated 14-2-1947, appointing a 
particular person as receiver were both without 
jurisdiction and in excess of the powers of the 
learned District Judge. 

[8] It must be made clear that I should not 
be understood to have expressed any opinion on 
the propriety of appointing a Receiver in future if 
and when such a request is made in the suit, 
which Mr. Sarjoo Prasad on behalf of the res- 
pondent says has already been filed on behalf 
of his client. 

[9] There are two other points w'hieh require 
mention. On behalf of the respondent it was con- 
tended that the appellant having already accepted 
the position of ad interim Receiver it was not 
open to him to complain against the order 
directing the appointment of a Receiver. I have 
already referred to order No. 27S dated 14.8.1946, 
by which the appellant was appointed ad interim 
receiver. That order made it perfectly clear that 
the appointment of the appellant as ad interim 
receiver would not prejudice him in any way 
with regard to bis right to appeal against the 
order directing the appointment of a Receiver. 
The appellant bad all along taken the position 
that be was the rightful mutwalli who bad 
already taken charge of the office and he 


could not be removed by the appointment 
of receiver. There is, therefore, nothing in 
the contention that the appellant having accepted 
the position of an ad interim Receiver was not 
entitled to challenge the orders. Another conten. 
tion raised on behalf of the respondent is that 
no appeal lies against the orders complained of. 
The learned District Judge purf)orted to make the 
orders under o. 40, R. 1, Civil P. 0., and an appeal 
lies under o. 43, B. 1 , cl. (a). When the District 
Judge appoints a mutwalli in a summary proceed- 
ing under bis general powers as a Kazi, no appeal 
lies. But the order will be subject to revision if the* 
District Judge bad no jurisdiction to pass the orders 
which be did. It isopen to us to treat the memo- 
randa of appeals as applications in revision and 
it would be our dutj' to interfere with the 
orders which were passed without jurisdiction. 
There is, therefore, no substance in this objeo- 
tion raised on behalf of the respondent. Even 
under o. 40, R. 1 , Civil P. C., the power of the 
Court to appoint a Receiver is subject to the 
prerequisite condition that it must appear to the 
Court to be “just and convenient” to make the 
appointment. Those words do not mean that the 
Court is to appoint a Receiver simply because 
the Court or one of the parties to the proceeding 
thinks it to be convenient; they mean that the 
Court should appoint a Receiver for the protec- 
tion of rights or for the prevention of injuries, 
according to legal principles. If the property was 
shown to be in medioy the Court could appoint 
a Receiver to prevent a scramble which would be 
detrimental to the interests of the estate. The 
learned District Judge proceeded, however, on the 
footing that the appellant was acting as de facto 
mutwalli and he proceeded to remove him in a 
summary way without any allegation of mis- 
management or breach of trust. It cannot be said 
that the appointment of a Receiver in such cir- 
cumstances was just and convenient. 

do} For the reasons given above I would 
allow the two appeals of Shah Salibudin with 
costs. The two orders of the learned Additional 
District Judge, one directing the appointment 
of a Receiver and the other appointing Gulam 
Fakhruddin as Receiver are both set aside. The 
appeal of the respondent Shah Mohiuddin, 
which was not pressed, is dismissed. 

Ray J. — I agree. 

R.G. D. Order acoordingly. 

A. I. R. (33) 1948 Patna 378 [C. N. 130.] 

Das and Ray JJ. 

J ugeshwar Mahton — Appellant v.M d S. M. 
Railway and others — Respondents. 

A. F. A. D. No. 1215 of 1945, Decided on 23-7*1947, 
from decision of Addl. District Judge, Darbbanga, 

D/- 4-6-1945. 
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Railways Act (1890), S. 56 — Unclaimed perish- 
able goods sold by Railway Company — Suit by 
consignor against company for damages — Company 
held protected under S. 56 — Rules under S. 47, 
held not infringed. ■ 

Some bags of perishable goods (garlic) which were 
lying unclaimed were sold by auction by the Railway 
Company after making due enquiry as to whether the 
consignor wished to claim them. The consignor brought 
a suit against the Railway Company claiming certain 
amount as the price of the goods and damages 

Held, that the Railway Company was protected under 
S. 56 and there had been no breach of the rules made 
under S. 47. The Company waS not therefore liable. 

[Para 4] 

Dr. D. N. Milter, Rai T. N. Sahai and B. P. Singh 

— for Appellant. 

S. Bose and P. K. Bose — for Respondents. 

Das J. — This is a second appeal by the plain- 
tiff from a decision of the learned Additional 
District Judge of Darbhanga, dated 4-6-1945, 
whereby the learned District Judge has reversed 
the decision of the learned Munsif of Samastipur 
with regard to the plaintiff’s claim against one 
of the defendants, namely, the Madras and 
Southern Mabratta Railway Company and modi- 
fied the decree as against the other defendant, 
namely, Messrs. K. A. G. Naraina Chetty and 
eons (bearafter to be called the Cbetty for the 
sake of brevity). The plaintiff had brought the 
suit claiming a sum of Bs, 195G-6-6 as the price 
of ISO bags of garlic plus a sum of Rs. 600 as 
damages. The plaintiff is the proprietor of a 
firm styled Bbagwal Mahton and Jugeshwar 
Mabton in the town of Rosera within the Samas- 
tipur subdivision. On 21-6-1942, the plaintiff bad 
received a telegraphic money order from the 
Cbettys for a sum of Rs. 200 only for purchasing 
garlic and for despatch of the same to two places 
named Guntur and Bangalore. On receipt of the 
telegraphic money order, the plaintiff purchased 
the required quantity of garlic, but was unable 
to despatch the same to Guntur and Bangalore 
as booking for those stations was closed at the 
time. The plaintiff thereupon wrote to the Cbettys 
intimating to them that the garlic could not be 
despatched to Bangalore or Guntur and enquired 
if it could be sent to Hindupur. another place in 
the Madras Presidency where the Cbettys resided 
and carried on their business. On receipt of a 
reply from the Cbettys, the plaintiffs sent 189 
bags of garlic in two wagons on 13 7- 1942. 
The consignor of the garlic was stated to be one 
Cbulhai Naik, who, however, had nothing to do 
with the plaintiff's firm. The nam^ of Cbulhai 
Naik was given as the consignor, because the 
wagons in which the garlic was loaded were 
allotted in the name of Cbulhai Naik. The con- 
signee of the goods was mentioned as Bbagwan 
Mahton and Jugeshwar Mahton. The railway 
receipt along with the invoice was sent to the 
Cbettys through the Imperial Bank of Bangalore. 


M. & S. M. Rlt. (Das J.) 

The goods were received at Hindupur Railway 
Station on the 1.8-1942. On the next day, that is, 
2-8-1942, the plaintiff received a telegram from 
the Cbettys to the effect that the garlic was not 
of the required quality and, therefore, the Cbettys 
W'ere not prepared to take delivery of the same. 
The plaintiff does not appear to have done any- 
thing further, on receipt of the said telegram 
from the Cbettys. The officers of the Madras 
and Southern Mabaratta Railway Company 
found that nobody claimed the consignment in 
question. They sent telegraphic enquiries to the 
Station Master of Rosera to find out if consignor 
wished to claim the goods. These telegraphic 
enquiries did not, however, bear any fruit. Due 
to the civil disturbances which took place in the 
month of August 1942, the telegrams which the 
railway officers sent to Rosera and Samastipur 
did not reach those places till sometime in Sep- 
tember 1942. After waiting for sometime, the 
railway company sold tbe 189 bags of garlic by 
auction on 9-9-1942. A sum of Rs. 1009 only was 
realised as tbe sale proceeds of the garlic. There 
was then some correspondence betw’een the plain- 
tiff and the railway company, the latter offer, 
ing to tbe former a sum of Bs. I 8 l and odd annas 
only as being the surplus sale proceeds in favour 
of the owner of the goods, exclusive of wharfage 
charges which tbe railway company sa d that 
they w'ere entitled to get. Thereafter, the plain- 
tiff brought the present suit against the Cbettys 
and tbe railway company. It was alleged that 
they had been guilty of illegal conversion of tbe 
goods and were, therefore, liable to reimburse 
the plaintiff for the loss sustained. The plaintiff' 
wanted a joint decree against both tbe railway 
Company and the Cbettys. 

[ 2 l The learned Munsif who tried tbe suit in 
the first instance gave a decree to the plaintiff 
both against the railway company and the Cbettys 
for tbe total sum claimed by the plaintiff includ- 
ing damages. Then, there was an appeal to the 
learned District Judge and the learned Additional 
District Judge who heard tbe appeal came to the 
finding that tbe railway company was not liable 
at all and that tbe Cbettys were liable not to the 
extent claimed by the plaintiff, but to a lesser 
extent. Tbe learned Additional District Judge 
deducted from the price of the garlic the sum of 
RS. 200 which had already been sent by the 
Cbettys by means of tbe telegraiihic money order 
referred to above. He also deducted from the 
price certain small amounts w’hich ^ tbe plaintiff 
bad charged on account of "gosala”, "thakurbari , 
etc. The learned Additional District Judge found 
that these items did not properly form part of 
tbo pric© of garlic und could not b© charged by 
way of business custom or usage. He further 
deducted tbe sum of Rs. 181.5-0 which represent- 
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ed the surplus sale proceeds and was lying with 
the railway company. The learned District Judge 
accordingly gave a modified decree to the 
plaintiff. 

[3] Dr. D. N. Mitter appearing for the appel- 
lant has contended before us that the finding of 
the learned Additional District Judge regarding 
the liability of the railway company is wrong 
and that the railway company is liable to reim- 
burse the plaintiff for tbe loss that he bad 
sustained. The question raised on behalf of the 
appellant has to be considered with reference to 
certain sections of the Railways Act under which 
the railway company claimed protection in the 
present case. It will also be necessary to refer 
to certain rules made under 3 . 47 , Railways Act. 
Rut before I do so, it is necessary to clear the 
ground by slating tbe findings of fact which 
have been arrived at by the final Court of fact. 
One of the questions which is important in the 
present case is if tbe goods in question were 
perishable or not. Different legal consequences 
will arise according as the goods were perishable 
or not. The learned Munsif bad found that the 
goods were not perishable, because the railway 
company had not sold the garlic at once or 
within 24 hours. He held that the railway 
company had treated the goods as not perishable 
and, therefore, the protection which the railway 
company could claim was such protection as 
was available to the railway company in respect 
of the goods which are not perishable. The 
learned Additional District Judge bas, however, 
come to the finding that the goods were in fact 
perishable, the railway company was entitled to 
such protection as was available to them in res- 
pect of pevLsbable goods. Tbe learned Additional 
District Judge has carefully considered tbe evi- 
dence in the record and has come to the finding 
that the evidence shows beyond any doubt that 
the garlic was not merely perishable, but was 
actually perishing from before the time when it 
was sold. The learned District Judge has parti- 
culaiJy referred to the evidence of Mr. Nair, 
Assistant Traffic Superintendent, who supervised 
the sale of the garlic by auction. This officer had 
stated that be found that the garlic bad already 
been damaged to a great extent when the sale 
^ok place* The finding arrived at by the final 
Court of fact on tbe nature of the goods is a 
finding of fact and is binding on us in second 
appeal, b urthermore, I am of tbe opinion that 
the learned Munsif approached the case from a 
wrong point of view. He held that the goods 
were not perishable merely because the railway 
company bad not sold the goods at once or within 
a very short time. I have already stated that 
tbe goods were received at Hindupur on 1 - 8 . 1942 , 
and, were sold on 9 . 9 - 1042 . The mere fact that 


the railway company did not sell the goods at 
once or within a very short time does not neces- 
sarily change tbe nature of the goods. Whether 
the goods are perishable or not depends on the 
nature and character of the goods, and perish- 
ability may be one of degree; some goods may 
perish very soon and others may take a little 
longer time, though perishable by its nature 
means subject to speedy decay. The nature of 
the goods does not depend on tbe time tbe 
railway company took in disposing them of. 
For example fresh fruits like mangoes and liebis 
are undoubtedly xjerishable goods. The nature 
does not undergo a change merely because tbe 
railway company does not sell them at once or 
within 24 hours. For these reasons, I am of the 
view that the learned Additional District Judge 
bas rightly found that the goods in question 
were perishable goods. 

[ 4 ] I now come to the other question, namely, 
what protection is available to the railway 
company in respect of these perishable goods. 
Reference has been mfade to ss. 56 and 56 , 
Indian Railw'ays Act. I do not propose to give 
in detail the terms of S. 55 , Railways Act, as, in 
my opinion, the present case, is governed by 
S. 56 . That section relates to disposal of un- 
claimed things on a railway. Sub-section (1) 
says, among other things, that 

“when goods have come into the possession of a railway 
admioistratioD for carriage or otherwise and arc not 
claimed by the owner or other person appearing to tbe 
railway administration to be entitled thereto, tbe 
railway administration shall, if such owner or person 
is known, canse a notice to bo served upon him, 
requiring him to remove the goods, 

Sub section (2) says that 

if such owner or person is not known or the notice 
cannot bo served upon him or ho does not comply with 
tbe requisition in the notice the railway administration 
may, within a reasonable time, subject to the provisions 
of any other enactment for the time being in force, . 
E^li the goods as nearly as may be under the provisions 
of the last foregoing section, rendering the surplus, if 
any, of tbe proceeds of the sale to any person entitled 
thereto. 

In the case before us, the railway company knew 
only that Chulbai Naik was tbe consignor and 
Bbagwan Mabton and Jugeshwar Mabton were 
tbe consignee. The address of these persons was 
not known to the railway company. It bas been 
found by tbe final Court of fact that railway 
receipt which tbe plaintiff obtained was not pro- 
duced before the railway company : this railway 
receipt bad certain endorsements in favour of 
the Chettys But the railway company was not 
in a position to know that tbe Chettys were 
entitled to receive the goods. Not knowing the 
address of either tbe consignor or the consignee 
the railway company made enquiries from tbe 
despatching station, namely, Rosera, in order to 
find out the address of the Uie consignor. These 
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enquiries, however, did not yield any result, 
because the telegrams sent were not received due 
to the civil disturbances which were taking place 
in the district of Darbbanga at the time. That 
being the position, the railway company was not 
in a position to know who the owner or person 
entitled to the goods was; nor was the railway 
company in a position to serve any notice on 
such owner or person. In these circumstances, 
sub s. (2) of S. 56, Railways Act, came into play 
and the railway company was entitled to sell 
the goods within a reasonable time, subject, 
however, to two conditions namely, (l) subject 
to the provisions of any other enactment for the 
time being in force and (2) complying as nearly 
may be with the provisions of the preceding 
section, namely, S. 56, Railways Act. In respect 
of perishable goods S. 55 allows the railway 
administration to sell them by public auction at 
once. No notice either to the owner or to the 
consignee is necessary in respect of perishable 
goods; nor is it necessary to publish a notice of 
the intended auction in any local newspaper. 
Sub-section (2) of S. 56 says in clear terms that 
when the goods detained under that section are 
perishable goods, the railway-administration may 
sell them at once. In the case before us tbo 
railway company did not sell the goods at once; 
they tried to find out the address of the con- 
signor and the consignee and they also waited 
for sometime to see if anybody turned \\p to 
take delivery of the goods. When the railway 
company found that nobody was claiming the 
goods, and the goods were already suffering 
damage and deterioration and were likely to 
perish completely, they took steps to get them 
sold by public auction. Before doing so, a notice 
of the’ intended auction was circulated to all 
local merchants. All these steps ^ere taken at 
the end of the first week of August. At the first 
attempt no merchants turned up to buy the 
goods. It was only at the second attempt that 
the goods w’ere sold for a sum of Rs. 1000 even 
* then on undertaking that the railway 

company would supply a wagon to the buyer to 
take the goods away from Hindupur. Reference 
may also be made in this connection to certain 
rules made under S. 47, Railway Act. Rule 13 of 
the said rules says that subject to the exception 
mentioned in R. 18 unclaimed goods shall be 
kept on band at the station to which invoiced 
for a period of not less than one month during 
which time the notice prescribed in s. 56, sub- 
s. (1), Railways Act, will, if possible, be served 
upon the person appearing entitled thereto. The 
exception conlaiued in R. 18 relates to perishable 
articles. That rule lays down that unclaimed 
perishable articles may be disposed of by the 
station master of the station at which they may 


be left after the expiry of 21 hours or earlier it 
they are, or are likely to become, offensive. 
Then, there is R. 21 which says that public sales 
by auction shall be held from time to time of all 
unclaimed or lost property which has remained 
in the possession of the railway administration 
for over six months. At least 15 days’ previous 
notice of each auction shall be given by advertise- 
ment in a newspaper. Ijcarned counsel for the 
appellant has very strongly contended before ns 
that the railway company had not complied with 
these rules inasmuch as no advertisement in a 
local newspaper was published regarding the 
intended auction. The Court of appeal below has 
found that there is no local newspaper which is 
published in Hindupur. The matter can, how- 
ever, be looked at from another point of view. 
With regard to perishable goods the relevant rule 
is R. 18. It is an exceptional rule, which relates 
only’ to articles of a perishable nature. That rule 
says that the station master is entitled to sell by 
auction such goods after the expiry of 24 hours; 
he may' even sell them earlier if they are likely 
to become off’ensive. The railway company was, 
therefore, entitled in the present case to soil the 
goods by auction without any advertisement of 
the intended auction in a local newspaper. The 
railway company did, however, take the precau- 
tion of giving wide publicity to the intended 
auction by circularii^iug a notice to the local 
merchants. In my opinion, the railway company 
is protected under 8. 56, Railways Act, and there 
has been no breach of the -rules made under 
8. 47, Railways Act. 

[6] The railway company are not, therefore, 
Liable, and the appeal so far as the railway 
company are concerned must be dismissed with 
costs. 

[63 Then remains the question of the liability 
of the Cbettys. There has been no appearance 
on behalf of the Cbettys before us, and learned 
counsel for the appellant has frankly conceded 
that be does not challenge the finding of the 
learned Additional Judge with regard to the 
deduction of the sum of Rs. 200 which the 
Cbettys had sent to the present appellant by 
telegraphic money order; nor does be challenge 
the small items regarding "gosala” “thakurbari” 
etc., which the learned Additional District Judge 
baa found did not properly form part of the 
price of the garlic. Learned counsel has, how- 
ever, contended that the learned Additional 
District Judge was wrong in giving a deduction 
for the sum of Rs. 181-6 0 which is lying in 
deposit with the railway company. He has also 
contended that the appellant should have been 
given damages which he had claimed, parti- 
cularly when the Cbettys did not appear to 
contest the claim of the appellant. As to the 
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sum of Rs, lSl-5-0, the contention of learned 
counsel for the appellant is that the railway 
company was demanding charges for wharfage 
and the sum of Rs. lSl-5 0 was not a sum which 
was payable to the appellant irrespective of the 
question of the payment of wharfage charges. In 
my opinion, the contention of learned counsel 
for the appellant with regard to this sum of 
R3. 181-5 0 is correct. The Cbettys had agreed to 
purchase the ISO bags of garlic. Their plea that 
the garlic was not of the required quality has not 
at all been substantiated. As a matter of fact, 
the Cbettys did not appear to contest the claim of 
the appellant. They are, therefore, liable for the 
full price of the garlic which they bad contracted 
to buy, and no deduction in respect of RS. 181-5-0 
lying with the railway company can be given in 
favour of the Cbettys. 1 am saying nothing here 
about the right of any of the parties to the said 
sum of RS. 161-5-0 which is lying in deposit 
with the railway company. As to the claim for 
damages, the learned Additional District Judge 
has rightly pointed out that the appellant did 
not explain what further loss or damage he had 
sustained apart from the price of the garlic. 
He has further pointed out that no damages by 
way of interest were claimed by the appellant. 

[7] In the result 1 would allow the appeal 
against the Cbettys only to the extent that the 
deduction directed to be made by the learned 
Additional District Judge in respect of the sum 
of B3. 161-6 0 should be set aside. The final 
result, therefore, is that the appeal against the 
railway company is dismissed with costs, and 
the appeal as against the Cbettys is allowed to 
the extent indicated above. As against the 
Cfaettys there will be no order for costs. 

Ray J. — I agree. 

Appeal partly allowed. 


A. I. R. (35) 1948 Patna 382 [C. N. 131.] 

SlNHA AND MUKHARJI JJ. 

Mt. Ajhola Kuar and another — Petitioners 
\,Mt. Bal Kuar and another — Opposite- Party. 

Civil Revn. Nos. 711 and 744 of 1946. Decided on 
1-8-1947, from order of Sub-Judge, 1st Court, Gaya. 
D/. 5-6-1946. » j » 

(Bengal) Land Registration Act <7 [VII] of 1876), 
S, 55— Reference under — Civil Court has to deter* 
mine right to possession— Refusal of Court to deter- 
mine — High Court can interfere in revision— Civil 
P. C. (190b), S. 115. 

On a reference under S. 5-5, the right to possession 
has to be determined by the civil Court and the scope 
of such an enquiry is much wider than an enquiry into 
the factum of possession. It may be that, as under the 
law all possession is an index of title, the person in 
possession may prove his title by the fact of hie posses- 
sion. But sometimes it may be that a trespasser may be 
in possession after the death of the propositns or the 
limited owner. In that case the civil Court may have to 


determine the question as to the right of possession 
with reference to the title to the property : 20 A 1 R 
1933 Pat. 41, Doubted. [Para oj 

Where on such a reference the civil Court refuses to 
determine the question the revisional powers of the 
High Court are attracted. [Para 6} 

Annotation : (’44-Com.) Civil P. C., S. 115 N. 11. 

Case rejerred : — 

1. ('33) 20 A. I. R. 1933 Pat. 41 : 141 I. C. 477, 
Jaumejoy Pate v. Gopinath Bharatbi. 

Lalnarfiiyx Singha, Giris^ Nandan Sahay Sinha 
and Jamuna Prasad Chaudhury — 

for Petitioners. 

Sarjoo Prasad and KamesUwar Dayal — 

lor Opposite Party. 

Sinha J. — These two applications in revision 
arise out of the same orders passed by the learn- 
ed Subordinate Judge of Gaya in a referenco 
under s. 55, Land Registration Act. 

[ 2 ] It appears that one Fadaratb Singh died 
possessed of certain proprietary interest in a 
number of villages, leaving him surviving hie 
widow, Musammat Sakai Kuar. It is also alleg- 
ed that he was survived by two daughters, the two 
petitioners in the revisional applications before 
this Court. On his death, Musammat Sakai Kuar 
got herself registered as his heir and legal repre- 
sentative in the Collector’s D Register in respect 
of the proprietary interest in those villages. With 
her consent, Musammat Bal Kuar and Musam- 
mat Jararo Kuar, the two widowed daughters in- 
law of the propositus, were also allowed to be 
entered along with the widow in the Collector’s 
registers. That mutation was made sometime in 
1923, and the following orders of the Land Regis- 
tration Deputy Collector passed on 23-1-1923, are 
rather significant : 

“The title of Mt. Sakai Kuar to succeed to her 
busbaod’s property is indisputable. The title of the two 
widowed daugbters-in-law may very well be qu&tioned. 
Mt. Sakai Kuar has no objection to the mutation of 
their names along with her; rather she wishes it. The 
Musammat is a limited owner, i. e. whatever she does in 
regard to the property of her late husband will have effect 
only till her life time. There seems to be no objection la 
allowing the mutation of their names along with her. 
... Of course, after the death of the widow, her actions 
will not be binding upon the reveraioner3.«In these oir* 
cumstances I allow the mutation of the applicant's 
names and disallow the objections.” 

Things stood like that until Musammat Sakai 
Kuar died in February 1942. On her death, the 
two petitioners made several applications for the 
mutation of their names, each claiming to be re- 
corded with respect to the entire sixteen annas 
interest in the inheritance of their alleged father, 
Padarath Singh. These applications of the alleged 
daughters of Padarath Singh were opposed by 
the two daughters-in-law aforesaid, who already 
stood recorded along with Musammat Sakai 
Kuar. The Land Registration Deputy Collector 
allowed the petitioner’s applications for registra- 
tion, holding that they were the daughters of tb& 
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propOBitus, and that their evidence of possession, 
though meagre, might be in conjunction with 
their superior title, preferred to the evidence of 
possession given by the objectors, the daughters, 
in.law. Those orders were set aside by the Col- 
lector who held that the daughters in-law were 
in possession, and, therefore, should be recorded 
in the Collector’s D Register. The Collector’s 
orders were upheld on appeal to the Commis- 
moner. The Board of Revenue was moved by 
the petitioners, and the Board, not being satisfied 
with the approach to the case by the subordi- 
nate Courts, passed the following orders : 

“It seems to the Board that, as both title and posses- 
are the subjeot of vehement dispute, this is 
eminently one of those cases which should properly be 
determined by a civil Court. It is, therefore, ordered 
that the Collector should refer the matter in dispute, 
under S. So, Land Registration Act, to the Principal 
Civil Court of the District/^ 

[ 3 ] On this reference, the patties, before the 
Civil Court appears to have agreed that the 
matter might be decided on the evidence already 
recorded by the Revenue Courts. Hence, the 
learned Subordinate Judge, Mr. Samad, before 
whom the matter was fought out, purported to 
determine the questions before him on the evi- 
dence already recorded by the Revenue Courts. 
The learned Subordinate Judge was inclined to 
think that the reference to the Civil Court under 
S. 66, Land Registration Act was incompetent, 
inasmuch as the Collector hud decided the ques- 
tion of possession in favour of the objectors, the 
daughters-in-law. He also adopted the finding of 
the Revenue Courts that the petitioners wete as 
a matter of fact, the daughters of the propositus 
Padarath. He similarly adopted the findings on 
the question of possession of tbe Revenue Courts, 
that ia to say, the findings of the Collector and 
Commissioner, which had not been upheld 
by the Board of Revenue. He was emphatically 
of the opinion that the daughters-in law were 
in possession, though as trespassers. His con- 
clusion, in effect, was that the petitioners, who 
were tbe daughters of Padarath, wete entitled to 
the properties, but not being in possession, were 
not entitled to be registered in tbe Collectorate 
record. Similarly, he came to the conclusion that 
the daughters-in law the opposite party, though 
in actual possession, were not entitled to bo 
registered in place of Musammant Sakai Kuar, 
as they were not entitled to the property. In the 
result he directed that ‘no new entries are to be 
made in tbe register by way of mutation of any 
persons* name.* Hence, these applications in 
revision by the petitioners, who claim to be tbe 
daughters of Padarath. 

iil It has been argued on their behalf by Mr. 
Lalnarain Sinha, in the first instance, that the 
learned Subordinate Judge misapprehended the 


scope of the reference before him, and that the 
only question which he had to determine under 
the reference was the right to possession of tbe 
properties in question. It has further been argued 
that the learned Subordinate Judge was not 
competent to go behind the reference and to 
challenge the legality of the reference itself. And, 
finally he has argued that the learned Subor- 
dinate Judge has not determined the only ques- 
tion which he should have determined as to who 
was entitled to possession of tbe properties, and 
thus entitled to mutation in place of the deceased 
Sakai Kuar. 

[6] Under s. 55, Land Registration Act. if, in 
the opinion of the Collector, the dispute between 
tbe parties be one which can more properly be 
determined by a civil Court, the Collector is 
directed to refer the matter in dispute to the 
civil Court for determination “as hereinafter 
provided.’’ The reference apparently is to the 
provisions of S. 59 which lays down that the 
civil Court, to which tbe matter is referred under 
S. 55 

“shall determine summarily the right to possession in 
respect of the interest in dispute (subject to regular 
suit) and shall deliver possession accordingly.” 

In A. I. R. 1933 pat, 41^ the late Sir Courtney- 
Terrell C, J. is reported to have laid it down 
that tbe civil Court is not competent to go into 
the question of title under S. 55, Land Registra- 
tion Act. I am not sure that his Lordship has 
not too narrowly restricted the scope of the en- 
quiry by the civil Court on a reference under 
S. 65, Land Registration Act. Tbe right to pos- 
session has to be determined by tbe civil Court, 
and in my opinion, tbe scope of such an enquiry 
is much wider than an enquiry into the factum 
of possession. It may be that, as under the law 
all possession is an index of title, the person in 
possession may prove his title by the fact of his 
possession. But sometimes it may be that a tres- 
passer may be in possession, or it may be that 
there has teen a scramble for possession after the 
death of the propositus or the limited owner. 
In that case the civil Court may have to deter- 
mine the question as to tbe right of possession 
with reference to tbe title to the property. 

Ce] Now, coming to the orders under revision, 
this is another case in which Mr. Samad has 
tried to take a short cut by adopting, without 
any discussion, the findings of tbe revenue 
Courts without subjecting them to any critical 
examination. He has decided in favour of the 
petitioners that they are the daughters of Pa- 
daratb, simply because the revenue Courts had 
agreed in coming to that conclusion. Ho has 
decided that tbe opposite party were in posses- 
siOD, simply because the subordinate revenue 
Courts bad taken that view. It may be that the 
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patties had agreed to base their submissions to 
the Court on the evidence already recorded by 
the revenue Courts. But that did not necessarily 
mean that the findings of the fact should not be 
independently arrived at on a critical examina- 
tion of the evidence on the record. The learned 
Subordinate Judge, in my opinion, should have 
gone into these questions of fact, and examined 
the evidence for himself before arriving at those 
conclusions. It may be that those conclusions are 
correct. It may be otherwise. Sitting in revi- 
sion, we cannot go into those questions of fact, 
but we must record our disapproval of the way 
in which he has approached the case. 

[7J The practical result of the orders of the 
learned Subordinate Judge is that be has refused 
to determine the only question which fell to 
be determined under S. 55 read with S. 59, 
Land Registration Act. Mr. Sarjoo Prasad, 
appearing on behalf of the opposite party, sug- 
gested, in justification of the orders of the Court 
below that there already having been a finding 
by the Collector at the appellate stage that the 
opposite party were in actual possession, the 
reference really was incompetent, and the Collec- 
tor could not be said to be of the opinion neces- 
sary to make a reference under S. 65 as laid 
down in para. 2 of that section. But that argu- 
ment loses sight of the legal position that the 
Collector’s orders were subject to the revisional 
powers of the Board of Revenue. Under S. 85 
of the Act, the Board of Revenue seenas to have 
undefined and, therefore, unlimited powers of 
revision and modification. The ambit of his 
powers of revision have not been laid down 
in any other section of the Act. Hence it must 
be taken that the orders of the Collector passed 
at the appellate stage stood vacated by the orders 
of the Board of Revenue at the revisional stage, 
and the Collector, in obedience to the orders of 
the Board, made a reference to the civil Court, 
being of the opinion that it was a question 
w’hich should more properly be determined by the 
civil Court. The civil Court, therefore, being 
in seisin of the case under s. 55 of the Act, had 
to function within the limits laid down by that 
section and succeeding sections of the Act. The 
object of the reference under S. 65 of the Act 
is to have a summary decision of the right to pos- 
session of the property in question and the conse- 
quential right to have the name of that p}ersoD, 
who is determined to have a right to possession 
registered in the D Register of the Collector. But 
according to the learned Subordinate Judge, no 
mutation need be made in place of the deceased 
Mt. Sakai Kuar, who admittedly, held the pro- 
perty as a widow’s estate, which came to an end 
with her life. There is thus a vacuum created by 
her death in the revenue records, and that has 
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to be filled in by some other names. That has 
got to be determined by the civil Court. 

[8] It was next contended by Mr. Sarjoo 
Prasad that, as a remedy by way of a suit is 
open to the petitioners, this Court sitting in its 
revisional jurisdiction, should not exercise its 
powers. It is enough to point out that the order 
under revision is such an exceptional order which 
attracts fully the revisional powers of this Court, 
inasmuch as the learned Subordinate Judge has 
refused to determine the only question which fell 
to be determined in terms of the reference made 
by the revenue Courts. It is not one of those case 
where the question Las been determined rightly 
by the civil Courts, and the matter comes in its 
revisional jurisdiction before this Court. The 
orders of the learned Subordinate Judge, as al- 
ready indicated, call for interference so that the 
injustice which may be caused by bis orders 
should be set right. 

19] In view of these considerations, the orders 
passed by the learned Subordinate Judge are set 
aside, and the case sent back to the Court below 
for a fresh determination on a review of the evi- 
dence already on the record in the light of the 
observations made above. The petitioners are 
entitled to their costs; bearing fee two gold 
moburs. 

Mukharji— I agree. 

S.c. Hevision allowed, 

% 
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SiNHA AND MUKHARJI JJ. 

Mt. Gauhar Jehan Begum — Appellant v. 
Mt. Imteyaz Jehan Begum and others — 
Respondents, 

A. F. O. O. No. 306 of 1945, Decided on 24 7-1947, 
from order of Sub-Jadge, Fatoa, D/- 28-7-1945. 

^ Civil P. C. (1908), S. 16 (d) — Scope — Suit for 
dower and administration of estate — Ooly small ' 
portion of property within Court’s jurisdiction — 

S. 16 (d) and not S. 20 held applied — Court held 
had jurisdiction over suit — Civil P. C.(190S), S. 20. 

A .MuhammadaD widow brought a suit for recovery 
of her dower debt and aUo for the admlnietration of 
her deceased husband’s estate in the Court within the 
territorial jurisdiction of which only a fractional portion 
of the properties was situated. A relief for declaring 
the dower debt as charge on the estate was also prayed 
for. The Court treated the suit as an adminietration 
salt but returned the plaint on the ground that S. 20, 
stood in the way of the piaLotiS: 

Held, that S. 16(d) and not S. 20 applied and the 
Court had jurisdiction to enterttin the suit: 15 A. I. B. 
1928 Mad. 760 and 13 A. I. R. 1926 Lah. 603, Rel. 
on : [Para 2] 

Annotation*. (’44-Com.) C. P. C., S. 16, N. 8; S. 20, 

N. 28. 

Cases referred: 

1. (’28) 15' A. I. R. 1928 Mad. 760 : 110 I. C. 276, Mt. 
Amir Bi v. Abdul Babim. 

2. (’26) 13 A. 1. B. 1926 Lah. 603 : 96 I. 0, 691, ShiV 
Bam T. Prahlad Rai. 
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B. C. De and A. H. Fakhmddin — foe AppeUnnt. 

4S. A. Saghir, Hamid Mastid end Syed Hassan — 

for Bespondents. 

Mukharji J. — This miscellaneous first appeal 
is by Mt. Gaubar Jehan Begum who was plain- 
tiff in Title Suit No. which was filed in the 

I0/44 

Gonrt of the Second Additional Subordinate 
•Judge at Patna. The plaint has been returned 
•by the Subordinate Judge on the ground of want 
of territorial jurisdiction. A few relevant facts 
may be stated here. The plaintiff is the widow 
,of one Syed Ahmad Hussain of Asthawan in the 
district of Patna. She brought the present suit 
for recovery of h‘er dower debt and also for the 
-administration of her deceased husband’s estate. 
The learned Additional Subordinate Judge trea- 
-ted it as an administration suit but returned the 
plaint as in his opinion S. 20, Civil P. G., stood 
in the way of the plaintiff. It is an admitted 
fact that most of the properties belonging to the 
estate of the deceased lie outside the district of 
Patna where the suit was filed. It would appear 
that only a fractitional portion of the properties 
is situate in this district. 


[2] Mr. B. G. De arguing for the appellant 
has contended that it is S. 16, Civil P. G., which 
is applicable to the facts of the case and not 
'■S. 20 of the same Code. There is no dispute 
between the parties that an administration suit 
does lie in a case like this If any authority is 
needed, one might refer to A. I. R. 1928 Mad. 7C0.^ 
The whole question in this case is whether S. 16, 
Civil P. 0., applies. The learned advocate for 
the respondents contended that as it is not a suit 
'for the recovery of immovable property, s. 16 
has no application. Mr. De, on the other hand, 
contended that s. 16(d) is applicable. Section 
16 (d) reads like this : 

'‘Subject to the pecuniary or other limitations pres- 
cribed by any law, suits for the determinatiou of any 
other right to or interest in immovable property shall 
be instituted in the Court within the local limits of 
whose jurisdiction the property is situate." 

One has only to refer to the relief portion of the 
plaint to be convinced that cl. (d) of S. 16 applies 
to the present case. Belief no. 2 in the plaint 
asks for a decree for a specified sum of money 
by way of dower debt. Later on, the same relief 
is to the effect that the Gourt might declare that 
the dower debt is a charge upon the estate of 
deceased Syed Abmad Hussain. This mention of 
the word “charge” in Relief No. 2 brings the case 
within the purview of ol. (d) of S. 16, Givil P. G. 
In this connection a reference may also be made 
to a ruling reported in A. i. R. 1926 Lab. 503.^ 
In this case the deceased had properties in 
Burma and in the district of Ludhiana in the 
Punjab. After her death, probate proceedings 
•were '.taken in Burma and an administration 
1918 P/49 & 50 


suit was filed in the district of Ludhiana where 
also, as just stated, there was some property of 
the deceased. It was held that the administration 
suit was properly filed in Ludhiana. 

[3] For the reasons stated above, it is held 
that the learned Additional Subordinate Judge 
had territorial jurisdiction in the present case. 
His order directing that the plaint should be 
returned for pre3entatio.i in a proper Gourt is 
set aside. The appellant will be entitled to her 
costs of both the Gourts payable by defendants 4 
and 5 who alone have contested the present 
appeal. 

[4l Sinha J — I agree. 

S. c. Appeal allowed. 


A. I. R. (35) 1948 Patna 385 [C. N. 133.] 

Manohar Lall AND Ramaswami JJ. 

S. C. Mazumdar, Receiver — Appellant v. 

Commr. of Income-tax, Bihar and Orissa 

Respondent. 

Misc. Judicial Case No. 154 of 1945, Decided on 
29-8 1947; reference made by Income-tax Appellate . 
Tribunal, Bombay. 

Income-Tax Act (11 [XI] of 1922), Ss. 9 and 41 

Members of Hindu joint family each owning distinct 
one-third share — Suit for partition — Receiver 
appointed by Court taking possession of property 
and managing business — Receiver whether prin- 
cipal officer of association of persons — Amalga- 
mated assessment — Validity of. 

Under a hnal decree for partition a receiver was 
appointed by the Court of certain estate, including a 
colliery, belonging to a Hindu joint family of three 
representatives, each owning a distinct one-third share. 
The members of the family had absolutely no hand in 
the management of the estate whicn was done entirely 
by the receiver, who employed contractors for cutting 
the coal and paid the raising charges, and also collect- 
ed the royalties from the lessees of the estate. In the 
year in question the receiver was assessed to the in- 
come-tax on the total income of Rs. 69,000 consisting 
of Rs. 21,000 as royalties paid by the lessess and 
Rs. 48,000 as the profit in the business carried on by 
him as the principal officer of an association of persons, 
namely the representatives of joint family. Question was 
whether such an amalgamated assessment was valid 
in law: 

Held, (1) that Bs. 21,000 could not be taxed in one 
lamp sum as profits of any business carried on by asso- 
ciation of persons as letting out of properly is not carry- 
ing on any trade or business tbe busine'ss being carried 
on by tbe lessees; and that, under S. 9 (3), the property 
having been owned by persons whose shares were dis- 
tinct could not be assessed as that of an association of 
persons; (Para 9J 

(2) that as to Ks. 48,000 the members of the family 
did not form an association of persons, particularly 
when they bad disassociated themselves from each 
other by filing a suit for partition, and the assessment 
could ouly be made on tbe receiver who carried on the 
business on behalf of tbe estate under the order of the 
Court: 21 A. I. B. 1934 P. C. 116, Rel. an; LPara 14] 

(3) and that under S. 41 (1), tax should be icviect 
upon tbe receiver to tbe same amount as it would be 
leviable upon and recoverable fjom each of the repre- 
sentative owner: 32 A. I. 11. 1945 Pat. 494. liel. on. 

[Para 15] 
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Cns^s referred : — 

1. ('34) 7 1 T. C. 195 : 21 A. I. R. 1934 P. C. 116 : 58 
Bom. 317 : 61 I. A. 209 : 148 I. C. 855 (P. C.), Cur- 
rimbboy Ebrahim v. Coromr. of locoioe-lax, Bombay. 

2. (1917) 7 Tax Cas 419, William v. Singer. 

3. (’39) (1939) 7 I. T. B. 394 ; 26 A. I. R. 1939 P. C. 
163 : I. L. R. (1939) 2 Cal. 300 : I. L. R. (1939) Kar 
P.C- 304 : 182 I. C. 5 (P. C.), Keshardeo Charoaria v. 
Conimr. of Income-Tax, Bengal. 

4. (’45) 1915-13 I. T. R. 189 : 32 A. I. R. 1945 Pat. 
494. Commr. of Income-Tax, B. & O. v. Habibur 
Babman. 

B. JN’. Jala and S. C. Sinha — for Appellant. 

6 '. N. Duti — for Respondent. 

Manohar Lali J. — This is a reference under 
s. 66 (1), Income-tax Act, at the instance of the 
assessee by the Income-tax Appellate Tribunal. 

The question referred to us is: 

‘ Wbetber in the facts and circumstances of the 
case, the amalgamated asicssment on the receiver as 
Ibe principal officer of an association of persons is 
valid in law?" 

[2] The facts found are that the Trigu- 
naita are governed by the ^ Mitakshara School 
of Hindu Law in which the plaintiffs as 
representatives of Janardan Trigunait have 
one-third share, the representatives of Sham 
Lai Trigunait one-third share, and the remain- 
ing oue-tbird belongs to the representatives of 
Santustamoni Trigunait. Bhubneshwar Trigu- 
nait and Mukteshwar Trigunait as representa- 
tives of Janardhan Trigunait instituted Title Suit 
NO. 199 of 1906 for partition of the family estate 
consisting of certain collieries and ro> ally bear- 
ing lands. The Subordinate Judge of Purulia 
on 15-2-1907, passed an interlocutory order for 
the appointment of a receiver, but as the parties 
did not agree to the person to be appointed as 
receiver, he on 25th February tentatively ap- 
pointed one Tewari as receiver, and after obtain, 
ing sanction of the Judicial Commissioner be 
appointed Tewari as a permanent receiver on 
9-4-1907. It was directed by that order that the 
patties should deliver to the receiver all the 
stcck-in-trade, books of accounts, etc., including 
coal-helds and mines and all other properties of 
the estate, and further that tbe tenants and 
occupiers of the eetate “do attorn and pay their 
rents, royalties, price of coals in arrear" etc., to 
tbe receiver. The appeal to the High Court was 
dismissed and a preliminary decree for partition 
was passed on July, 1908, by which ifiter alia it 
was decreed, after defining tbe shares of the 
parties as aforesaid, that; 

"Tbo colliery at Augerpatbra aod tbe coal lands at 
Angerpatbra be ke^^t ijmal under tbe management of 
tbo receiver and tbe distribution of profits by bim to 
tbe parties in respect of their shares till such time as 
tbe parties may mutually agree to the division or any 
other course to be adopted in tbe matter." 

Against tbe preliminary decree there was an 
appeal to tbe High Court, but the parties 
entered into a compromise on 4-5-1909. Tbe 
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relevant terms of this compromise are that 
certain coal lands in Angerpatbra which were in 
the occupation of the Union Coal Company 
should be taken out of ibe management of the- 
receiver, but in other respects the decree of tha 
trial Court was confirmed. Tbe final decree in* 
the partition suit w’as made on 16-2-1910 and tbia 
arrangement continued till 11 4-. 1931 when Mr. 
Mazumdar was appointed the receiver in placa 
of Mr. Tewaii, and since then the colliery at 
Angerpatbra and other royalty bearing lands- 
have been in his possession and management. 

[3] The income from th*ese lands and collieries 
is tbe subject matter of the assessment in tha 
present case. From 1925-26 right up to 1989-40 
the assessments have been made on tbe Trigu- 
nait Brothers’ estate through tbe receiver, but 
tbe total income was being distributed among: 
tbe beueficiaries in proportion to tbeir respectiva 
shares, and the tax applicable to each was 
recovered from tbe receiver in accordance witb 
the provisions of S. 41, Income-tax Act. 

[4] In tbe year 1940-41, the assessment waa 
made treating tbe assessee as an unregister- 
ed firm, but on appeal by the assessee the 
Appellate Tribunal cancelled the assessment and 
remitted tbe proceedings to tbe Income-tax 
Officer for a further investigation of tbe ques- 
tion as to what was the true status of the- 
assessee and specially bis objection “tbe assess- 
ment should be done as in tbe past on defined 
shares.” Thu Income-tax OfiQcer after investiga- 
tion noade the assessment treating the Trigunaits- 
aa an association of persons through tbe receiver* 
Mr. Mazumdar, but unlike the preceding assess- 
ment, he assessed the entire income in tbe bands 
of the receiver as one unit, and, therefore* 
necessarily at a higher rate. The assessment 
was made similarly for tbe jear 1941-42. 

[5] The assessment year in tbe present casa 
is 1942-43. Tbe assessee raised tbe same conten- 
tion that as tbe shares of the beneficiaries were- 
defined and ibe collieries were kept ijmal or 
under tbe management of the receiver, as divi- 
sion by metes and bounds was impracticabla- 
and there was no jointness of interest os between 
tbe share-bolders and tbe parties bad no voice 
in tbe management of the receiver, the tax 
should be held to be recoverable from the 
receiver separately for each of tbe beneficiaries in 
proportion to bis share of tbe total income. These 
contentions were overruled by the Income-tax 
Officer who found the taxable income to be 
Bs. 69,797, that is to say Bs. 21, 747 tbe amount 
paid by tbe lessees to the receiver as royalty 
and Bs. 48,050 as the amount of profit made by 
the receiver who employed contractors to carry 
on the business of coal cutting and raising it 
on the pit- head. 
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[6] The Income-tas Officer says in his order 
that he gave Mr. Mazumdar, the receiver, an 
opportunity to show cause why he should not be 
treated as the principal officer of the association. 
The receiver made an objection in writiog that 
he was subject to the control of the Court who 
appointed him and was independent of the co- 
owners in all respects. The Income-tax Officer 
observed at p. 9 : 

^‘Tbat may be so, but it is apparent that be is in 
charge of the xnanagetnent, competent to enter into 
contracts, to receive and pay cash and responsible for 
correct accounting and in fact for everything that is 
necessary for proper conduct of the business. I think 
there is no better person, wbo can be treated as the 
principal officer and under S. 2 (12) of the Act he is so 
treated.** 

t7] Against this decision, there was an appeal 
to the Appellate Assistant Commissioner who 
while reducing the income by a sum of Rs. 4,523 
affirmed the order of the Inoome-tax Officer in 
the main. 

[6] The matter was then taken to the Appel- 
late Income-tax Tribunal wbo by an order dated 
19th August 1944 dismissed the appeal and ob- 
served at the end of the judgment that although 
the receiver was originally 

’'appointed by the Court, but it appears that he has 
since been kept on by consent of parties. It is open to 
the parties to divide the estate by dsiug valuation of 
shares but they have agreed to continue management 
through the receiver wbo is appointed by consent for 
tbe future management.'* 

The Appellate Tribunal, wbo have now made 
tbe reference, have pointed out while stating the 
facts of the case at p. 4 : *Tt is not a fact that 
the parties agreed before tbe High Court that 
Baba Suresh Chandra Tewari be appointed a 
receiver” — they have shown that this is the cor- 
rect position by referring various orders of tbe 
Subordinate Judge and the High Court. It must, 
therefore, be taken that the receiver in the pre- 
sent case is in possession not with the consent of 
tbe parties but under the orders of tbe Court. 

[9] Tbe critical question, therefore, to decide 
is whether tbe aesessees are association of persona 
and whether tbe provisions of s. 41 cannot be 
applied to tbe present assessment. To begin with, 
it may be at once stated that Bs. 21,747, which is 
the amount paid by the lessees, cannot be taxed 
in one lump sum as being tbe profits of any 
business carried on by an association of persons. 
Letting out property is not carrying on a trade 
or business — tbe business would be carried on 
by the lessees to whom the property is let. The 
previous conflict of case law is now solved so far 
as income from property is concerned by the 
insertion of sub cl. (s) to S. 9 where it is clearly 
stipulated that where property is owned by two 
or more persons and their shares are definite 
and ascertainable, they cannot be assessed in 


respect of the income from such property as an 
association of persons. On this being pointed out, 
the learned standing counsel, as was to be ex- 
pected, conceded tbe position. 

[ 10 ] With regard to tbe remaining sum, tbe 
question is whether tbe assessees can be treated 
as an association of persons. There has been a 
conflict of decisions in the various High Courts 
as to whether tbe expression ‘association of per- 
sons’ should be construed ejusderti ijeneris with 
the previous words which occur in the charging 
section, namely Hindu undivided family, com- 
pany, local authority and firm, or whether it 
should be construed in its ordinary plain mean- 
ing. In support of the latter view, reference is 
made to the Oxford Dictionary where it is said 
that associate means “to join in any purpose or 
to join in an action” and, therefore, it was held 
that the persons can only be called an associa- 
tion of persons if they join together and remain 
so joined with tbe purpose of buying and bold- 
ing properties. It is unnecessary to express a 
final view upon this difficult question in the 
present case. 

[ 11 ] All the High Courts are agreed that the 
question whether tbe assessees are an association 
of persons depends upon the facts and circum- 
stances of each case. Now, what are tbe facts 
which have been found in the present case ? 
( 1 ) that tbe receiver appointed by the civil Court 
is in possession of the collieries; he is employing 
contractors for coal cutting, and all the raising 
costs are paid by him, and (2) that tbe Trign- 
naits have no band whatsoever in the business 
which produces royalty. On these admitted facts 
tbe inference that the Trigunaits are an associa- 
tion of persons is not warranted in law' — indeed 
the Trigunaits have dissociated themselves from 
each other because a partition suit is pending 
between the parties in which each party may 
well be treated as a plaintifi'. 

[ 12 ] That being the position it follows that 
this is one of those cases in which tbe receiver is 
carrying on a trade or business on behalf of tbe 
estate of which be has been appointed tbe re- 
ceiver by an order of the civil Court. The assess- 
ment, therefore, should have beee made and 
could only be made on the receiver — see the 
Privy Council case in 7 l. T. C. 195^ where the 
true effect of the decision in the well known 
House of Lords* case in (1917) 7 Tax. cas. 419® 
was explained and it was observed that there 
may be circumstances in which tbe assessment 
must be made upon tbe trustee. The present 
case, however, is unlike tbe Privy Council case 
in 1939 l.T.B. 894® where their Lordships found 
as a fact that no receiver was. appointed by tbe 
Court, but the co-owners were allow'ed to realise 
their rente on giving joint receipts. 
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[13] The learned standing counsel correctly 
argued that s. 41 was a machinery section, and 
the department is not bound to resort to it — 
this is now specifically provided by S. 41 (2) 
which entitles the department to assess a person 
on whose behalf income, profits or gains are re. 
ceivable. But the facts found here are that the 
Trigunaits are not in possession of the estate, 
are not carrying on any trade or business them- 
selves, are not an association of persons, and the 
profits and gains of the business are receivable 
and received by the receiver himself on account 
of the business which he himself carries on 
though he is ultimately accountable to the parties 
through the civil Court, who appointed him. The 
department may if they like assess the indivi- 
dual Trigunaits separately for his share of the 
profits in the colliery business. 

[ 14 ] For these reasons, I am of opinion that 
in this case the assessment should have been 
made upon the receiver or upon each of the 
Trigunaits separately for bis share as there is 
no “association of persons” as contemplated by 
the Act. 

[ 15 ] The learned advocate for the asseasee 
then relying upon s. 41 (l) contended that the 
tax should be levied upon the receiver only to 
the same amount as it would be leviable upon 
and recoverable from each of the Trigunaits. In 
support of his contention, he relied upon the 
case in 1945 I.T.R. 189* where the mutwalli of a 
trust consisting of 24 beneficiaries was held tax- 
able on the basis of the profits falling to the 
share of each of the beneficiaries and not on the 
footing of all the beneficiaries constituting an 
association of persons — in this case the profits 
were derived from a distillery belonging to the 
wakif of which he made a wakf constituting 

1 himself as the sole mutwalli. In my opinion, the 
contention of the learned advocate is well- 
founded, and 1 would hold that the assessment 
isbould be made under s. 41 (l). 

[16] For these reasons, the answer to the ques- 
tion is that on the facts and circumstances of 
this case the amalgamated assessment on the 
receiver as the principal officer of an association 
of persons is invalid. The assesses having suc- 
ceeded is entitled to the costs of this reference 
which are assessed on a consolidated sum of 
RS. 350. 

Ramaswami J. — I agree. 

d.R.B. Anstver accordingly. 


A. I.B 
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SiNHA AND MaHABIR PRASAD JJ. 

Lakhan Lai Jha and another — Defen- 
dants — Appellants v. Jitoach Jha, Plaintiff 
and others — Defendants — Respondents. 

A. F. O. No. 915 of 1946, Decided on 3-2-1948, from 
decision decree of Addl. Sub-Judge, Dathbangs, 
D/- 6-4-1946. 

Civil P. C. (1908), S, 11— Previous suit by father 
as leading member on behalf of entire joint Hindu 

family Subsequent suit by son for similar relief 

is barred even if he was minor at time of previous 
suit. 

Where in a previous suit tbe father as a leading mem- 
ber of joint Hindu family has claimed a declaration on 
behalf of tbe entire family that certain sale did not bind 
tbe interest of tbe joint family other than that of tbe 
vendor, tbe decision in that suit is res judicata in a 
subsequent suit for similar relief brought by the son 
though be was a minor at the time of the previoos suit 
and not impleaded as party as he must be deemed to be 
represented fully and completely in tbe previous suit : 
14 A. I. R. 1927 P. C. 56, Itel. on. [Paras 7 & 9] 

Annotation : ('44-Com.) Civil P. C., S. 11, N. 61, 
Pts. 4 and 5. 

Case referred : — 

1. (’27) 54 I. A. 122 : 14 A. I. R. 1927 P. O. 56 : 61 
Bom. 450 : 101 I. C. 44 (P. C.), Lingangowda v. 
Basangowda. 

i?afi Kant Chaudhury — for Appellants. 

Janak Kisliore for Bespondents. 

Sinha J. — This is a second appeal on behalf 
of the defendants first-party from tbe decision of 
the learned Subordinate Judge of Darbhanga 
reversing that of tbe Munsif of Samastipur in A 
suit for a declaration that the sale deed, dated 
12. 11-1988, executed by defendant 3 in favour of 
tbe defendants-first party, appellants in this 
Court, was not binding on the family of which 
the plaintiff was a member. 

[2] It appears that tbe common ancestor, Jai- 
ram Jha, bad three sons, Ram Sarup, who Js 
defendant 4 in this suit, Sitaram Jha whose son 
Sukhdeo Jha is defendant 5, and Adbik Lai Jha, 
who is defendant 3 in this suit. Tbe plot in 
question, namely, plot No. 1424, along with other 
plots, had been acquired in tbe year 1910 in the 
name of Adhik Lai Jha, defendant 3. It is now 
common ground that Adhik Lai is not a member 
of tbe joint family of which tbe plaintiff claims 
to be a member. It also appears that there was 
a title suit, No. 8 of 1941, in respect of this very 
plot of land institnted by the plaintiff’s father. 
Bam Sarup. and other members of tbe family 
for a declaration that tbe disputed plot was joint 
family property, which defendant 3 bad no right 
to sell in its entirety, and that the plaintiff’s 
two. thirds share in that plot was not affected by 
the sale deed executed by defendant 3 in favour 
of the defendants-first party. It is not absolutely 
clear whether or not the plaintiff in the present 
suit was a party; but this much is clear that he 
was tf^junior member who was in his minority 
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at the time the previous suit had been instituted. 
The defendants-first party appellacts, who con. 
tested the previous suit also, claimed the entire 
plot on the ground that it was the exclusive pro- 
perty of defendant 8; who also was a defendant 
in that suit, and that he was entitled to convey 
that plot to the contesting defendants. The suit 
was contested up to the appellate stage, and it 
was held by both the Courts concurrently that 
the plot in question was the exclusive property 
of defendant 8 aud that the plaintiffs had failed 
to prove their interest in the same. That suit ended 
in July 1943. That may be characterized as the first 
round in this litigation. The second round began 
in February 1944, when the present plaintiff who 
is the son of the leading plaintiff in the previous 
suit claimed that the sale deed executed by defen. 
dant 3 in favour of the defendants first party 
did not affect the two-third interest of the family, 
inasmuch as Adhik Lai, the vendor, could not have 
conveyed more than thisone-third interest in the 
plot. 

[3] The suit was contested again by the defen- 
dants first party cbiefiy on the ground that the 
previous decision between the parties was res 
judicata, and that, at any rate, the plot was the 
exclusive property of defendants who could have 
conveyed a valid title to the defendants first party. 

[4] The trial Court dismissed the suit, hold- 
ing that the previous decision was res judicata 
between the parties, and that on merits also the 
plaintiff bad failed to prove that the plot in 
question was joint family property in which the 
plaintiff could be interested. 

[5] On appeal by the plaintiff, the lower ap. 
pellate Court has held that the previous decision 
was not res judicata chiefly on the ground that 
the plaintiff in the present suit, though the son 
of plaintiff 1, in the previous suit, did not claim 
through bis father being a member of a joint 
Hindu Mitaksbara family. It also held that, in 
view of the partition deed of the year 1922, it 
was apparent thAt this property was dealt with 
as belonging to the entire joint family headed 
by Jairam Jba. Hence this second appeal by the 
defendants first party. 

[G] This appeal came before me sitting singly, 
and, as it involved a question of res judicata, 
I referred it to a Division Bench for hearing. 
On going through the decision of the previous 
case, it is apparent that the leading plaintiff in 
that suit was the father of the plaintiff in the 
present suit. He claimed the property on behalf 
of the whole family and also a declaration that 
the sale deed executed by defendant 8 in favour 
of the defendants first party did not bind the in- 
terest of the joint family other than that of the 
vendor himself. Hence, it is apparent that the 
issues in the two suits were identical, and if it 


is held that the previous judgment is res judi- 
cata between the parties, the question on merits' 
need not be gone into. Mr. Janak Kisbore, ap- 
pearing on behalf of the plaintiff-respondent, 
has argued that the plaintiff in the present suit 
was a minor and not a party to the previous 
litigation, and, as he did not claim through his 
father, the previous judgment cannot be res 
judicataui the present litigation. In ray opinion, 
the decision of their Lordships of the Judicial 
Committee of the Privy Council in 54 l. A. 122 ^ 
is a complete answer to this contention. The 
following observations of their Lordships of the 

Judicial Committee are in point : 

“In the case of a Hindu family where all have rights, 
it is impossible to allow each member of the family to 
litigate the same point over and over again, and each 
infant to wait till he becomes of age, and then bring 
an notion or bring an action by his guardian before; 
and in each of these cases, therefore, the Court looks to 
the Expln, 6 of S. 11, Civil P. C., 1908, to see whether 
or not the leading member of the family has been act- 
ing either on behalf of minors in their interest, or if 
they are majors, with the assent of the majors. In this 
case there is no question of majors. It seems clear that 
the plaintifl in the previous suit was acting on behalf 
of himself and bis minor children to try to exclude a 
collateral branch from a share of the family property. 
If be had succeeded the judgment would have inured 
for the benefit of the children, and as he has failed, 
they must take the consequences.” 

[7] In the present case it would further ap- 
pear that all the adult members of the plaintiff s 
family were patties to the previous suit, and 
tbe claim was laid on behalf of the entire family, 
that is to say, |rd of the plot excluding the -Jrd 
which tbe plaintiffs then admitted and now ad- 
mit to belong to Adhik Lai, tbe vendor of the ap- 
pellants. The position, therefore, is that the 
plaintiff in the present suit, who was then a 
minor, was not impleaded apparently because 
his father sued as the leading member of the' 
family. Tbe judgment given in that case clearly 
indicates that the present plaintiff’s father was 
the karta of tbe family, and bad sued in that 
capacity. But, even if there bad been no such 
statement in the judgment in that case, if it 
could be shown that substantially it was a suit 
on behalf of the entire family, the result would 
be the same, namely, that a judgment rendered 
in that litigation would bind the entire family, 
irrespective of the question of whether or not 
there were some minors who were or were not 
impleaded in that question. 

[Si Mr. Janak Kisbore has sought to get rid 
of the effect of tbe decision in the previous suit 
on the ground that the partition deed of tbe year 
1922 , chiefly relied upon by tbe lower appellate 
Court, which decided in the plaintiff s favour, 
hod not been adduced in evidence in the previous 
litigation presumably on account of tbe negli- 
gence of the persons who were in charge of tbe 
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litigation. This is not a suit to get rid of the 
decision rendered in the previous litigation; it is 
a simple suit for declaration on the ground that 
the previous judgment between the parties did 
not affect the rights of the present plaintiff. If 
the suit had been constituted with a view to 
having the previous judgment rendered null and 
void not only against the plaintiff but as against 
the whole family, other and further considera- 
tions may have been relevant; but, as the suit 
has been so framed, that question does not arise. 
I do not by any means suggest that there is any 
justification for the contention that the previous 
suit bad not been litigated bona fide. 

[9] In view of these considerations, it must 
be held that the previous decision is res judicata 
between the parties, and that this suit was mis- 
conceived. The appeal is accordingly allowed, 
the judgment and decree passed by the lower 
appellate Court set aside and those of the trial 
Court restored with costs throughout. 

[ 10 ] Mahabir Prasad J. — I agree. I just 
want to add this, the learned Subordinate Judge 
in disposing of the question of res judicata ob- 
served : 

"Tbo previous judgnieut would no doubt have oper- 
ated as res judicata if the plaintiff bad derived bis 
title through bis father but in this case the matter is 
different. The father and the son both bad a right in 
the joint family property and each of them is at liberty 
to vindicate his right in a Court of law." 

It is evident that his approach to the question 
was erroneous. The decision of the Judicial 
Committee cited by my brother Sinha J. in the 
judgment just delivered proceeds on the footing 
that, when there is a suit on behalf of a joint 
family, all the members of the joint family 
should be deemed to be represented fully and 
completely, and, when a subsequent suit is 
brought as against that family, the objection 
that one member of the joint family was not a 
party to the previous suit cannot be raised. It 
IS not a question of the plaintiff claiming under 
the title derived from his father, and, therefore, 
the principle that in a coparcenary each member 
has an independent right and does not claim 
under another does not arise. As already stated, 
the previous suit was instituted by Ramsarup 
alone for the whole family, and. therefore, even 
If the present plaintiff was not specifically named 
as a party, he must be deemed to have been a 
party to that suit. 

Appeal alloived. 


A. 1. R. 
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Sinha and Mahabir Prasad JJ. 

Kashi “Prasad Singh and others — Plain^ 
tiffs — Appellants v. Ram Prasad Singh and 
others — Defendants — Respondents. 

A. F. A. D. No. 406 of 1945, Decided on 3-2-1948, 
from decision of 20d Addl. DUt. Judge, Mongbyr, D/- 
17-1-1945. 

Bhihar Tenancy Act (3 [VIII] of 1885), Sch. 3, 
Art. 3 — Bxecution of decree for rent against raiyat— 
Mortgagee of raiyatdisposssesed as result of delive- 
ry of possessionlto auction-purchaser by Court — Suit 
by mortgagee for possession — Art. 3 does not 
apply. 

Where in execution of a decree for rent against the 
raiyat, the mortgagee of the raiyat is dispossessed as a 
result of delivery of possession through Court to the 
auction-purchaser, a suit for possession brought the 
mortgagee would not be governed by Art. 3 as such 
suit is not a suit by a raiyat against his landlord to re* 
cover possession of bis raiyati interest: 27 A. I. R. 1940 
Paf. 476 and 17 A. I. R. 1930 Pat. 256, Disting. 

[Para 4] 

Cases referred'.—. 

1. (’40) 27 A. I. B. 1940 Pat. 476 : 187 I. C. 539, Mt. 
Deorati Euer v. Dasrath Dubey. 

2. (’30) 9 Pat, 788 : 17 A. I. R. 1930 Pat. 266 : 125 I, 
C. 565 (F. B.), Oajadliar Bai v. Ranscharan Gope. 

H. i'T. i?ai and K. K. Sinha — for Appellants. 

L. K. Jha, Lalnarayan Sinha and T. Sinha 

— for Respondents. 

Sinha J. — This is a plaintiffs’ second appeal 
from the concurrent decisions of the Courts be- 
low dismissing their suit for possession in respect 
of 8 bighas and odd katbas of land situate in 
plot No. 405 in Kbata no. 236 in village Ainjani 
Ghat which was originally Tauzi no. 8783 but 
w’hich by a collectorate partition, was carved 
out into separate tauzis including tauzi No. 14539 
which was allotted lo two persons called Bam- 
raman and Kantiraman. The bolding comprised 
an area of 80.32 acres, including Tauzi NO. 405 
with an area of 11.68 acres. The original raiyat 
executed a usufructuary mortgage bond in res- 
pect of 9.13 acres out of Plot No. 405 to the 
plaintiffs. After the collectorate partition, Bam- 
raman and Eantiram sued for arrears of rent in 
respect of portibns of Plots nos. 406 and 406, with 
a total area of 16 bighas 3 kathas and odd, some 
of the original raiyats. A decree for rent was 
passed on 28-5 1929, and, in execution, the area 
aforesaid was auotion-purchased by defendant 1. 
Delivery of possesion was taken through Court 
on 26-2-1933. There was a proceeding under 
s. 145, Criminal P. C., in respect of the land 
aforesaid, and the criminal Court decided in 
favour of the auction- purchaser. The judgment 
in the proceeding under S. 145, Criminal P. C., 
is dated 9-7. 1938. The defendants first party 
settled the land with the defendant-second party 
on 31-1.1941. The suit was commenced on 
5-7-1941, by the plaintiffs os mortgagees on the 
ground that they had been dispossessed by the 
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defendants though the decree, in execution of 
xvhich the property had been sold, had only the 
effect of a money decree, inasmuch as all the 
tenants had not been impleaded in the rent suit. 

[ 2 ] The suit was contested by the defendants 
■on the ground that it was barred by lioDitation 
in view of the special provisions of the Bihar 
Tenancy Act, and that the purchase by the de- 
fendant first parly was in execution of a rent 
decree properly so called. 

[3] The Courts below have dismissed the suit, 
iiolding that the special limitation of two years 
.applied to it and, as the plaintiffs had instituted 
the suit more than two years after the delivery 
of possession in 1933, it was beyond time. They 
have also held that the decree, in respect of 
which the execution proceedings had been taken 
And the property sold had the effect only of a 
money decree, inasmuch as all the tenants had 
not been impleaded in the rent suit. 

Cil Hence, in this appeal the only question in 
controversy between the parties is whether or 
not the suit is beyond time in view of the pro- 
visions of Art. 3 of Sch. HI, Bihar Tenancy Act. 
The lower appellate Court has relied upon a 
£>ivieion Bench ruling of this Court in A. l. B. 
1940 Pat. 476' for its conclusion that the present 
euit is within the mischief of Art. 3 of sch. lir, 
Bihar Tenancy Act. In my opinion, the learned 
Additional Disirict Judge has completely mis- 
directed himself in coming to that conclusion. 
Article 3 of Sch. ill, Bihar Tenancy Act, in terms 
Applies to a suit “to recover possession of land 
•claimed by the plaintiff as a raiyat or an under- 
raiyafc.” If this is a suit by a raiyat to recover 
possession of the land as such, the decision of the 
learned Additional District Judge may be right. 
But, on the face of the facts as stated above, it 
cannot be said that this is a suit by a raiyat to 
recover possession of the land as against bis 
landlord. The plaintiffs in terms sue for recovery 
of possession on the ground that they have been 
dispossessed by the defendants as a result of the 
proceedings under S. 146, Criminal P. C. But 
the finding of the lower appellate Court is that 
the dispossession took place not after the judg- 
•ment in the case in 1938 but that it took- place as 
a result of the delivery of possession given in 
July 1933, to the auction- purchaser. In the first 
place, the decision of the Full Bench of this 
Court in 9 Pat. 788* would directly apply to the 
facts of this case, even assuming that this was a 
suit by a raiyat as such. If the lower appellate 
Court bad found as contended by the plaintiffs 
that the dispossession took place after the deci- 
sion of the S. 146 case, the Full Bench ruling of 
this Court, referred to above, may not have ap. 
plied to this case. But, on the findings arrived 
a 6 by the lower appellate Court that the dispos- 


session took place as a result of the delivery of 
possession, given through Court to the auction- 
purchaser, the decision of the Division Bench of 
this Court, referred to above, is out of the way. 
In that case the dispossession was nob as a 
result of delivery of possession through Court 
but as a result of the landlord dispossessing the 
raiyat taking advantage of a criminal case in 
which the raiyat bad been convicted and sent to 
jail. But in my opinion, neither of the two cases 
is strictly in point so far as the facts and 
circumstances of this case are concerned. As 
already indicated, this is not a suit by a raiyat 
against his landlord to recover possession of his 
raiyati interest; this is a suit by a mortgagee in 
possession from the original raiyat. The defen- 
dants dispossessed the plaintiffs, according to 
the findings of the Courts below, as a result of 
the delivery of possession through Court after 
the auction-purchase in execution of the decree 
for rent. To such a case, the provisions of Art. 3 
of sch. HI, Bihar Tenancy Act, are wholly in- 
applicable. Mr. L. K. Jha, who followed Mr. 
Lai Narayan Sinha, has not been able to place 
any decision before us to the effect that a mort- 
gagee from the raiyat is within the mischief of 
this article. It must, therefore, be held that this 
is an ordinary suit by a mortgagee in possession, 
seeking recovery of possession of a portion of 
the mortgaged property against persons who have 
dispossessed them without any right. To such a 
suit, the general rule of limitation laid down in 
the Limitation Act must apply, and, as found 
by the Courts below, applying that general rule, 
the suit is within time. 

(53 As the only ground on which the decision 
of the Courts below has gone against the plain- 
tiffs is erroneous in law, the suit must bo decreed 
with costs throughout. The appeal is accordingly 
allowed, and the judgment and decree of the 
Courts below set aside. 

Mahabir Prasad J. — I agree. 

D.s. Appeal allowed. 


A. I. R. (35) 1948 Patna 391 [C. N. 136.] 

Ray J. 

Harnandan Singh and othei's — Appel- 
lants V. S. M. Ramananddi Kuer — Res- 
pondent. 

A.F.A.D. No. 714 of 1946, Decided on 10-10-1947, 
from decision of Sub-Judgo, Pntoa, D/- 15-1-1946. 

Limitation Act (1908), Art, 142— Suit for posses- 
sion on ground of dispossession — Plaintiff has to 
prove that he was dispossessed on alleged date or 
was in possession within 12 years of suit — Evi- 
dence of both parties as to possession unworthy 
of credit —Suit must fail as presumption arising on 
proof of title cannot be called in aid in such case. 

Where a suit is brooght for possession and ejectment 
of the defendant on the ground that the plaintiff was 
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dispossessed on certain date, tbe onus lies on the plain- 
tiff to prove not only that he bad title and antecedent 
possession but also that he was dispossessed on the 
alleged date or on any other date within 12 years of 
the institution of the suit. Tbe latter alternative arises 
only when the plaintiff fails (o prove dispossession by 
tbe defendant on tbe date alleged. Tn such a case when 
the plaintiff is allowed to succeed, and for that purpose 
to save the limitation by proof of possession within 12 
years of tbe suit, be is in fact allowed to prove a case 
of discontinuance of possession rather than disposses- 
sion. It would be more a question of rule of pleadings 
and fairness of tbe trial rather than a question of law 
to determine whether tbe plaintiff should be permitted 
to take a stand on an alternative provided by law but 
not pleaded by him. In a suit for ejectment if it is 
found that tbe evidence produced by both the plaintiff 
and tbe defendant as to possession is unworthy of 
credit, tbe plaintiff's suit must fail inasmuch as tbe 
presumption which arises upon proof of title cannot be 
called in aid to give weight to evidence unworthy of 
credit any more than if no evidence at ell had been 
given : Case lato referred. [Paras 4, 8] 

Annotation ' (’42-Com.) Lim. Act, Arts. 142 and 
144, N. 87. 

Cases refetred ; — 

1. (’21) 6 P. L. J. 478 : 8 A. I. R, 1921 Pat. 237 : 62 
I. C. 1 (F. B.), Raja Shiva* Prasad Siogh v. Hira 
Singh. 

2. (’89) 16 Cal. 473 : 16 I. A. 23 : 5 Sar. 321 (P. C.), 
Mobim Chuoder v. Mobesh Cbunder. 

3. (’31) 60 M. L. J. 430 : 18 A. I. R. 1931 Mad. 282 : 
130 I. C. 645, Sevugan Cbetty v. Kannappa Chetty. 

4. (’22) 67 I. C. 673 : 9 A. 1. R. 1922 Cal. 557, Rakbal 
Chandra v. Durga Das. 

5. (’24) 3 Pat. 258 : 11 A. I. R. 1924 Pat. 629 : 81 
1. C. 669, Ramnath v. Gobardban. 

6. (’22) 3 P. L. T. 460 : 9 A, I. R. 1922 Pat. 432 : 2 
Pat. 1 : 67 1. C. 631, Tian Sabu v. Mulcband Sabu. 

J5. C. De and C. P, Sinha — for Appellants. , 
JBaldeva Sqhay and Bindeshwari Prasad SiriHa 

— for Respondent. 

Jud^mont* — ^bis is adsfeDd&Qts’ second ap- 
peal in a suit instituted by plaintiff 1 , tbe admit- 
ted proprietor of the land, and plaintiff' 2 , settled 
under plaintiff i from the year 1938, for declara- 
tion of title to and recovery of possession of a 
piece of homestead land bearing plot NO. 694 
kbata no. 73 in Qila Mahi Khandak tauzi 
No. 110S8 wftbin tbe limits of tbe Sibar ^Munici- 
pality. In tbe record of rights tbe plot is recorded 
as gairmazrua malik. The plaintiffs trace the 
cause of action for their suit to their disposses- 
sion from the land in suit on account of tbe 
warning notice and several acts of possession 
exercised by the defendant-appellants, such as, 
planting of bamboos, cutting of neem tree and 
appropriating the same, storing bricks thereon 
and carrying away stones and khowa that were 
on the land, to their bouse. With these allega- 
tions tbe reliefs prayed for are that it may be 
adjudicated that tbe land in dispute constituted 
tbe interest of plaintiff 2 by virtue of settlement, 
and that the plaintiffs always remained in posses- 
sion and occupation thereof, that the defendants 
had no title to tbe land in dispute, that neither 


tbe defendants nor their ancestors ever came 
into possession thereof in any capacity, that tbe 
possession of tbe defendants over the land in dis- 
pute is wrongful, that plaintiff 2 may be put in 
possession by ejecting the defendants therefrom, 
that if for any reason there may be difficulty in 
passing a decree in favour of plaintiff 2, a decree 
for recovery of possession may be awarded in y 
favour of plaintiff 1 and that a decree for dama> 
ges of Rs. 5 in favour of plaintiff 2 being the 
price of stones and khowa and Rs. 10 being tbe 
price of neem tree cut and appropriated by tbe- 
defendants be granted. The date of dispossession- 
as stated in tbe plaint para. 22 is tbe 26th March 
1941 the date of notice of the order under S. 144,. 
Criminal P. G., and possession of defendant 1 
over the property in suit. 

[ 2 ] The defendant- appellants resisted tbe suit 
on the ground that they have been in possession 
of tbe land in dispute from the 29th Asarh 1317- 
Fasli when a hukumnama was granted by Babu 
Alakh Prakash Singh alias Babu Basbbihari 
Singh, an ancestor of plaintiff 1. to tbe father of 
defendant 1 and that since then neither iba 
plaiotiffs nor their predecessors-in-interest were 
in possession of the same. They thus urged thab 
tbe plaintiffs’ suit was barred by limitation 
having been brought on 26th March 1941, more 
than 12 years after the date of the hukumnama^ 

[3] Tbe trial Court disposed of tbe suit dis- 
allowing the claim of plaintiff 2 on the finding : 
“Plaintiff 2 has not taken a valid settlement of 
the land and is not entitled to any relief” and 
decreed the suit in favour of plaintiff 1 only, for 
recovery of possession by eviction of the defen- 
dants with the modification that the claim for 
damages was disallowed. Plaintiff 2 did nob 
agitate against tbe order of dismissal of his suit 
which order, therefore, is final for the purpose of 
this litigation as between tbe contending parties. 

The defendants preferred an appeal against tbo 
decree passed by the trial Court. 

[4] Both tbe Courts have held that tbe plain- 
tiff has proved his title but not the defendant* 
appellants, they baying failed to prove the alle* 
ged settlement by Alakh Prakash. The only- 
issues the decisions on which have been contro- 
verted in this appeal are : 

“(1) Is the suit tarred by limitation? 

(5) Are tbe plaintiffs entitled to recover possession ot 
the land in suit.” 

Issue NO. 6 presents no difficulty in view of 
establishment of tbe plaintiff’s title which is an 
accomplished fact according to the conclosioos 
reached by both the Courts below. Plaintiff 1 
will be entitled to recover possession in case her 
suit be held as in time. Tbe question of limita- 
tion, therefore, looms large in this appeal and has- 
to be determined. There is no dispute that the- 
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suit ia governed by Art. 
which reads: 


142, Limitation Act 


“For possession of immovable 
property when the plaintiS 
while in possession of the 
property has been disposses- 
sed or has discontinued the 
possession. 


12 years 


The date of 
disposses- 
sion or 
disconti' 


nuance. 


1 1 


There can be no manner of doubt that the 
plaintiff baa to establish that her suit is in time; 
in other words, her suit is within 12 years from 
the date of her dispossession or discontinuance of 
possession on her part. As this is self-evident 
that according to the averments of the plaint the 
cause of action for the suit took place on the 
date the plaintiffs were dispossessed by the defen- 
dants, the question of discontinuance of posses, 
sion does not arise for consideration. The finding 
that is expected in such a suit, of the final Court 
of fact, is in regard to whether the alleged dis- 
possession has taken place either on tbe date 
assigned or on any other date within 12 years 
of tbe institution of tbe suit. Approached from 
this angle of vision, there need be no difficulty in 
applying the law to tbe facts of this case. In 
order to find that the alleged dispossession took 
place on 26th March 1941, two facts have to be 
determined by all means: One is that tbe dis- 
possession imputed to the defendants did take 
place on tbe date alleged ; secondly, that the 
plaintiffs were in possession till then. Alterna- 
tively, tbe requirements of law will be satisfied 
if it is found that the plaintiffs were in posses- 
sion till some time within 12 years of the suit. 
The latter alternative arises only when the plain- 
tiff fails to prove dispossession by the defendant 
on the date alleged. In such a case when the 
plaintiff is allowed to succeed, and for that pur- 
pose to save the limitation by proof of posses- 
sion within 12 years of tbe suit, be is in fact 
allowed to prove a case of discontinuance of 
possession rather than dispossession. It would be 
more a question of rule of pleadings and fairness 
of the trial rather than a question of law to 
determine whether the plaintiff should be per- 
mitted to take a stand on an alternative provi-- 
.ded by law but not pleaded by him. Though in 
some cases the difference between discontinuance 
of possession and dispossession may be reduced 
to a vanishing point but it is a distinction well 
discernible. To envisage a concrete case, disconti- 
nuance of possession may arise when a defen- 
dant asserting either title in himself or its 
absence in the plaintiff successfully deters the 
latter from exercising bis acts of possession. 
Dispossession occurs only when somebody exer- 
cises acts of possession adverse to the plaintiff. 

Cs] Keeping this aspect of the question in view, 
it becomes immaterial for consideration whether 
a judgment in which there is neither a clear 


finding of dispossession within 12 years nor of 
discontinuance of possession within tbe same 
period does effectively and satisfactorily dispose 
of tbe issue. The answer to this question must 
be in tbe negative. 

[6] I shall now quote a few passages from tbe 
judgment of tbe learned lower appellate Court 
in order to bring into relief his mode of disposal 
of the issue. While dealing with tbe question of 
title set up by the defendant, the Court observes: 

“Tbe evidence of possession over this parli {fallow) 
land which is still fallow as was seen by the learned 
Munsif will be dealt with in the next issue and it would 
appear that evidence of possession alone is not such 
from which an inference of permanent settlement could 
be drawn in favour of the defendant. I, therefore, find 
that appellant bad fail^ to prove thathis father obtain- 
ed permanent settlement of the land in suit from Babu 
Alakh Singh.” 

He formulated the next point in the following 
words: 

“Whether the appellants are in possession of the 
disputed land for 12 years before the suit and had there- 
by acquired right by adverse possession when Ibc suit 
was brought?” 

This formulation clearly evinces manifestly a 
wrong approach to the case. This approach has 
necessarily vitiated his examination of tbe evi- 
dence as to possession adduced by tbe parties 
respectively. The result that he reached on an 
examination of both sides’ evidence is summari- 
sed in the following words: 

“Reading the oral evidence of both sides it appears 
that no overt act of possession was exercised on the 
disputed land by any party except tbe construction of 
cbabutra prior to S. 144, Criminal P. C., proceedings 
and tbe land otherwi-e was uncultivated waste. Though 
appellant’s witness says that appellant constructed it, 
appellant’s version is that it was existing from before. 
There is no definite evidence of the appellant having 
constructed the same. On tbe other band plaintiff 
claims to have constructed it after plaintiff 2 took settle- 
ment by registered patta and kabuliat and shortly 
before S. 144, Criminal P. C. proceedings.” 

It has been contended by Mr. Baldeva Sabay, 
counsel for the respondent, that the last sentence 
of the passage quoted above occurring, as it does, 
after an expression of opinion as to unreliable 
character of the defendant-appellant's evidence 
as to construction of a cbabutra necessarily im- 
ports that what the Court decided was that the 
plaintiff's claim of construction of a cbabutra 
was substantiated. I cannot, however, accede to 
this contention inasmuch as such an inference is 
thoroughly well negatived by the sentence that 

immediately follows, namely: 

‘‘The only reliable evidence among all the witnesses 
examined by both parlies is of P. W. 1 who was Deputy 
Inspector of Schools and has since retired.” 

This sentence evidently connotes that no other 
evidence adduced by the plaintiff was held reli- 
able. The position deducible, therefore, is that if 
p. w. 1 has 8i}oken about the construction of a 
cbabutra by tbe plaintiff, it would amount to a. 
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findiog in favour of the plaintiff but not other- 
wise. While referring to what P. W, 1 deposed, 
the learned Court of appeal below says: 

"In 1940 he (P. \V. 1) was occupying a bouse adjoin- 
ing the disputed land. Because the disputed land was 
parti be used to sit on the land occasionally under the 
neem tree and has seen plaintiS Binod Bibari in posses- 
sion of the parti land, the only overt act of possession 
exercised by Binod Bibari was that be used to tie bis 
cow on the laud.” 

In order to ascribe to this passage the effect of 
a finding as to possession in favour of the plain* 
tiff it has to be seen whether the learned Court 
of appeal below himself considered the tying of 
cow on the land as an overt act of possession. 
It should be remembered that the Court has said 
in the passage already referred to: 

“Heading the oral evidence of both sides it appears 
that no overt act of possession was exercised on the 
disputed land by any party except the construction of 
chabutra. . .“ 

It is clear, therefore, that he finds no p)Ossession 
in favour of the plaintiff. The operative part of 
the learned lower appellate Court’s final conolu* 

sion appears in the following words: 

“I, therefore, find that the appellant failed to prove 
that be was ever in possession of the land for 12 years 
prior to S. 144, Criminal P. C. proceedings. Tbe learned 
Munsif was justified in decreeing the suit in favour of 
the plaintifis.” 

This, what can be called culmination of bis 
judgment, indicates that be has dealt with the 
case as if it was one falling within the purview 
of Art. 144, Limitation Act, but from bis state- 
ment of the case from the pleadings, which I 
have already noticed, it is clear that the case is 
one which is governed for the purpose of limita- 
tion by Art. 142, Limitation Act. 

[7] If any part of his judgment can be so 
interpreted as to deal with the case from an 
angle of vision compatible with applicability of 
Art. 142 rather than of Art. 144, it is this: 

u S'irroazrua land lying opeu and waste land 

should be deemed iu possessloo of the proprietor unless 
the person claiming it proves his exeroise, right and 
actual act of i)Oiaession over the same which the defen- 
dant failed to do.” 

Assuming but nob accepting as correct that this 

was the way in which the question of limitation 

was sought to be disposed of in favour of the 

plaintiff by the Court of Appeal below, I should 

say that bis mode of approach was thoroughly 
wrong. 

[8] I should refer to the decision in' 6 p. i,. j. 
478,* in which relying upon a passage from the 
judgment of their Lordships of the Privy Coun- 
cii in IG cal. 473,^ 

“In all actions for ejectment where the defendants 
are admittedly in possession . . . and under a claim of 
title it lies upon the plaintiff to prove bis own title. 
The plaintiff must recover by the strength of his own 
title and it is the opinion of their Lordships that in 
this case the onus is thrown upon the plaintiffs to 
prove their possession prior lo the time when they were 


admittedly dispossessed and at some time within 13 
years before the commencement of the suit. . . and that 
it does not lie upon the defendants to show that in fact 
the plaintiffs were so dispossessed,” 

it was held that in a suit in ejectment, the 
plaintiff must not only prove his title but also 
that be has been in possession within 12 years 
from the date of the institution of the suit. If it 
is found that the evidence produced by both the 
plaintiff and the defendant as to possession is 
unworthy of credit, the plaintiff’s suit must fail 
inasmuch as the presumption which arises upon 
proof of title cannot be called in aid to give 
weight to evidence unworthy of credit any more 
than if no evidence at all bad been given. In 
this view of the matter, the plaintiff’s suit can 
be dismissed in view of the learned lower appel- 
late Court’s finding that the evidence adduced 
by both sides is unworthy of credit. But to adopt 
this course would amount to upholding a wrong 
done by the lower appellate Court in bis appre- 
ciation of the law applicable to the case. He 
will have to be told what should be the right 
approach to the case, and granting a proper 
approach what is the point on which a finding 
is needed for satisfactory disposal of the issue as 
between the parties. I should, therefore, remit 
this case back to the lower appellate Court to 
come to a finding w’betber the plaintiff has dis. 
charged the onus that lay upon him to prove 
not only that he bad title and antecedent posses- 
sion but also that be has been in possession with- 
in 12 years from the date of the institution of 
the suit. There is always an exception to this 
rule in cases where possession is not capable of 
proof by acts of actual user. I cannot do better 
than quote a passage from the judgment of Sir 
Dawson-Miller G. J. in the above referred to 
Full Bench case to define the exception. The 
passage runs as follows : 

“Possession, however, is not always capable of proof 
by acts of actual use, and the absence of evidence of 
usee iu the case of submerged or jungle waste lands 
does not necessarily raise a presumption against the 
plaintiff’s continued possession where antecedent title 
and possession are proved, and in such cases it has 
been held that the continuance of possession may be 
presumed if antecedent title and possession are proved.” 

I must further point out that this exception is a 
case of “discontinuance of possession” contem- 
plated in Art. 142. I have already said that the 
rule of pleadings and fair and square deal to the 
defendant in the trial of a case should come into 
play in determining whether the plaintiff will 
be allowed to succeed on a case of discontinuance 
of x)Ossession while be made a case of disposses- 
sion. Even if a case of discontinuance of posses- 
sion be acceded to him, he will have to prove 
specifically how and by what act of the defen- 
dant and when the discontinuance of possession 
took place. 
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[9] With regard to the rule of pleading of 
"whioh 1 have made reference more than once in 
the earlier part of my judgment, I will refer to 
two cases cited at the Bar. One of them is the 
case in 60 M. E. J. 430^ where it had been said : 

“If the plaintiff puts forward a case of effective pos- 
session and adduces evidence in support of it, as the 
plaintiffs have doce in this case, then he cannot give 
up that case and rely upon any preauniption in support 
of his possession, because the special case set up by 
him is inconsistent with any such presumption.” 

The next case cited, in this behalf, is 67 l. C. 
673^ in which occurs the following passage : 

“Where definite evidence 'of acts of possession is 
forthcoming there is no difference between the proof 
of possession in the case of jungle, waste or unculti- 
vated lands and in that of cultivated lands. But 
whereas in the case of cultivated lands the plaintiff 
will fail if he does not prove his possession within 
12 years, in the case of jungle or waste lands, if he 
proves his title, there is a presumption in his favour 
where, having regard to the nature of the land, posses- 
sion cannot be expected to be proved by acts of actual 
user and enjoyment. If, however, the plaintiff asserts 
that he exercised acts of ownership upon the land and 
adduces evidence in support of such assertion, he can- 
not, where such evidence is disbelieved by the Court, 
turn round and rely upon any presumption, because 
the case set up by him negatives the existence of cir- 
cumstances which would give rise to the presumption, 
and is inconsistent with it.” 

I should, therefore, ask the Court of appeal 
below to see that no new case is sprung up upon 
the defendant at the stage of appeal. In all fair- 
ness to the respondent, the attention of the 
Court below should also be drawn to the deci- 
sion of this Court in 3 rat. 25S.^ In this case Sir 
Dawson-Miller C. J. who delivered the leading 
judgment in the Full Bench case in 6 P. E. J. 
478^ had to deal with a case in which the evi- 
dence adduced by the plaintiff and the defendant 
was weak particularly in reference to the nature 
of the land concerned. His Lordship at p. 265 
of the report referring to another decision of bis 
said : 

“It was, therefore, clearly laid down that not only 
in cases where the evidence was strong on both sides 
but in cases where the evidence is such as might be 
believed but is also weak, in both cases the Court 
having a difficulty in arriving at a satisfactory cCn- 
elusion of where the truth lies may take into considera- 
tion the presumption arising from title as well as the 
other probabilities in the case. If, therefore, the learned 
Judge, from whose decision this appeal is brought, was 
of opinion that the presumption arising from title 
could not be called in aid in cases where the evidence 
is weak, but nevertheless credible, I must respectfully 
decline to agree with bis view of the matter as it 
appears to me to be contrary entirely to the view taken 
in the case 3 P. L. T. 460^ last cited.” 

[lO] la the view that I have iakea, 1 do not; 
think it necessary for me to go through the 
evidence in order to decide whether 1 should 
remand the case or dispose of it finally. In view 
of the wrong approach on the part of the lower 
appellate Court, I consider it necessary that the 


case must go back to him for rehearing and dis- 
posal in accordance with law bearing in mind the 
observations hereinbefore made. 

[Ill The appeal is, therefore, allowed, the case 
is remitted back to the lower appellate Court, 
and the costs should abide the result, 

S.C. Appeal alloioed. 

A. I. R. (35) 1948 Patna 395 [C. -V. 137.] 
Agarwala Ag. C. j. and Manohar Lall J. 
The Province of Bihar — Petitioner v. Rani 

Bhubneshwari Kuer — 

Misc. Judl. Case No. S5 of 1945, Decided on 
11-9-1947. 

(a) Bihar Agricultural Income-tax Act (7 [VII] of 
1938), Ss. 2 (m) and 3— Board of trustees is ‘person’ 
and liable to tax. 

Where a person has created a trust in respect of his 
estate vesting the estate in the Bo.ird of Trustees, the 
object being the liquidation of the settlor’s debt and 
payment of allowance to dependents and for religious 
purposes, the Board of Trustees is a ’person’ within the 
meaning of S. 2 (m) and as such is liable to be charged 
for income-tax on its agricultural income for the year 
previous to the year of assessment. [Para 2] 

(b) Bihar Agricultural Income-tax Act (7 [VII] of 
1938), Ss. 11 and 2 (a) — Assessee owner of two 
estates A and D — Trust created in respect of estate 
2? for payment of debts— Estate Ji vested in Board 
of Trustees — Income of estate Ji held, was not agri- 
cultural income of assessee — Assessee, held entitl- 
ed to have income frofn A estate assessed separate- 
ly from B estate — Rate applicable to income from 
A estate, ascertaining of. 

The assessee R was the owner of two estates A and />• 
In respect of the estate B, he created a trust vesting the 
entire estate in the Board of Trustees, of which ho him- 
self was a member. The objects of the trust were (1) to 
liquidate il’s debts; (2) to pay allowances to -dependents; 
and (3) to pay allowances for religious public purposes. 
Id the assessment year R as a scttlor-trueteo made a 
return for the agricultural income of B estate. He also 
made a return of the income derived by him from estate 
A. The income-tax officer proceeded to levy on the 
assessee an assessment based on the amalgamation of 
the income of both the estates: 

Held that (i) the income from the trust estate was 
assessable in the hands of the Beard of Trustees and 
not otherwise. The Board of Trustees was entitled 
under S. 11, to base the income from estate B separate- 
ly assessed from income derived by R from estate A and 
R was also entitled to have his income from estate A 
assessed separately from the income from estate B. 

[Para 2] 

(ii) The income of the trust properties which was 
applicable to the liquidation of R's debts could not be 
regarded as bis income falling within the meaning of 
the agricultural income as defined in S. 2 (a): 22 A. I. R. 
1935 P. C. 113, Rel. on. [Para 3] 

(tii) that for the purposes of ascertaining the rata 
applicable to the assesge's income from estate A the 
income-tax authorities were not entitled to add to^hat 
income the income from estate B. [Para 2] 

Cases referred : — 

1 (’3S) 62 I. A. 207 : 22 A. I. R. 1935 P. C. 143 : 11 
Pat. 552 : 156 I. C. 856 (P. C.), Gopal Saran Naraia 
Singh v. Comror. of Income-tax, B. & O. 

2. (1884-90) 2 Tax Cas. 25, Ex parte Mersey Docks and 
Harbour Board. 
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Government Advocate, — for the Province of Bihar. 
Baldeva Sahay and Shyamnandan Prasad Singh 

— for Assessee. 

Agarwala Ag. C. J. — This is a reference by 
the Board of Revenue under S. 25, Bihar Agri- 
cultural Income-tax Act, 1938, in respect of an 
assessment for the year 1043-44. The material 
facts are that the assessee Bant Bhubneshwari 
Kuer was the owner of two properties which may 
conveniently be referred to as the Tikari estate 
and the Amawan estate. In 1941 in respect of the 
Tikari estate she created a trust, vesting the 
entire estate in a Board of Trustees, of which she 
herself is a member. This deed of trust was sub- 
sequently amended in 1942. Broadly speaking, 
the objects of the trust were: (a) to liquidate the 
Rani’s debts; (b) to pay certain allowances to 
dependents; and (c) to make certain allowances 
for religious and public purposes. In the year 
with which we are concerned the Rani as settlor- 
trustee made a return of the income of the trust 
estate to the Agricultural Income-tax officer of 
Ranchi, who assessed the income of the estate at 
B3. 2,90,748, and the tax payable at Rs. 39,372- 
2-0. Tbe Rani also made a return of the income 
she derived from the Amawan estate to the Agri- 
cultural Income-tax Officer of the Patna Circle, 
showing her income from that estate as Bs. 
29. 589.5-3. The Agricultural Income-tax Officer, 
Patna Circle, sent this return to the Agricultural 
Income-tax Officer at Ranchi, who then proceeds 
ed under s. 26 to levy on the assessee an assess- 
ment based on the amalgamation of tbe income 
frhm both estates. Tbe questions which have been 
formulated by the Board for our decision in this 
state of affairs are so worded as not to express 
clearly the matters in dispute between the assessee 
and the Income-tax Department. The parties 
have agreed in this Court that tbe matters on 
which they are at issue should be formulated 
thus: first, whether the assessee is entitled to have 
the income of the Amawan estate assessed 
separately from the income of the Tikari estate; 
and, secondly, whether for the purpose of as- 
certaining the rate applicable to the assessee’s 
income from the Amawan estate the Income-tax 
authorities are entitled to add to that income the 
income from the Tikari estate. 

[ 2 ] Section 3 of the Act, which is tbe charging 
section of the Act, provides that agricultural 
income shall be charged on the total agricultural 
income of the previous year of every person. 
"Person” is defined in s. 2 (m) as meaning any 
individual or association of individuals owning 
or holding property for himself or for any other, 
or partly for his own benefit and partly for 
another, either as owner, trustee, receiver, com- 
mon manager, administrator or executor, or in 
any capacity recognised by law, and includes an 


undivided Hindu family, firm or company. A 
Board of Trustee is, therefore, a person within 
the meaning of this Act, and as such is liable to 
be charged for income-tax on its agricultural 
income for the year previous to the year of 
assessment. Omitting the words not relevant for 
the present purpose, S. 11 (l) of the Act provides 
that if a person holds land from which agricul- 
tural income is derived partly for his own benefit 
and partly for the benefit of beneficiaries, or 
w'holly for the benefit of beneficiaries, the agri- 
cultural income shall be assessed on the total 
agricultural income derived from such land at 
the rate which would have been applicable if 
such person had held the land exclusively foe 
his own benefit and the agricultural income-tax 
so payable shall be assessed on the i)erson hold- 
ing such land, and he shall be liable to pay the 
same. So far as the Tikari estate is concerned, 
it is held by the Board of Trustees, and the 
income therefrom is declared by this section to 
be taxable in the bands of tbe Board. The 
second sub-section to S. 11 provides that any 
person holding such land shall be entitled, before 
paying to any beneficiary the amount of agricuK 
tural income which such beneficiary is entitled 
to receive from agricultural income derived from 
such land, to deduct the amount of agricultural 
income-tax at tbe rate at which the agricultural 
income is or will be assessed under sub s. (l). 
There is no dispute in this case about tbe 
genuineness of tbe deed of trust executed by the 
Rani which has vested the Tikari estate in the 
Board of Trustees for the purposes set out in tbe 
trust. In view of the clear provisions of S. 11 of 
the Act, tbe income from this trust estate is 
assessable in tbe hands of tbe Board of Trustees 
and not otherwise. On the other hand, tbe 
income derived from tbe Amawan estate is 
assessable only in tbe hands of the Rani. There 
is no justi^atioD, therefore, for supposing that 
there is any basis for the view taken by the 
department that tbe income of these two estates 
may be assessed at one assessment. Tbe Board 
of Trustees are entitled under S. 11 to have tbe 
income from their estate separately assessed from 
the income which the Rani derives from her 
Amawan estate, and tbe Rani herself is entitled 
to have tbe income from her Amawan estate 
assessed separately from tbe income which tbe 
Board of Trustees derives from the Tikari estate. 
Tbe first question must, therefore, be answered 
in the affirmative. 

[3] On behalf of the income-tax authorities.it 
has been contended that in so far as the income 
derived from the trust properties is applicable, 
under the terms of the trust, to the liquidation’ 
of the Rani's debts, it should be regarded 
as her income and assessable if she had receivw 
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it direct. The language of the charging section, 
-however, does not justify this conclusion. That 
section, as I have already shown, provides that 
agricultural income shall be charged on the 
total agricultural income of the assesses. Beduc- 
ed to its simplest form, therefore, the question 
that has to be decided is whether assessment of 
such part of the income of the trust properties 
as is applicable under the terms of the trust to 
the liquidation of the Bani’s debts is agricultural 
income within the meaning of the Act. Sec- 
tion 2 (a) of the Act de&nes agricultural income 
as (l) any rent or income derived from land 
which is used for agricultural purposes and is 
either assessed to land revenue in Bihar or 
subject to a local rate assessed and collected by 
officers of the Crown as such ; ( 2 ) any income 
derived from such land by (i) agriculture, or (ii) 
the performance by a cultivator or receiver of 
rent-in-kind of any process ordinarily employed 
by a cultivator or receiver of rent-in-kind to 
render the produce raised or received by him 
fit to be taken to market, or (iii) the sale by a 
cultivator or receiver of rent-in-kind of the 
produce raised or received by him in respect of 
which no process has been performed other than 
a process of the nature described in sub cl- (ii). 
If that part of the income of the trustee which 
is applicable to the discharge of the Bani’s debts 
is to be regarded as her income, it still remains 
for consideration whether it falls within the 
meaning of agricultural income as defined in 
9. 2 (a) of the Act. Begarded thus, it appears to 
me plain that the Bani does not receive it as 
income derived from rent of land used for agri- 
cultural purposes, or by reason of the land being 
used for the purposes mentioned in snb-cl. (ii) of 
the definition. She receives it constructively, if 
Ishe receives it at all, by reason of the terms of 
the deed of trust providing for the application 
of part of the trust income to the liquidation of 
her debts. In this view I am supported by the 
decision of their Lordships of the Privy Council 
in 62 I. A. 207.^ That was a case under the Indian 
Income-tax Act of 1922, which exempted from 
assessment under that Act all agricultural income. 
The definition of agricultural income for the 
purposes of that Act is precisely the same as 
the definition of agricultural income in the 
Act now nnder consideration. The facts of the 
case were that N transferred an estate to B in 
consideration of (a) the payment of a lump 
sum, (b) the discharge of certain debts, and (c) 
the payment to him for life of an annuity 
of Bs. 2,40,000. By a separate deed the payment 
of the annuity was made a charge on the 
lands transferred. The taxing authorities in- 
cluded the annuity in a's assessable income, and 
the question that arose for decision was whether 


N was entitled to have the annuity excluded 
from the assessment on the ground that it was 
agricultural income which was exempted from 
taxation under the provisions of the Act. The 
Privy Council held that the annuity was not 
agricultural income within the meaning of the 
Act, but money payable under a contract im- 
posing a personal liability the discharge of which 
was secured by a charge on land. I am, there- 
fore, of the opinion that the second question 
must be answered in the negative. 

[ 4 ] The reference is answered accordingly. 
The assessee is entitled to the costs of this hear- 
ing which is assessed at Rs. 250. 

C5] Manohar Lall J. — I agree. I cannot 
understand how a trustee can be taxed in one 
assessment not only on the income which is 
derived from the trust estate, of which be is in 
possession as a trustee, but also on bis individual 
income which has nothing to do with the income 
of the trust estate. It was sought to be argued 
on behalf of the department that the trust is 
nothing more than a device to pay off the debts 
of the Bani and that we should bold that the 
income in the previous year was the income of 
the Bani from the fact that the trustees have 
applied it to pay off the debts of the BanL This 
argument would have been sound if it could be 
held that the trust was void and invalid. Trust 
is defined by S. 3, Trusts Act of 1882, and our 
attention has been drawn to no provision of the 
Act which would compel us to bold that this 
particular trust was invalid. On the other band 
S. 4 enacts that a trust may be created for any 
lawful purpose and nothing can be more lawful 
than the payment of one’s own debts. Illustra- 
tion (c) to s. 4 appears to contemplate a trust like 
the present; the trust appears to be hona fide 
as an important creditor like the Bank of Bihar 
was entitled to nominate a member on the 
Board of Trustees. The argument that the Bani 
should be taken to be recipient of this income 
in the previous year on account of the payment 
of the debts by the trustee ignores the decision of 
{Be celebrated House of Lords’ case in (1884-90) 
2 Tax Cas. 26^ where it was pointed out that 
the mode of the application of the income has 
nothing to do with the question as to when and 
by whom the profits have been received and 
that the tax attaches itself as soon as the income 
is received. In the present case, therefore, the 
tax became payable as soon as the trustees 
received the income, and the subsequent alloca- 
tion would not amount to a receipt of the same 
income by the Bani through the creditors. 1 also 
notice that the department has been taxing the 
trust in the past and also in the present year by 
accepting the position that the trust has derived 
the assessable income, the trust has been assessed 
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by the Income-tax Officer, Gaya. The statement liquidation) — who is aggrieved by the order of 


of the case and the orders of the Income-tax 
Officer and Assistant Commissioner proceeded 
on the view that a valid trust exists. 

S.c. . Answer accordingly. 


A. I. R. (35) 1948 Patna 398 [G. N. 136.] 

Manohar Ball and Mdkhabji JJ. 

Benares Bank Ltd. — Appellant v. Sashi- 

hhushan Misra — Respondent. 

A. F. O. O. No. 71 of 1946, Decided on 30-4-1947, 
from order of Sub-Judge, First Court, Mongbyr, D/- 
14-11 1945. 

(a) Evidence Act (1872), S. 138 — Practice of 
forcing litigant to examine adversaries witness. 

On the failure of the party's examining bis witnesses, 
the practice of forcing opposite party to examine him 
and thus depriving him of the advantage of cross- 
examining him condemned. [Para 8] 

Annotation. — (’46-Man.) Evidence Act, Ss. 137 and 
138, N. 3 and 7. 

(b) Companies Act (1913), S. 171 — Applicability- 
Company in liquidation obtaining decree — Sale in 

execution Application by auction-purchaser to set 

aside sale — Leave of Court is not necessary. 

Section 171 does not apply to appeals or applications 
by unsuccessful parties to a litigation brought by a 
company. [Para 12] 

Hence, where an application is made by an auction- 
purchaser to set aside the sale held in execution of a 
decree obtained by a company in liquidation, on the 
ground that the judgment-debtor bad no saleable in- 
terest in the property sold at the date of the sale, no 
sanction of the Court as contemplated by S. 171 is re- 
quired as such an application is a defensive application: 
5 A. I. R. 1918 Lab. 181 (F.B.), Foil; Case law relied on. 
28 A.I.B. 1941 All. 154, Dissent. [Para 16 & 20} 

Annotation ('46-Man.) Companies Act, S. 171, N. 4, 
Cases referred : — 

1. (’41) 28 A. I. B. 1941 All. 154 : I. L. R. (1941) All. 
176 : 194 I. C. 57, Kawat Rajkumar v. Benares Bank 
Ltd. 

2. (’18) 47 I. C. 392 : 5 A. I. R. 1918 Lab. 181 : 62 
P. B. 1918 (FB), Kishon Singh v. Industrial Bank of 
India. 

3. (’37) 24 A.I.R. 1937 Lab. 926 : 176 I. C. 206, Jiwan 
Das V. Peoples Bank of Northern India. 

4. (’38) 25 A.I.R. 1938 Lab. 754 : 1791. C. 376, Simla 
Banking and Industrial Co., Ltd,, Lahore v. Indo 
Swi<s Trading Co. Ltd. Calcutta. 

5. (1901) 85 L.T. 141,' Humber v. John Griffiths Cvcle 
Co. 

6. (’32) 59 I. A. 283 : 19 A. I. R. 1932 P. C. 165 :t0 
Cal. 1 : 137 I. O. 529 (P.C.), Nagendra Nath Dey v, 
Suresb Chandra Dey. 

7. (’41)28 A.I.R. 1941 Lab. 392 : I.L.R. (1941) Lab. 
760 : 197 I. 0. 1 (F.B.), Shukantla v. Peoples Bank 
of Northern India. 

8. (1894) 3 Oh. 376, Hood Barrs v. Catbeast. 

9. (1897) 1897 A. C. 177 : 66 L. J. Q. B. 356 : 76 
Ij. T. 299 : 45 W. R. 607, Hood Barrs v. Heriot. 

10. ‘(’08) 35 I. A. 22 : 36 Cal. 202 (P.C.), PhulKumari 
V. Ghansbam Misra. 

11. (’41) 28 A.I.R. 1941 All. 335 : I.L. R. (1941) All. 
665 : 196 I. G. 274, Maharaj Kishore Ehanna v. 
Benares Bank. 

8. K. Mitra and U. N. Sinha — for Appellant. 
Dalnarain Sinha andK. K.Sinha — for Respondent. 

Manohar Lall J. — This is an appeal by the 
decree-holder, the Benares Bank, Ltd., (in 


the learned Subordinate Judge of first Court, 
Monghyr, dated 14-11 1945 by which he has held 
that the judgment-debtor has no saleable inter- 
est in the property which was purchased by the 
respondent and, therefore, has set aside the sale. 

[ 2 ] The appellant having obtained a decree 
against the judgment.debtor in the Court of tho 
Subordinate Judge at Bbagalpore got it trans- 
ferred to Mongbyr for execution and put up to 
sale the interest of the judgment-debtor in eight 
annas share in losts 1 and 2. The sale was 
actually held on 4.4-1944, and the respondent 
Sashi Bhushan Misra became the auction- 
purchaser for Rs. 6100. The sale was confirmed 
on 6-5-1944. 

[3] On 3 11-1944 Sashi Bhushan Misra filed 
an application under o. 21, R. 91, Civil P, C., that 
the sale should be set aside upon the ground that 
the judgment.debtor had no saleable interest on 

^tbe date of the sale. The reason for making the 
application beyond SO days of the date of the 
sale was alleged to be that the petitioner was a 
resident of Darbhanga district and when he sent 
the rent to the landlord be was informed on 
16-10.1944 that the name of the judgment- 
debtor was nob recorded in the landlord’s serishta, 
but the name of one Ambica Singh was recently 
mutated in place of the judgment-debtor by 
virtue of a kabala executed in June 1941 regard- 
ing lot No. 2 and that lot No. 1 bad long ago 
been purchased by the Banailly Raj in execution 
of a rent decree and the same had been settled 
with Ambica Singh who had sold it to one Munsbi 
Sahu. It will be observed that all these alleged 
transactions took place long before the data of 
the sale. 

• [ 4 ] It was also asserted in para. 3 of the ap- 
plication that the applicant was assured by law- 
yers and agent of the decree- holder that the pro- 
perties actually belonged to the judgment-debtor 
and that acting on this fraudulent assurance the 
petitioner was kept out of knowledge of the fact 
that the judgment-debtor had no saleable interest 
in the property sold and, therefore, he could not 
make the application earlier. 

[ 5 ] The real question in the case was a ques- 
tion of fact, namely, whether by reason of frand 
and misrepresentation, the respondent was in- 
duced to pi^robase the property and that be 
discovered the defect in the title of the judgment- 
debtor only on 16-10-1944. Evidence was adduced 
on behalf of the applicant which consisted of 
Babu Bindeshwari Prasad Singh, an advocate, 
who is the brother-in-law of the auction- pur- 
chaser, of the tabsildar of the Banailly Raj, of 
the patwari of Babu Ugramohan Stm and of 
Babu Sbree Krishna Misra, who was an advocate 
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on behalf of the deoree>holders in the execution 
case. 

[6l On behalf of the appellant the only wit* 
nesses examined were the civil Court peon, who 
merely reported as to the delivery of possession, 
and of Shambhu Nath, the molazim of the 
decree-holder. 

[7] The learned Subordinate Judge on a con- 
eideration of the evidence has come to the con- 
clusion that the auction-purchaser was led to 
purchase the property by fraud and misrepre- 
sentation on the part of the agent of the decree- 
holder— the property was purchased by Bindesh- 
wari Prasad Singh in the name of SashiBhusban 
Misra. 

[8] Having perused the evidence we agree 
with the view of the Subordinate Judge. The 
evidence of Shambhu Nath — who is the only 
witness on behalf of the decree holder — corro- 
borates the case sought to be made out on behalf 
of the auction-purchaser. (After considering bis 
evidence, his Lordship proceeded.) The learned 
Subordinate Judge was impressed with the evi- 
dence of Bindeshwari Babu and having perused 
bis evidence we are of the opinion that be should 
be believed. He says dehnitely that be made 
enquiries from Babu Srikrishna Misser, the lead- 
ing lawyer on behalf of the decree- holder and be 
was told that the properties belonged to the 
judgment-debtor and were freefrom'encumbrance 
and he was further assured that Babu Srikrishna 
Ulisser bad made an enquiry regarding the title 
of the judgment-debtor through Shambhu Nath 
karpardazand Mr. Srivastava, the Law Superin- 
tendent of the deoree-holder — the Law Superin- 
tendent of the decree- holder has not been exa- 
mined. The applicant did not rely upon the 
onus of proof but actually examined Babu Sri- 
krishna Misser, who should have been examined 
on behalf of the decree-holder, and thus be was 
deprived of the advantage of cross-examining him. 
This practice of forcing a litigant to examine the 
adversary’s witness has been condemned by their 
Lordships of the Judicial Committee in many 
oases. But the evidence of this witness as it 
stands does not contradict the evidence of Babu 
Bindeshwari Prasad Singh. (His Lordship con- 
sidered his evidence and then continued.) On these 
facts, I am satisfied that we should agree with 
the appreciation of the evidence by the learned 
Subordinate Judge. 

[9] It was not argued before us that the judg- 
ment debtor bad saleable interest on the date of 
the sale, and, therefore, it is unnecessary to refer 
to the other evidence which supports the con- 
clusion of the learned Subordinate Judge that 
the judgment-debtor had no saleable interest in 
the land sold on 4-4-1944. 

£10] The learned Government-Advocate also 


took the objection, which was overruled by the 
learned Subordinate Judge, that the application 
for setting aside the sale was not maintainable 
in view of the provisions of S. 171, Companies 
Act. That section provides that : 

“When a winding up order has been made or a pro- 
visional liquidator has been appointed no suit or other 
legal proceeding shall be proceeded with or com- 
menced against the company except by leave of the 
Court ” 

It is argued that as the leave of the .Allahabad 
High Court was not obtained in the present case, 
the learned Subordinate Jadge should not have 
entertained the application for setting aside the 
sale. 

[11] The true scope and ambit of this section 
of the Companies Act has been the subject of 
contradictory decisions by the various High 
Courts. One view is that those proceedings which 
are in the nature of defensive proceedings to 
contest or defend a litigation started by a com. 
pany in liquidation before or after it has gone 
into liquidation are not bit by the section. In ac- 
cordance with this view, which commended it- 
self to the learned Subordinate Judge, it has 
been held that an application like the present 
one, which was made in the course of the exe- 
cution proceedings started by the Company in 
liquidation as decree-holder, does not require the 
sanction of the High Court. The opposite view 
may be illustrated by tbe decision of the 
Allahabad High Court in A. I. R. 1941 ALL. 154* 
that S. 171 is as much applicable to appeals by- 
persons ^ho have been unsuccessful in suits 
brought against them by companies as to original 
suits brought by such persons. 

[ 12 ] I have examined a large number of cases 
which have clustered round this diflicult question 
and am inclined to accept tbe view of the Lahore 
High Court that s. 171 does not apply to appeals 
or applications by unsuccessful parties to a 
litigation brought by a company. 

[13] In the Full Bench case in 47 l. o. 392’ it 
was expressly held that an application for revi- 
sion arising out of an action brought by a com- 
pany does not come within the purview of S. 171, 
Companies Act. 

[14] In A. I. K. 1937 Lab. 926* it was held that 
when once an action by a company in liquida- 
tion has been proceeded with and is successful, 
there is no necessity for the defendant in tbe 
action to obtain leave for any defensive proceed, 
ing on their behalf, and tbe filing of an appeal 
was not held to be proceeding with or commenc- 
ing any legal proceeding against the Company. 
The same view was adopted in A. I. R. 1938 
Lah. 764.* 

[ 15 ] The leading case which has always been 
taken as the guide is the case in (1901) 86 L. T- 
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lil.® In that case Lord Davey in delivering the Lab. 392^ where he points out that the terms of 


judgment of the Court observed : 

“When once an action by the company itself 
has been proceeded with there is no necessity for the 
defendants iu the action to obtain leave for any defen- 
sive proceedings on tbeir behalf.” 

Braund J. attempted to distinguish the observa- 
tion of Lord Davey upon the ground : 

“In that case a conDpany, John Griffiths Cycle Co., 
had in the first instance brought an action against the 
defendants prior to the winding up in which the 
company had been unsuccessful. The company then 
appealed to the Court of appeal and it was during the 
pendency of that appeal that the winding up order 
against the comxmny was passed. In that appeal the 
company was eventually successful. Then the defen- 
dant to the suit who was the respondent to the appeal 
appealed to the House of Lords and it was in' respect of 
that appeal to the House of Lords that the question 
arose whether the leave of the winding up Court was 
necessary .... In other words, Lord Davey said that 
inasmuch as the appeal which was pending at Ibe date 
of the winding up order in that case was an appeal by 
the company itself and as such was one which needed 
no leave to prosecute it, it was a proceeding which 
might go on to its ultimate conclusion including an 
appeal to the House of Lords notwithstanding S. 87, 
■Companies Act of 1862 which was the Act then in 
force.” 

\Vith utmost respect, I am unable to agree. If it 
is once conceded, as it must be, that no leave 
of the company Judge is required to resist or 
defend a proceeding or a suit instituted by the 
company, why should an unsuccessful defendant 
or respondent be forced to ask for leave when 
he wishes to go to the higher Courts to have the 
order or judgment set aside ? An appeal is al- 
-ways treated as a continuation of the suit, and 
as there is no definition of the word “appeal” in 
the Civil Procedure Code or in the Companies 
Act, I would also hold that an application in 
revision to an appellate Court asking it to set 
aside or revise a decision of a subordinate Court 
is an appeal within the ordinary acceptation of 
the term : Sir Dinshaw Mulla in the Privy 
Council case in 69 l. A. 283* at p. 287. It will be 
also noticed that the appeal by the defendant 
to the House of Lords in (1901) 85 L.T. 141® was 
filed after the winding- up of the company had 
been ordered during the pendency of the litiga- 
tion and, therefore the defendant would have 
been forced to take the leave of the Court before 
he was allowed to appeal to the House of Lords 
were it not for the fact that be was merely ap- 
l^ealing against an order which the company bad 
successfully obtained against him from the lower 
appellate Court, that is to say he was merely 
taking a defensive action. I would respectfully 
dissent from the view expressed by Braund J. 

[I6l The matter may be looked at from 
another point of view which has been well ex- 
pressed by Tek Chand J. in the later Full Bench 
case of the Lahore High Court in A. l. R. 1941 


S. 171 are clear and imperative : 

“They create an absolute bar against the commence- 
ment, or contiDoance, of a suit or other legal proceeding 
against the companv except with the leave of the 
Court. Neither the word ‘suit’ nor the expression 
‘illegal proceeding’ is, however, defined in the Com- 
panies Act, the Civil Procedure Code or the General 
Clauses Act. They have different meanings in different 
statutes according to the context, but there is no doubt 
as to tbeir meaning in S. 171. As stated in S. 26, 
Civil P. C. a ‘suit’ is a proceeding under the Code, 
which is instituted with the presentation of a plaint in 
a Court of original jurisdiction and it is in this sense 
that this word is used here. The expression ‘legal 
proceeding* in this section is coupled with ‘suit’ and 
obviously means proceedings ejusdem generis, that is to 
say, original proceedings in a Court of first instance, 
analogous to a suit, initiated by means of a petition 
elmilar to a plaint. It does not include proceedings 
taken in the course of the suit nor proceedings arising 
from the suit and continued in a higher Court like an 
appeal from an interlocutory or final order passed in 
the suit. The rule of interpretation to be followed in 
such cases is contained in the maxim copulatio 
verborum indicat acceptadonem in eodevi sensu (the 
coupling of words shows that they are to be understood 
in the same sense.) Reference may, in this connection 
be made to (1894) 3 Cb. 376^ affirmed on appeal by the 
House of Lords in (1897) A. C. 177^ in which a similar 
provision in the (English) Married Women’s Property 
Act, 56 and 57 Viet., c. 63, S. 2, was so interpreted.” 
Applying this reasoning to the facts of the pre- 
sent case,* I w'ould observe that the company 
itself started the execution proceeding and, there- 
fore, the judgment-debtor was entitled to raise 
objections to the execution of the decree and to 
have the sale set aside without the previous 
sanction of the High Court of Allahabad. Indeed 
this position has not been questioned before us. 
Now, if the judgment-debtor can make proper 
application without the sanction of the High 
Court, all persons who are entitled to have the 
sale set aside by a proper proceeding, e. g. under 
O. 21, B. 89 or O. 21, R. 90, or O. 21, R. 91, 
Civil P. C., must also be held entitled to do so 
without obtaining leave of that Court. It may 
be suggested that the auction- purchaser was not 
resisting the execution of the decree, but the 
auction- purchaser is a representative of the 
judgment-debtor and is expressly authorised 
under R. 91 to apply to the executing Court to 
have the sale set aside. This application has to 
be made within 80 days of the date of the sale 
but before its confirmation, and, this application 
has to be made during the continuance of the 
execution proceedings started by the Company. 
This application; can be truly called a defensive 
application the auction-purchaser wants to safe- 
guard bis interest by seeking the aid of the 
executing Court that he should not be defrauded 
and deprived of his money which he has deposi- 
ted by offering the bid for the property; in the 
circumstances alleged he gets no title on the 
completion of the sale. 
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Ci7l "Aa a contrast attention may be drawn to 
the above noticed decision of the Lahore High 
Court in a. i. r. 1941 Lah. 392^ where it was 
held that a suit under O. 21, B. 63, Civil P. 0., 
could not be instituted without the leave of the 
High Court against the company for a declara> 
tion of title of the plaintiff — the reason being that 
it was not a defensive proceeding, but was an 
independent suit brought on a proper plaint on 
a court-fee in a different Court. It may be open 
to argument that the decision of their Lordships 
of the Judicial Committee in the well-known 
case in 35 I. A. 22 : 35 cal. 202^® having held 
that a suit under o. 21, R. 63 was a mere 
ooutinuation or review of the proceedings under 
O. 21, B. 68, Civil P. C., the institution of a suit 
by an unsuccessful objector may well be held to 
be a continuation of the defensive proceedings. 
But it is unnecessary to decide the correctness of 
the view taken by the Lahore High Court as to 
this special situation, I am only drawing atten* 
tion to it to show that the Lahore High Court 
has pointed out that if the proceeding in ques- 
tion could be held to be a defensive proceeding, 
no leave of the High Court was necessary under 
S. 171, Companies Act. They held that the 
leave of the High Court was necessary as such a 
suit could not be held to be a defensive pro- 
ceeding. 

[I8l Finally, I desire to say that the Legisla- 
ture could not have intended that before a 
litigation is finally disposed of any aggrieved 
party, who baa a right to move the same Court 
before the proceedings are terminated there, 
should be made to rush up to the Company 
Judge to obtain bis leave to make an application 
for reliefs available to him under the statute. 
The period of limitation, it wiU also be observed, 
for such an application is a short one, that is 
to say 80 days from the date of the sale. It 
can easily be con^mplated that in many cases 
it may be difficult to obtain an order from the 
High Court within such a short period. In 
A. I. R. 1941 ADD. 335^' Braund J. refused to 
grant leave to continue the appeal where the 
appeal bad been filed within time but the appli- 
cation for the grant of leave was made after the 
time had expired. This is an illustration of the 
harshness of the view which commended itself 
to the learned Judge and also supports me in 
taking the opposite view that this could not have 
been the intention of the Legislature in framing 
S. 171. I am, therefore, free to construe the 
relevant words of S. 171 in their natural plain 
meaning which accords with justice and con- 
venience of practice. 

[ 19 ] For these reasons, I am of opinion that 
the learned Subordinate Judge was right in 
overrnling this objection of the decree-holder, 
1948 P/61 & 62 


The result is that the appeal must be dismissed. 
But in the circumstances I would direct that 
each party should bear his own costs of these 
proceedings both here and in the Court below. 

[ 20 ] Mukharji J. — I agree. The application 
made by the auction-purchaser to have the sale 
set aside on the ground that the judgment. deb- 
tors had no saleable interest in the land did not 
require any leave of the Court such as is 
contemplated by s. 171, Companies Act. The! 
miscellaneous case to which the application gave' 
rise could not be called a suit; nor was it a| 
legal proceeding of the nature of a suit. Further, j 
as pointed out by my learned brother, it was a 
defensive proceeding. The auction-purchaser had 
to pay 25 per cent, of the purchase- money when' 
the property was knocked down to him. Under 
O. 21, R. 85, Civil P. C., be had to pay the 
balance within a certain period. His case was 
that be bid at the sale on the fraudulent misre- 
presentation made to him on behalf of the decree- 
holder and he wanted back the money which 
he had paid in Court under o. 21, B. 8-i and 
O. 21 , B. 85, Civil P. C. In the circumstances of 
the case no leave of the Court appears necessary 
under S. 171, Companies Act. The appeal is fit 
to be dismissed. 

S.C. Appeal dismissed. 
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Imam and Narayan JJ. 

Badri Prasad and others — Petitioners v. 
The King. 

CrimiDal Misc.No. 67 of 1948, Decided on 13-4-1948. 

Bihar Maintenance of Public Order Act (5 [V] of 
1947), S. 4 — Supplying ground of detention “as 
soon as may be” means within reasonable time— 
Order under S. 2 (1) (a) served on 17th February 
1.948 — Grounds communicated on 13th March 1948 
Period held not unreasonable. 

No specific period is laid down within which grounds 
for detention have to bo communicated to a detenu 
under S. 4. The phrase *‘aa soon as may be” used in 
8. 4, means os early as is reasonable in the circum- 
stances of the particular case. What is reasonable in 
one set of circumstances may be quite unreasonable in 
another. 

The date of the Provincial Government’s order under 
S. 2 (1) (a) was 17tb February 1948, and the grounds 
for the detention were served on the detenu on 13th 
March 1948, that is to say within a month from the 
date of the order: 

Held, that the period could not be described as un- 
reasonable! 35 A. I. R- 1940 Pat. 135 (F.B.), Hel. on. 

[Para 3] 

Case referred:-^ 

I. (’48) 36 A. I. R. 1948 Pat. 135 : 26 Pat. 628 ! 

49 Or. L. J. 132 (F. B.), Murat Patwa v. Province of 

Bibar. 

Itajkishore Prasad — for Petitioners. 

The Government Advocate — for the Crown. 

Imam J. — The District Magistrate of Mon- 
gbyr has forwarded eleven applications by elo- 
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ven persons described as Habeaus Corpus 
applications to this Court for consideration. A 
rule was issued by this Court on the District 
Magistrate on 23rd March 1918. In the letter 
which the District Magistrate wrote to the 
Kegistrar of this Court forwarding the eleven 
applications, he indicated that out of the eleven 
applicants, applicant No. 3, Chandar Sahu, son 
of Dashu Sahu of Asarganj, police station Tara- 
pur, and applicant No. l, Fekan Sahu, son 
of Dasu Sahu of Asarganj, police station Tara- 
pur, had been released after the expiry of four- 
teen days under his order. Further, *the letter 
shows that applicant no. 11, Krishnadeo 
Murarka, son of Banglal Murarka of Lalbagh, 
police station Sbeikhpura, had been released 
under the orders of the Government revoking 
their order of detention. The rule issued by 
this Court has now been heard, and the letter, 
showing cause, of the District Magistrate to this 
Court through the Kegistrar shows that out of 
eleven i>ersons, nine have been released in vari- 
ous circumstances. Two of the applicants, 
namely no. 6, Bam Hatan Gupta, son of Bamji- 
wan Lai of Sadar Bazar, Jamalpur, and No. 9, 
Bajolal Sharma, son of Kokai Sharma of Wali- 
pur, police station Jamalpur, continue to be 
detained under the orders of the Provincial 
Government. It follows, therefore, that we are 
largely concerned with considering the cases of 
these two persons, who are still in detention, and 
not the cases of the other applicants since they 
have been released. 

[ 2 ] It is necessary, however, to mention the 
case of Chander Sahu, son of Dasu Sahu of 
Asarganj, police station Tarapur. There can be 
no doubt that he was released by the District 
Magistrate on the expiry of 14 days of the order 
passed by him under s. 2 (2), Bihar Mainten- 
ance of Public Order Act 1947 (Bihar Act 6 [v] of 
1947), hereinafter referred to as the Act. The 
papers placed before us by the Government 
Advocate, however, show that against this 
individual the Provincial Government has pas- 
sed an order, order No. 9117C dated l7th 
March 1948, for his detention under S. 2 (1) (a) 
of the Act. In this connection, the Government 
Advocate has also placed before us a letter recei- 
ved from the Secretary to Government in which 
it is stated that Chander Sahu was automatically 
released on the expiry of the District Magis- 
trate’s detention order. Subsequently, Govern- 
ment ordered his detention on 7th March 1948 
and the Government have no information yet 
whether Chander Sahu has been arrested. It 
seems to me that the application of Chander 
Sahu was not with reference to this detention 
order as his application is dated 19th February 
1948. 


[3] It remains to consider the c^s of Bam* 
ratan Gupta and Bajo Lai Sharma. The former 
was arrested on 5th February 1948, under the 
provisions of S. 151, Criminal P. C. was 
detained in the Monghyr jail by the orders of 
the District Magistrate passed under S. 2 (2) of 
the Act, which order was served upon him on 
13th February 1948. The Provincial Govern- 
ment by order No. 17720 dated 17th February 
1948, passed under S. 2 (l) (a) of the Act, direc- 
ted his further detention. This order was served 
upon Bamratan Gupta on I6th March 1948, and 
the grounds on which the Government detained 
this petitioner were disclosed xmder order No. 
8748C dated llth March 1948, which was served 
upon the detenu on 13th March 1948. The 
question is whether his present detention is 
illegal. The decision of the Full Bench of this 
Court in A. i. R. 1948 Pat. 135^ is the guiding 
authority for this Court in such matters. Mr. 
Bajkishore Prasad has argued that the grounds 
which were disclosed by Government order No. 
8748C dated llth March 1948, were served upon 
the petitioner on ISth March 1946, considerably 
more than a month after the date of his arrest, and 
therefore, according to the Full Bench decision 
of this Court, this service could not be said to 
be within reasonable time from the date of his. 
arrest. The Full Bench, however, has not laid 
down, as it could not lay down any specidc 
period within which the grounds for detention 
have to be communicated to a detenu under 
S. 4 of the Act. The following passage from 
the Full Bench decision may be quoted : 

*'Wo should arrive at exactly the same meaoiog by 
applying the ordinary rule of construction that where, 
no time is mentioned for the doing of a thing a reason' 
able time is intended. We have no donbt, therefore, 
that the phrase *as soon as may be’ as used in S. 4 of 
the Aot means as early as is reasonable in the circum- 
stances of the partioalar case. Beyond saying that it 
should ordinarily be possible to communicate the gro- 
nnds to a detenu within a comparatively short period 
of time and that after the lapse of such a peri<^ the 
onus will shift to the authority in question to show 
that the grounds were served as soon as was reasona- 
ble, we think it better not to indicate any particular 
period as being sufBcient to shift the onus of proof. The 
circumstances will obviously dider to a substantial ex- 
tent. What is reasonable in one set of circumstances 
may be quiet unreasonable in another.” 

In the Full Bench case it appears that against 
the applicant Murat Patwa, the order under 
S. 2 (i) (a) of the Act was issued on 16-4-1947, and 
the applicant was arrested on 9-5-1947, but the 
grounds for his detention were not communica- 
ted to him until 124-7-1947. In the opinion of 
this Court, it was abundantly clear in the circum- 
stances that the authority concerned did not 
comply with the provisions of S. 4 of the Aot. It 
will be noticed that in the Full Bench case the 
order passed under 8. 2 (l) (a) was on l6-4-1947| 
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and the grounds under S. 4 were not communioa- 
ted to the applicant until 24-7-1947, that is to say, 
something lihe more than three months after- 
wards. Under S. 8 of the Act. an order passed by 
the Provincial Government remains in force for 
a period not exceeding six months from the date 
on which it is made unless earlier revoked by 
the authority making the order. It is unneces- 
sary to refer to the proviso to this section. Now, 
it seems to me that where an order under s. 2 
(l) (a) of the Act can be valid only for six mon- 
ths, it would be ridiculous to allow the authority 
concerned to serve upon the detenu the grounds 
for -his detention more than three months 
after the date of the order. That would not be 
complying with s. 4 of the Act which says. 

“as soOD as may be after the order is made, the au* 
thority making the order shall communicate to the 

person affected thereby the grounds on which 

the order has been made against him.** 

In the present case, the date of the Provincial 
Government’s order under s. 2 (1) (a) of the Act 
is 17-2-1948, and the grounds for the applicant’s 
detention were served on him on 13-3-1048, that 
is to say within a month from the date of the 
order. Although I am not prepared to lay down 
any bard and fast rule, I do not think that in 
the circumstances of this case, the period be- 
tween the date of the Government order under 
S. 2 (1) (a) of the Act and the date on which the 
grounds for that order were served on 13-3-1948, 
is a period which can be described as unreasona- 
ble within which to have complied with the pro- 
visions of S. 4 of tiie Act. 

[ 4 ] 80 far as the latter petitioner, Bajo liol 
Sharma, is concerned, he was arrested on 6-2- 
1948, under S. 151, Criminal P. G. He was deta. 
ined in the Monghyr Jail under 5. 2 (2) of the 
Act, the .order of the District Magistrate being 
served on him on 13-2-1948. The Provincial 
Government’s order under S. 2 ( 1 ) (a) of the 
Act is numbered 17700 dated 17-2-1948. This 
was served upon the applicant on 16-3-1948, and 
the grounds for his detention as per order no. 
87480 dated 11-8-1948, was served upon him on 
18-8-1948. His case appears to he exactly on the 
same footing as the case of Bamratan Gupta 
and must suffer the same fate as the application 
of that person. 

r 6] In my opinion, the circumstances do not 
justify the conclusion that there has been a breach 
of the provisions of the Act which would justify 
this Court in bolding that these two applicants 
are under illegal detention. 

[6l The application of all the eleven peti- 
tioners is. therefore, dismissed, in the case of Bam. 
ratan Gupta and Bajo Iial Sharma on merits, and 
in the case of the other x)etitioner8 on the ground 


that so far as is known they are no longer under 
detention. 

Napayan J — I agree. 

R.G.D. Applications dismissed. 

A, I. R. (33) 1948 Patna 403 [C. N. 140.] 

SiNHA AND MaHABIR PRASAD JJ. 

Kumar Gope and others — Defendants 

Appellants v. Jageshwar Prasad and others, 
Plaintiffs and another. Defendant — Respon- 
dents. 

A. F. A. D. No. 1074 of 1946, Decided on 29-1-1948, 
from decision of Sub-Judge, Begusarai, D/- 2l3t May 
1945. 

Bihar Tenancy Act (8 [VllI] of 1885), S. 112A— 
Application by tenant acting as karta of joint 
Hindu family for reduction of rent — Entire pro- 
prietary interest represented before revenue Courts 
but sudhbbarnadar of one of proprietors not im- 
pleaded — Order passed by revenue Court is not 
rendered null and void on ground' of absence of 
sudhbbarnadar. 

A and B were the proprietors of a holding. C who 
was a tenant acting as karta of joint Hindu family 
made an application under S. 11 2A for reduction of 
rent. To this proceeding A and B were impleaded but 
D who was a usufructuary mortgagee of B and was 
thus bis sudhbbarnadar was not impleaded as a land- 
lord. Similarly, other members of C's family were not 
impleaded. Before the revenue Courts the plea that the 
proceedings were irregular in absence of sudhbbarnadar 
was not taken by A and B and revenue Courts passed 
an order reducing the rent. A and B thereupon brought 
a suit for declaration that the orders of the revenue 
Court reducing the rent were ultra vires for the reason 
that the sudhbbarnadar was not impleaded as landlord 
and that other members of C's family were not im- 
pleaded: 

Held that the entire proprietary interest in the 
holding in question was represented before the revenue 
Courts, though a temporary landlord, namely the 
sudhbbarnadar of B owning a moiety share in the pro- 
prietary interest, was not impleaded. That defect should 
not be allowed to render the entire proceedings 
nugatory, especially when the person adversely affected 
by that order who could challenge it on the ground 
that be was not a party to it, bad not chosen to do 
80 . [Para 8J 

Held further that the defect of parties was not can- 
vassed in the revenue Court which were not invited to 
adjudicate upon the alleged irregularity in so far as the 
Budbabbarnadar was not a patty to the proceedings, A 
and B who were parties to those proceedings, were not 
entitled to raise that question subsequently having 
failed to raise it before the competent Courts in those 
proceedings. [Para 6] 

Held also that as C was the karta of the family, he 
could, in law, present the application to the revenue 
Courts on behalf of all the members and the application 
was not defective on the ground that tbe other members 
were not tbe applicants in the revenue Courts, [Para 9] 

Cases referred'.— 

1. S, A. Nos. 57 and 84 of 1943, D/-17-2-1944, Arbinada 

Bandho v. Bargauri TewarL 

2. Beported in (*48) 35 A. I. R. 1946 Pat. 224 : 26 

Pat. 113, Arbinda Bandbu v. Hargaurl Tewari. 

Sarjoo Prasad and Bamanugrah Prasad — 

for Appellants. 

8. N. Bose, D. C. Varma and Oirijanandan Prasad 

—for Respondents. 
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Sinha J. — This is a defendants’ second ap- 
peal from the decision of the learned Sub- 
ordinate Judge of Begusarai reversing that of 
the Munsif of the same place in a suit for a 
declaration that the orders of the revenue 
Courts’ reducing the rent of the bolding under 
S. 112 A, Bihar Tenancy Act, are a nullity, 
being ultra vires. 

[• 2 ] The material facts leading up to this 
appeal are as follows: The plaintiffs are the 
proprietors of the bolding in question which was, 
on the findings, constituted for the first time in 
1919 at an annual rent of Rs. 84 after consolidat- 
ing two holdings, one bearing an annual rent of 
RS. 72 and another bearing an annual rent of 
Rs. 12 . Harbhajan, who was the tenant of this 
reconstituted holding, died in 1985, leaving him 
surviving his two sons, defendants 1 and 2, and 
his grandson,. defendant 3, son of defendant 1. Of 
the two plaintiffs, the second plaintiff has execut- 
ed a usufructuary mortgage bond in favour of the 
defendant-second party for a term of years, 
ending with the close of the Fasli year 1349. 
Defendant 1 made an application for reduction 
of rent in 1939 on the ground that the holding 
had deteriorated in productive capacity. This 
application was made in the name of Harbhajan 
deceased, though, in fact, by defendant 1 himself. 
This was numbered as Case no. 756 of 1939. A 
subsequent application was filed by defendant 1, 
saying that Harbhajan was dead, and the ap- 
plicant, defendant 1, had succeeded to the bold- 
ing. It should be noted that the application bad 
been made in Form no. 33, meant for an appli- 
cation under s. 112A (i) (c), Bihar Tenancy 
Act. No application for reduction under s. 112A 
(l) (d) in Form no. 34 was made. But the Rent 
Reduction Officer granted relief to the applicant 
under cl. (d) of the section by reducing the rent 
to Rs. 46-8-0. It should also be noted that the 
plaintiffs, that is to say, the proprietors, were 
impleaded in the rent reduction proceeding but 
not the sudhbbarnadar, the defendant-second 
party. On appeal by the proprietors, the case 
was remanded for a fresh decision. After remand, 
a petition for amendment was made to'the effect 
that the application should be deemed to have 
been made under cl. (d) of S. 112A (l), Bihar 
Tenancy Act. Even after remand, Form No. 84, 
meant for an application under cl. (d) of the 
section, was not used ; but, ultimately, the orders 
of the Rent Reduction Officer reducing the rent 
to RS. 46-8-0 were maintained by the appellate 
and the revisional Courts. It was in the revi- 
sional Court, before the learned Commissioner, 
that the plea of defect of parties on the ground 
that the sudhbbarnadar had not been impleaded 
was raised for the first time. This plea was nega- 
tived on the ground that it had been raised too late. 


[3] Two suits were filed, one being Title Suit 
No. 157 of 1943 against the tenant-defendants as 
first party and the sudhbbarnadar as the defen- 
dant-second party, and another being Rent' Suit 
NO. 299 of 1933 fot recovery of arrears of rent 
for the years 1346 to eight annas kist of 1350 
Fasli. The rent suit was filed by the first plain- 
tiff only^; but, subsequently, defendant 7 in the 
suit, the-sudhbharnadar, was transposed as a co- 
plaintiff. In the title suit, the plaintiffs claimed 
the declaration that the orders of the revenue 
Courts reducing the rent from Rs. 84 to rupees 
46-8-0 were uUra vires for the reasons (i) that all 
the landlords had not been impleaded, inasmuch 
as the sudhbbarnadar, the defendant-second 
party, had not been named as the landlord in 
the column meant for showing the names of the 
landlords of the holding; (2) that all the tenants 
had not been impleadqd, inasmuch as the appli- 
cation had been made originally in the name of 
the deceased Harbhajan which was subsequently 
amended in the name of defendant 1 only ; and 
(3) that the application as made by defendant 1 
was in Form no. 83. meant for a case coming 
within the purview of cl. (c) of 3. 112A (l), Bihar 
Tenancy Act, and that, therefore, the orders of 
the revenue Courts, purporting to have been 
made under the provisions of cl. (d) of that sec- 
tion, were a nullity. 

[4l Both the suits were contested by the 
defendants, and they were beard together, as 
they related to the same holding. The tenant- 
defendants contended that the title suit for the 
declaration aforesaid was not maintainable for 
the reasons that the revenue Courts had exer- 
cised their final jurisdiction, and, as there was 
no want of jurisdiction in those Courts, the civil 
Court could not interfere with their orders. In 
the rent suit, it was pleaded by the defendants 
that they were liable only for the reduced rent. 

[ 5 ] The trial Court dismissed the title suit, 
holding that the orders of the revenue Courte. 
reducing the rent of the holding, were-not ultra 
vires, and decreed the suit for rent at the 
reduced rate in accordance with the orders of 
the revenue Courts. 

[6] It should be noted that no appeal was 
filed from the decision of the trial Court in the 
rent suit ; but an appeal was filed only in the 
title suit. On appeal, the learned Subordinate 
Judge came to the conclusion that the sudhbha- 
nardar, the defendant-second party, respondent 
before him, was a necessary party to the rent 
reduction proceedings, and that, in his absence, 
•the revenue Courts had no jurisdiction to enter- 
tain the application for redaction of rent. He 
also held that all the three tenants, namely* 
defendant 1 , his brother, defendant 2, and his 
son, defendant 3, were also necessary parties^ 
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and the alienee of the two defendants from the 
proceedings rendered them null and void. Lastly, 
be held that the application before the revenue 
Courts, even after the amendment after remand 
as aforesaid, remained an application under 
cl. (c) of S. 112A (l), Bihar Tenancy Act, and, 
therefore, the revenue Courts bad no jurisdiction 
to grant relief to the applicant under cl. (d) of 
that section. In the result, he decreed the suit, 
and reversed the decision of the trial Court, and 
gave a declaration that the orders of the Rent 
Reduction OfGcer reducing the rent of the hold- 
ing were ultra vires and not binding on the 
appellants. Hence this second appeal by the 
defendants-hrst party. 

[ 7 ] It should be noted at the outset that this 
case was first placed for hearing before a single 
Judge of this Court who referred it for hearing 
by a Division Bench. Before us, learned counsel 
for the appellants has contended that the lower 
appellate Court has misdirected itself in so far 
as it has held that, for the reasons given by it, 
the orders of the Rent Reduction Ofi&cer were 
ultra vires. The only question for determination 
in this appeal is whether the orders of the Rent 
Reduction Officer are ultra vires. It will be con. 
venient to deal with the grounds of decision of 
the lower appellate Court separately. 

[8] The lower appellate Court has held that 
the absence of the sudhbharnadar, who is tbe 
defendant. second party in this suit, vitiated tbe 
entire proceedings in the revenue Courts. It 
should be noted that this is not a suit by the 
sudhbharnadar for a declaration that the rent 
reduction proceedings and the orders made 
therein were not binding upon him. Though be 
was impleaded as a defendant in the suit, he did 
not ask for being transposed to the category of 
a plaintiff. If he bad instituted a suit for a 
declaration that the orders of the Rent Reduction 
Officer were not binding upon him, the position 
may have been different. But the plaintiff^ were 
certainly parties to the rent reduction proceed- 
ings. They did not challenge tbe authority of 
the revenue Courts to pass tbe orders which they 
did in the absence of the sudhbhanadar. 'Tt can- 
not be gainsaid that the orders of the revenue 
Courts reducing tbe rent of tbe bolding are not 
binding on tbe sudbbharnadar. Kven after tbe 
dismissal of his suit for arrears of rent at tbe 
original rate of rent, he did not choose to cbal- 
lenge that decision by filing an appeal. Hence, 
so far as be is concerned, tbe decision in tbe rent 
suit is final, at least for the period for which tbe 
rent suit bad been instituted. For aught we know, 
bis sudhbharna interest has cessed, ae tbe period 
of tbe mortgage, according to tbe stipulation in 
tbe deed, was to expire in 1849 Fasli, and that 
may have been tbe reason why he did not choose 


to appeal from the adverse decision in the rent 
suit. So far as tbe plaintiffs are concerned, they 
were parties to the rent reduction proceedings, 
and, in my opinion, they are bound by tbe 
result of those proceedings. It has been rightly 
argued on behalf of the plaintiff-respondents 
that the rent of a holding is one, and, if it is 
tbe original rate of rent so far as the sudbbhar- 
nadar is concerned, it cannot be the reduced 
rate of rent as against the plaintiffs. In this 
connexion, the remarks of Manohar Lall J. in 
S. A. NOS. 57 and 84 of 1943,^ to the following 
effect are relevant : 

“It remains to consider the argument that the 4 
annas cosharer landlords were not impleaded at all 
and, therefore, the order reducing the rent of the entire 
bolding was not binding upon the cosharer-landlords 
who have appeared. Apart from the remarks which 1 
have already made, it is enough to state that the learn* 
ed M'unsif has pointed out that the 12 annas cosharer- 
landlords could easily have taken tbe plea that the 
four annas cosbarers 'had not been impleaded, and 
secondly he asked the question what is there to show 
that the agent of tbe four annas cosharer-landlords was 
not present watching those proceedings, and then he 
answers the question by saying that he must have been 
doing so, and, therefore, Ex. C was issued. 1 am further 
of opinion that the absence of tbe four annas cosharer* 
landlords would amount at tbe utmost to a defect of 
parties. The order may or may not be binding on 
these four annas cosbaret landlords, but it is certainly 
binding on the 12 annas cosharer landlords, who are 
appellants before me.” 

It appears that there were Letters Patent 
appeals from the decision of ^lanohar Lall J., 
being D, P. A. Nos. 4 and 5 of 1944.^ From the 
judgment of tbe Court in the Letters Patent 
appeals, it would appear that this part of the 
judgment of Manohar Lall J., was not assailed. 
It cannot be said that the Revenue Courts bad 
no initial jurisdiction to bear the matter. Defect 
of parties is not such an irregularity as to affect 
tbe jurisdiction of the Court seized with initial 
jurisdiction to render the judgment which can 
be assailed collaterally. The entire proprietary 
interest in tbe bolding in question was represent- 
ed before tbe revenue Courts, though a tempo- 
rary landlord, namely, tbe sudhbharnadar of tbe 
second plaintiff owning a moiety share in the 
proprietary interest, was not impleaded. That 
defect, in my opinion, should not be allowed to 
render the entire proceedings nugatory, especi- 
ally w’hen tbe person adversely affected by that 
order, who could challenge it on tbe ground 
that he was not a party to it, has not chosen 
to do so. As already stated, this is not a suit 
by the sudhbharnadar. It is not one of those 
cases where it could have been said that the 
entire proprietary interest in the bolding bad 
not been represented before the revenue Courts. 
Whether the tenant-defendants were or were 
not aware of tbe existence of the sudhbharna is 
a matter which should not detain us, though the 
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lower Goarts appear to have devoted some space 
to this controversy. In my opinion, the land- 
lords* interest was sufficiently represented before 
revenue Courts to give them jurisdiction to 
entertain the application for reduction of rent, 
and the absence of the sudbbharnadar from those 
proceedings does not render the order passed in 
those proceedings nail and void. As already in- 
dicated, this defect of parties was not canvassed 
in the revenue Courts, except before the Commis- 
sioner who had no jurisdiction in the matter. 
The Courts, namely, the original and the appel- 
late Courts, which dealt with the rent reduction 
proceedings were not invited to adjudicate upon 
the alleged irregularity in so far as the sudh- 
bharnadar was not a party to the proceedings. 
The plaintiffs, who were parties to those proceed, 
ings, are not entitled to raise that question, 
having failed to raise it before the competent 
Courts in those proceedings. 

[9] The second ground on which the learned 
Subordinate Judge has held against the appel- 
lants is that defendants 2 and 3 were not appli- 
cants before the revenue Courts. It is apparent, 
on the ffndings, that all the defendants-first- party 
are members of a joint Hindu Mitakshara family, 
and that defendant 1, who figured as the appli- 
cant in the revenue Courts, is the karta of the 
family. There cannot be tbe least doubt that the 
application made by defendant 1 in the revenue 
Courts was made in the interest of tbe family as 
a whole, which he could in fact and in law 
represent, and the ultimate result of those pro. 
ceedinga has certainly been for the benefit of all 
of them. If defendant 1 was the karta of tbe 
family, be could, in law, present the application 
to the revenue Courts on behalf of all the defen- 
dants, and, in my opinion, the lower apx>6llate 
Court has erred in holding that the application 
was defective on the ground that defendants 2 
and 3 were not the applicants in the revenue 
Courts. Tbe lower appellate Court has pointed 
out that, in the written statement filed in the 
suit, it was not alleged by the defendants that 
defendant 1 had filed the application in a repre- 
sentative capacity on behalf of the entire family. 
But it was not absolutely essential that it should 
have been so pleaded. The fact that defen. 
dant 1 is tbe karta of tbe family rendered the 
proceedings entirely regular. Defendants 2 and 
3 have not challenged, and cannot challenge, tbe 
legality of those proceedings. 

[10] Dastly, the lower appellate Court has 
observed that tbe revenue Courts had no juris- 
diction to grant relief to the applicant under 
cl. (d) of S. 112A ( 1 ), Bihar Tenancy Act, when 
tbe application had been made under cl. (o) of 
that section. This ground of decision has not 
been sought to be supported by learned counsel 


A. 1. R. 

for the respondents. It is manifest that such a 
ground is wholly ineffective on the question of 
jurisdiction of the revenue Courts. In this con- 
nexion it may be stated that this very ground 
had been successfully urged by tbe proprietors 
in the appellate Court which remanded tbe case 
for a fresh decision in accordance with law. 
After remand, the Rent Reduction Officer allow- 
ed the proceedings to be amended, and the 
applicant prayed that his application might be 
dealt as having been made under cl. (d) of that 
section. The revenue Courts had jurisdiction to 
allow tbe amendment of tbe proceedings, and, 
that jurisdiction having been exercised, it is not 
open to be challenged in a collateral proceeding. 
The revenue Courts may have acted wrongly, 
though that is by no means clear, in allowing 
the amendment; but that is not a question which 
is open to the plaintiffs in this suit. 

[11] As all the grounds upon which the lower 
appellate Court has decreed the suit are, in my 
opinion, wholly inadequate to affect the juris- 
diction of the revenue Courts, tbe decision of 
the lower appellate Court must be set aside, and 
that of the trial Court restored with costs 
throughout. 

Mahabir Prasad J I agree. 

D.s. Appeal allowed. 


A. I. R. (36) 1948 Patna 406 [C. N. 141.] 

AqarwaiiA C. J. 

Kameshwar Lai — Petitioner v. The King. 

Gciminal RevD. Petn. No. 135 of 1948, Decided on 
7-4-1948, against order of Addl. Sessions Jndge, Gaya, 
D/- 17-1-1948. 

Evidence Act (1872), S. 114 — Failure to reply 
to written notice — Adverse inference drawn. 

In a complaint of an offence nnder S. 406, Penal 
Code, in respect of certain documents alleged to have 
been entrusted to the accnsed, the defence was that the 
accused had returned the documents to the complain- 
ant. But it was found that though the complainant 
bad sent a written notice to tbe accused demanding a 
return of the documents, the accused had not sent any 
reply to the notice and he gave no explanation of his 
conduct: 

Held, that under the circumstancea an adverse in- 
ference was correctly drawn against the accused. 

[Para 1] 

Ttajki$lu>re Prasad — for Petitioner. 

Tribeni Narain Sinha — for Opposite Party. 

Order. — The i)etitioner has been sentenced to 
pay a fine of Bs. soo on conviction for an 
offence under B. 406, Penal Code. The facts are 
that a rent suit was instituted against Uttim 
Gorain. The latter, in support of his defence in 
that suit, entrusted the petitioner, who is e 
pleader’s clerk, with three unregistered sale 
deeds to be filed in Court. The documents were 
filed and, after the suit was disposed of the 
Court returned the documents to the petitioner 
on the implied understanding that they were to 
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be delivered to Uifcim Gorain. The latter, how> 
ever, filed a oomplaint stating that they hs^ 
not been delivered to him, inspite of a written 
notice being sent to the petitioner, to which he 
received no reply. The defence of the x>etitioner 
was that he had in fact returned the documents 
to Uttim Gorain. The sole question that arose 
for decision, therefore, was whether this defence 
was true, or whether the allegation of Uttim 
Gorain that the documents had not been returned 
to him was true. On a consideration of the evi- 
dence the Courts below have accepted the case 
for the prosecution. It has been found that 
there was no bad feeling between the x)etitioner 
and Uttim' Gorain, which might serve as a 
foundation for finding that Uttim Gorain bad 
falsely charged the petitioner with misappro- 
priation of the documents. Further more, when 
jUttim Gorain sent a written notice to the peti- 
jtioner to return the documents, the petitioner 
linstead of replying that they bad already been 
returned which is what one would expect if that 
had been the case, sent no reply at all, and has 
given no explanation of his conduct in that be- 
half. In these circumstances, I am not prepared 
to hold that the inference drawn by the Courts 
below adverse to the petitioner is incorrect and 
I would accordingly discharge this rule. 

V.B.B. Rule discharged. 


A. I. R. (35) 1948 Patna 407 [C. N. 142.] 

Shearer J. 

Santi Lai and others — Appellants v. 

Jogendra Nath Gorain — Respondent. 

A. F. A. D. No. 432 of 1947, Decided on 20-2-1948, 
from decision of Sub-Jodge, Dbanbad, D/-25*l-1947. 

Transfer of Property Act (1882), S. 110 (f) — 
Acceptance of fresh lease during continuance of 
earlier lea8e-->Implied surrender of original lease — 
Held on construction of two leases that on execu* 
tion of a later lease earlier lease was surrendered. 

When daring the oontinnanoe of a demise, a lessee 
accepts a fresh lease, this operates in law as a surrender 
of the original lease. 

A co-sharer landlord executed a lease of a portion of 
land in a village in favour of H at an annual rent of 
Bs. 7-7-0. The lessee was granted both underground 
and surface rights In the soil and was entitled to certain 
trees growing on it. Subsequently, the whole body of 
co'sharer landlords executed a lease of the entire 
village to S and J at an annual rent of Rs. 160 in 
respect of the underground rights and Rs. 13-4*0 in 
respect of the surface rights. Out of the rent of Rs. 160 
reserved in respect of the underground rights Rs. 60 
were to be paid to the co-sharer landlord who had 
executed the first lease : 

Held that the intention of the parties was that the 
earlier lease should cease to be operative and shoqjd 
be replaced by the subsequent lease. This was apparent 
from the fact that the rent reserved by the earlier lease 
ceased to be paid. Hence the rights of the parties were 
governed by the terms of the subsequent le^. 

Annotation : (’45*Com.) T. P. Act, S. Ill, N. 10, 
Ft. 3. 


Lala Atul Chandra DuUa — for Appellants. 

S. C. ifazutndar — for Respondent. 

Shearer J. — The question that arises in 
this second appeal is as to the proper construc- 
tion and effect of two leases, one executed in 
1891 by Jairam Lala and the other executed 
two years later, in 1893, by the entire body of 
cosharer landlords, of whom Jairam Lala was 
one. The property demised under the second 
lease was the entire mauza Patrakuli. Both the 
surface and underground rights were conveyed, 
and it was stipulated that, in respect of each, 
separate rentals should be payable, namely, 
Rs. 13-4.0 for the surface rights, and Bs. 160 for 
the underground rights. Under the terms of the 
lease, the lessees were entitled to surrender the 
underground rights while retaining the surface 
rights. The property demised by the earlier 
deed executed by Jairam Lala alone was an area 
of 238 bigbas situated in the southern portion of 
mauza Patrakuli. The rent payable under this 
lease was Bs. 7-7-0 annually, and both surface 
and underground rights were granted to the 
lessee Haradhan Gorain. There was an express 
provision that the lessee was entitled to *'the 
fruit-bearing and non-fruit-bearing sal, mabul 
aod palas trees etc., which exist at present or 
which may grow in future on the surface.” Now, 
in the subsequent deed there was an express 
reservation of “jackfruit, raingo, mahul and 
palas trees.” At the commencement of the lease 
there was, however, a clause, which has been 
described as a ratification clause, and it is con- 
tended that, by reason of it, Haradhan Gorain 
and his successors-in- interest retained a right 
to all trees situated in the 238 bigbas covered by 
the earlier lease. The lower appellate Court 
took the view that the subsequent lease should 
be regarded as a lease of the rest of mauza 
Patrakuli, excluding the 238 bighas covered by 
the earlier lease. There are, however, obvious 
difficulties in putting this construction on the 
document, for one thing, it purports, on the face 
of it, to be a demise of the entire mauza and not 
of a portion of it. Then, the subsequent lease 
was in favour of two persons, Haradhan Gorain 
and Jagarnath Gorain, while the earlier lease 
was in favour of Haradhan Gorain alone. Again, 
in the subsequent lease it was stated that out of 
the rent of Rs. 160 reserved in respect of the 
underground rights, Bs. 60 was to be paid to 
Jairam Lala, this being in excess of the amount 
to which be was strictly entitled. It is, I think, 
clear from this that the intention of the parties 
was that the earlier lease should cease to be 
operative and should be replaced by the sub- 
sequent lease, and that this was so is shown by 
the fact that the rent reserved by the earlier! 
lease apparently ceased to be paid. When during 
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the continuance of demise, a lessee accepts a 

fresh lease, this operates in law as a surrender of 

the original lease. In Foa on Landlord and 

Tenant, Edn. 6, at p. 635, it is stated : 

‘'The reasoo why this operates as a surrender is that 
the lessee, by accepting the new lease, has been party 
to an act the validity of which he is by law afterwards 
estopped from disputing, and which would not be valid 
if the first lease continued to exist; and as the lessor 
could not grant the new lease until the prior one had 
been surrendered, tbe acceptance of such now lease is 
of itself a surrender of the former.” 

Tbe clause in the subsequent lease which has 
given rise to the difficulty has been translated 
thus : 

"That it is a fact that Jairam Lala is the guardian of 
us, the mukarrari grantors. Previous to this, on taking 
our consent, be settled with you the surface and sub- 
soil right in the joint property in the said mauza con- 
stituting his share therein under 3 Khos kebalas and 
tbe said settlement still remains in force on him and 
US and I, Jairam Lala and we shall have no right to 
interfere in the said matter.” 

This clause, and, indeed, the whole document, 
was obviously drawn up by someone who had 
no real knowledge of conveyancing. When it is 
remembered that Haradhan Goratn bad been 
in possession of a portion of the mauza for 
some two years, this clause can be best under, 
stood as amounting to a ratibcation by tbe 
cosharer landlords other than Jairam Lala of 
what Jairam Lala had done. Jairam Lala would 
seem to have been one of several co-owners and 
not tbe managing member of a joint family, and 
tbe indications are that in granting the earlier 
lease be probably exceeded bis powers. By 
reason of this olause in tbe subsequent lease tbe 
earlier lease may have been rendered a valid 
lease, but by operation of law, tbe moment 
before tbe subsequent lease was signed there was 
a surrender of the earlier lease. In consequence 
the rights of the parties depend wholly on what 
is contained in the subsequent lease. For these 
reasons, I would allow the appeal, set aside the 
decree of the lower appellate Court and restore 
the decree of the trial Court. 

K.S. Avveal allowed. 


A. I. R. (35) 1948 Patna 408 fC, N, 143.] 
Manohar Lall and Ramaswami JJ. 

Badri Narain Jha and others — Appellants 
V. Raghunandan Jha and others — Respon- 
dents. 

A. F. A. D. No. 792 of 1946, Decided on 21-1-1948, 
from decision of Addl. District Judge, Darbhanga, 
D/- 9-4-1946. 

Limitation Act (1908), Arts. 142 and 144 — Suit 
for declaration and possesaion of land covered by 
bamboo clump — Title found with plaintiff — Defen* 
dant on one occasion, a few days before suit, 
cutting bamboos — Plaintiff held entitled to decree 
on ground that possession followed title. 

Tbe plaiotifi brought a suit for declaration of bis 
title to certain land covered by a bamboo clump and 


. Raghunandan Jha A. I.- 8* 

for recovery of poseession. The Court found the title to 
the land with tbe plaintiff and it was also fonnd that 
the defendant bad on one occasion only cut the' bamboos 
from tbe clum a few days before the suit. The trial 
Court decreed the suit but tbe appellate Court dismissed 
the suit on tbe ground that plaintiff had not proved his 
possession within 12 years of tbe suit : 

Beld that having regard to the nature of thesnbjeot- 
matter of tbe dispute which was a bamboo clomp which 
was not capable of possession every day or at a parti- 
cular season of tbe year and the title having been found 
with the plaintiff he was entitled to the declaration 
and possession asked for. [Para 3} 

Annotation : (’42-Com.) Lim. Act, Arts. 142 &. 144, 
N. 15. 

22. K. Choudhary — for Appellants. 

Ramdeo Sinha — for Respondents. 

Judgment. — This appeal by tbe plaintiff 
arises out of a simple suit for declaration of title 
to and recovery of possession of 14 dburs of land 
which on tbe findings appertain to plot No. 20. 

[ 2 ] The Courts below have concuri^ntly found 
that the title to plot no. 20 was with the plaintiff. 
But tbe appellate Court in disagreement with tbe 
trial Court dismissed the suit upon the ground 
that the plaintiff had not proved that be was in 
possession within twelve years of 28tb January 
1944, the date on which the suit was instituted. 
The trial Court bad also given a decree in favour 
of the plaintiff for the price of 250 bamboos said 
to have been cut by tbe defendants, but this 
decree was also reversed in appeal. Hence tbe 
second appeal to this Court. 

[3j It is argued on behalf of the appellants 
that having regard to the nature of the lands 
and the subject matter of the dispute namely 
the bamboo clump, the Court below was wrong 
in throwing tbe onus on the plaintiff and that 
it should have been held that in such a case 
possession follows title. Wa are satisfied on a 
perusal of the judgment of tbe learned Addi- 
tional District Judge that he was wrong in 
upsetting tbe decree of the trial Court. As we 
have said above, the nature of the subject-matter 
of dispute was a bamboo clump and it was not 
capable of possession every day or even at a 
particular season every year. The only finding of 
tbe trial Court is that tbe defendants got tbe 
bamboos cut on l6th January 1944. But there is 
no finding of the appellate Court contrary to 
this point. Nor has be given any finding that 
the defendants ever appropriated the bamboos 
by either cutting them or selling them on any 
earlier date. In this state of the record, titlei 
having been found to be with the plaintiff, hej 
was entitled to a decree for a declaration of title^ 
ta and possession, of tbe area covered by tb&* 
bamboo clump. 

[ 4 ] The appellate Court did not give any 
finding on the value of tbe bamboos said to have 
been removed by the defendants. But having 
regard to the nature of the evidence given on 
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this point, we are not disposed to remand the 
appeal for rehearing as we ate satisfied that the 
plaintiff has failed to prove that the defendants 
removed suoh a large number of bamboos on 
16th January. Accordingly,' the decree of the 
learned Additional District Judge will be affirmed 
with regard to the claim for the price of the 
bamboos, but in other respects the decree of the 
trial Court will be restored in so far as he declared 
the title of the plaintiff and awarded him pos- 
session of the disputed 14 dburs of land. In the 
circumstances, the plaintiff will be entitled to 
half the costs. 

K.S. Decree modified. 


A. I. R. (38) ms Patna 409 [C. N. 144.] 

SiNHA And Mukhabji J. 

Prafulla Kumar CkaJeravarti — Petitioner 

V. Dhodha Sahani — Opposite Party. 

Criminal Bevn. Appln. No. 407 of 1947, Decided on 
8-10-1947, from decision of Sessions Judge, Muzadar- 
pur, D/*14*5-47, 

(a) Criminal P. C. (1898), S. 197— “Acting or pur- 
porting to act in the discharge of his official duty” 
— Complaint against Honorary Magistrate that he 
accepted bribe from accused before him on under- 
staxlding that he would be acquitted — Prosecution 
under S. 161, Penal Code — Magistrate held was not 
acting but was purporting to act in discharge of bis 
official duty— Sanction lunder S. 197 was held nec- 
essary— Penal Code (1860), S. 161. 

The main allegation in a complaint against A who 
was an Honorary Magistrate, was that one day prior to 
the date of delivery of judgment in the case in which 
the complainant was one of the accused, A took Bs. 400 
on the understanding that the complainant would 
be acquitted. After making an enquiry the Magistrate 
ordered summons to be issued against A under S. 161, 
Peoal Code. No sanction under S. 197, Criminal P. C., 
was obtained : 

Held, that it could not be said that when the alleged 
bribe was taken A was acting in discharge of his ofii* 
cial dnty. But in the oircumetances of the case it was 
clear that A was purporting to act in discharge of his 
duty when the alleged ocourreoce took place. Therefore, 
sanction under S. 197 was necessary. As no such sanc- 
tion was obtained, the proceedings against A must be 
quashed: Case law discussed. [Para 10] 

Annotation: — (’46-Com) Cr. P. C., S. 197, N. 6. 

(b) Criminal P. C. (1898), S. 439— Question of 
fact— High Court can in fit case interfere on facts 
as well. 

No doubt the High Court rarely goes into facts in 
criminal revisions, but in a fit case the High Court 
would consider the facts as well. [Para 14] 

Annotation:— ('46-Com) Cr. P. O. S. 439, N. IS. 

Cases referred ; — 

1. (’35) 14 Pat. 299 : 22 A. I. R. 1935 Pat. 52 : 155 
I. C. 126 : 36 Cr. It. J. 660, Ram Singh v. 8. A. 
Rizivi. 

2. (’40) 21 P. L. T. 1085 : 27 A.I.R. 1940 Pat. 3X6 ■: 
185 I. C. 738 : 41 Cr. L. J. 221, M. O. Angelo v. Kan- 

dan MaDjhi* _ 

3. (’89) 26 A. I. B. 1989 F. C. 48 : 1939 F.C.R. 159 : 
I. It. R. (1940) Lah. 400 ; 181 I. C. 3l7 : 40 Cr, Ii. J. 
468 (F. C.), Hori Ram Singh v. Emperor. 


4. (’45) 46 Cr. D. J. 499 : 32 A. I. R. 1945 Pat. 136 : 
23 Pat. 738 : 218 I. C. 409, Province of Bihar v. 
Bameshwar Prasad Singh. 

5. (’35) 22 A. 1. R. 1935 Rang. 263 : 13 Kang. 510 : 
157 I. C. 1034 : 36 Cr. L. J. 1272 (F. B.), Emperor 
V. Maung Bo Maung. 

6. (’47) 84 A.I.R. 1947 Cal. 290 ! 228 I. C- 187: 48 Cr. 
L. J. 118, Harendra Chandra v. Emperor. 

7. (’40) 27 A. t. U. 1940 Cal. 405 : I. L. R. (1910) 2 
Cal. 162 : 190 I. C. 157 ; 41 Cr. L. J. 834, Khurshid 
Ahmed v. Aman-ullah 

8. (’44) 23 Pat. 517 : 31 A. I.R. 1944 F. C. 66 : I L.R. 
(1944) Kar. F. C. 189 ; 214 1. G. 199 : 1944 F. C. R. 
262 : 45 Cr. L. J. 755 (F. C.), Huntley v. Em- 
psror. 

9. Cri. Revn. No. 193 of 1944 (Pat), Sheokaran Lai v. 
Harihar Prasad. 

S. C. Chahravartxj and Daldeo Sahay — 

foe Petitioner. 

K. P. Varnia — for Opposite Party. 

Mukharji J This application in revision is 

on behalf of one Prafulla Kumar Chakravarty 
who was an Honorary Magistrate when the 
alleged occurrence took place. A few facts may 
be stated here for a proper appreciation of the 
points that have been raised. The petitioner as 
an Honorary Magistrate, had before him a case 
under Ss. 323 and 379, Penal Code. One Dhodha 
Sabani figured as one of the accused in this case. 
On 4 th January 1947 this Dhodha Sahani filed a 
petition of complaint injthe Court of the Sub-Divi- 
sional Magistrate making certain serious allega- 
tions against the petitioner. Dhodha Sahani’s case 
was that the petitioner took from him a sum of 
Rs. 400/- on 22nd December 1946 promising to 
acquit him in the case pending against him. 
The case against the petitioner further was that 
the petitioner delivered judgment in the case on 
23rd December 1946 convicting Dhodha Sahani 
and the other co-accused and sentencing each of 
them to pay a fine of BS. 20/. The learned Sub- 
Divisional Magistrate examined Dhodha Sahani 
on solemn affirmation and directed the Second 
Officer to make an enquiry and submit his report. 
As the Second Officer was under the orders of 
transfer and it was thought that his successor in 
office might not be free for sometime, the en- 
quiry was directed to be made by another Magi- 
strate Mr. Sukhdeo Singh. The Magistrate who 
was asked to make the enquiry on the sugges- 
tion of the Second Officer, held an enquiry, exa- 
mined witnesses and submitted his report. Among 
the witnesses examined by him were two persons 
one named Harnandan and the other Mukhlal. 
The enquiring Magistrate forwarded the state- 
ments of the witnesses to the Sub- Divisional 
Magistrate, but the statements of Harnandan and 
Mukhlal were not to be found in the record of 
the case. On 3rd Febuary 1947 the learned Sub- 
Divisional Magistrate ordered summons to be 
issued against the petitioner under S. ICI, Penal 
Code. These are all the relevant facts of the 


cose. 
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[2] It has been contended on behalf of the 
petitioner that the initiation of proceedings under 
S. 161. Penal Code, was bad in law inasmuch as 
no sanction, as required by 8. 197, Criminal P. C., 
was obtained. Reliance has been placed on a 
number of rulings in support of the contention 
that the sanction contemplated under S. 197, 
Criminal P. C , is necessary in a case like this. 
The question of sanction under S. 197, Criminal 
P. G., has been discussed in a series of rulings of 
different High Courts. I must say that there is 
no unanimity of opinion in the matter. Even 
the same High Court hasadopted different views 
at different times. Before 1 discuss the rulings 
I should like to refer to S. 197, Criminal P. C., 
itself. This section like many other sections of 
the same Code was amended in the year 1923. 
Before the amendment no Court could take cog- 
nizance of an offence committed by any Judge 
or any public servant if the Judge or public 
servant was accused as such Judge or public 
servant, without the sanction of appropriate 
authorities. The words “is accused as such Judge 
or public servant of any offence” gave rise to 
considerable difficulty in the matter of inter- 
pretation of the section in question. The section 
was recast by the amending Act of 1923. Accor- 
ding to the provisions of the Code, as it stands 
at present, such sanction will be necessary where 
a Judge or a public servant “is accused of any 
offence alleged to have been committed by him 
while acting or purporting to act in the discharge 
of bis official duty.” In the case with which 
we are concerned, it is contended that as the 
petitioner could not have committed the alleged 
offence if he was not an Honorary Magistrate, 
S. 197, Criminal P. 0., has application and sanc- 
tion is necessary. 

[3] The scope of s. 197, Criminal P. 0., was 
considered in 14 pat. 299.^ Their Lordships in 
this case observed that the obvious effect of the 
amendment of 1923 is that the scope of the protec- 
tion intended for public servants has been widen- 
ed. There is also an observation that the offence 
alleged, in order to attract the operation of S. 197 
must be so connected with the official act as to 
form part of the same transaction. In 14 pat. 
299^ the case was against a Deputy Magistrate 
who had been deputed to a certain place in con- 
nection with an official duty. He was to tackle the 
inhabitants of a village in the district of Mon- 
ghyr. An additional police force had been station- 
ed in the village and the Magistrate visited the vil- 
lage on this occasion to realise arrears of tax. Bam 
Singh who was one of the inhabitants of the vil- 
lage, apparently not one of the defaulters, happen- 
ed to be present at the place where the Deputy 
Magistrate was. After finishing with the defaul- 
ters when the Magistrate turned round he noticed 


Ram Singh standing with his arms crossed on 
his chest. The Deputy Magistrate did not like 
the posture, and being irritated by the reply 
given by Bam Singh to his question as to why 
he was standing like that the Deputy Magistrate 
ordered his constables to make a lathi obaige, 
and the result was that Bam Singh received 
certain injuries. It was clear in that case that 
when the alleged assault on Bam Singh took 
place the Deputy Magistrate was not acting or 
even purporting to act in the discharge of his 
official duty. His official duty was already over. 
Ehaja Muhammad Noor and Luby JJ. held in 
this CEise that as hardly any time had elapsed 
between the performance of official duty and the 
alleged assault the two could be treated as for- 
ming part of the same transaction and sanction 
was necessary. The test laid down in 14 Pat. 
299^ as to when it can be said that the offence 
complained of was committed by a Judge or a 
public servant while acting or purporting to act 
in the discharge of his offioiEil duty may not 
apply with equal force to all cases. In fact, their 
Lordships who decided the case have observed 
at page 311 that each case must be decided on its 
own facts. 

[43 The applicability or otherwise of the pro- 
visions of S. 197, Criminal F. G., also fell to be 
considered in another case of this Court. It is 
the case in 21 p.ii. T. 1085.’ The facts of this case 
are quite simple. Capt. Angelo was the Manager 
of a certain estate which was under the Court of 
Wards about the time of the alleged occurrence. 
It was said that in his capacity as the Manager 
he demanded among other things rice, fowls and 
one goat from one of the tenants of the estate 
of which he was the Manager. Such a demand 
has been made punishable under S. 63, Chota 
Nagpur Tenancy Act. A Division Bench of this 
Court held that sanction of the Provincial 
Government was necessary before Capt. Angelo 
could be prosecuted. The learned Chief Justice, 
who was a party to the decision, referred to the 
case in A. l. B. 1939 F. C. 43’ and quoted the 
following few lines from the judgment of Vara- 
dachariar J.: 

*Td one group of cases, it is insisted that there must be 
something in the nature of the act complained of that 
attaches it to the official character of the person doing 
it.” 

[6l Yaradacbariar J. also referred to another 
group of cases where much stress had been laid 
ux>on the circumstances that the official charac- 
ter or status of the accused gave him the oppor- 
tunity to commit the offence. and then remarked 
that it seemed to him that the first group of 
cases laid down Ihe correct principle. After 
referring to the judgment of the Federal Court 
the learned Chief Justice at p. 1093 observed as 
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follows with reference to the case under considera- 
tion: 

**In the present case, it is alleged. Capt. Angelo com' 
mitted the act complained of in his official capacity, 
that is as agent of the landlord, and that being so, he 
committed an offence under S. 63, Chota Kagpur 
Tenancy Act. In my view the accusation in the present 
case is precisely the one contemplated in S. 197 (1), 
Criminal P, O.” 

[6] The question of sanction was considered 
by this Court in a more recent case. This is the 
■ case in 46 Cr. L. J. 499* Rameshwar Prasad 
Singh, the accused in that case was an Assistant 
Price Control Officer. A ohaprasi named Abdul 
Rauf complained to him that a certain shop- 
keeper bad charged more than controlled price 
in respect of a certain commodity. The Assis- 
tant Price Control Officer went to the shopkeeper 
and threatened him and to have him to another 
place bound with a rope. The allegation further 
w^ that the officer promised to take no steps 
against the shop-keeper if a sum of Bs. 500 was 
paid to him. According to the prosecution, the 
Assistant Price Control Officer was paid a 
certain sum of money and this was recovered 
from the person of the particular officer. It was 
held by a Bench of this Court that no sanc- 
tion was necessary. Their liOrdships referred to 
s. 270, Government of India Act, 1935, which 
also affords protection to public servant against 
launching of prosecution for acts done or pur- 
ix>rting to be done in execution of his duty as a 
servant of the Crown. The language of s. 197, 
Criminal P. C., and that of S. 270, Government of 
India Act, are not dissimilar from each other. 
Their Liordships in 46 cr. Jj. J. 499* referred to 
certain observations made by Sulaiman J. in 
A, I. R. 1939 F. O. 43.® The real test in his Lord- 
ships opinion is not that the offence is capable 
of being committed only by a public servant 
and not by any one else, bat that it is commit- 
ted by a public servant in an act done or pur- 
porting to be done in the execution of his duty. 

[ 7 ] The question of sanction under 8. 197, 
Criminal P. C., was considered by a Full Bench 
of the Rangoon High Court in a. i. b. 1935 Bang. 
268.® Maung Bo Maung was an Assistant Ac- 
countant at a certain Sub-treasury in Burma. 
The case against him was that he committed 
criminal breach of trust and was liable under 
S. 409, Penal Code. The first Additional Special 
Magistrate of Prome before whom Maung Bo 
Maung was prosecuted was of opinion that it 
was a cose in which sanction under S. 197 of 
the Code was necessary. In this view of the 
matter, he passed an order that Maung Bo 
Maung "be released as far as this case is con. 
oerned.*’ It would appear that it was argued 
before their Lordships of the Full Bench that 
sanction was necessary as Maung Bo Maung 


could nob have committed the offence if he had 
not been a Government official. Their Lord- 
ships pointed out that although it is true that 
Maung Bo Maung could not have committed 
the offence but for his official position, in com- 
mitting the alleged offence he was neither acting 
nor purporting to act in the discharge of his 
official duty. The judgment further goes on to 
say that in committing the alleged offence he 
was acting not as an official but as a thief. 
Dunkley J. in the same case explaining the 
words ‘'purporting to act” observed that they - 
connote that the public servant means or in- 
tends or purports to act as such, or that his 
action conveys to the mind of another that he is 
acting as such. 

[8] Much stress has been laid on behalf of 
the petitioner on a very recent decision of the 
Calcutta High Court in A. i. R. (34) 1947 cal. 
290.® The facts of the case are briefly these: 
Harendra Chandra Barori was 'a Sub-Deputy 
Magistrate vested with powers of a Special 
Magistrate under Ordinance No. ll of 1942. 
There was a case in his Court against Rai 
Bahadur Satyendra Kumar Das and Harendra 
Kumar Das. The ease was one under the De- 
fence of India Rules. In pursuance of a pre- 
vious arrangement a sum of Rs. 10,000 was paid 
to the Special Magistrate to secure the acquit- 
tal of the two accused before him. The iwlice 
party was lying in wait and it recovered the 
money soon after it had passed. The case 
against the ^lagistrate was under S. IGl, Penal 
Code, and it ended in his conviction. 

[9] In A. I. R. (34) 1947 Cal. 290® referred to 
in the preceding paragraph, a Division Bench 
of the Calcutta High Court held that prosecution 
for an offence under s. 161, Penal Code, does 
require the sanction of the Provincial Govern- 
ment under S. 197, Cr. P. C. Their Lordships 
observed that before the amendment of 1928, 
sanction was necessary in such a cose and that 
the same is the law even after the amendment. 

In taking this view, their Lordships dissented 
from an earlier case of the same High Court 
reported in A. I. R. 1940 cal. 405.^ A careful 
perusal of the judgment of their Lordships of 
the Calcutta High Court in A. l. B. 1947 Cal, 290,® 
creates the impresssion that according to their 
Lordships an offence under S. 161, Penal Code, 
must require sanction because — (l) such a case 
required sanction prior to the amendment of 1928 
and ( 2 ) there are indications that the intention 
of the Legislature in amending S. 197 was to 
increase the number of offences requiring sanc- 
tion rather than to cut down their number. 
With great respect, 1 must say that I cannot 
entirely agree with tbeir Lordships in the view 
that they have expressed. The intention behind 
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the amendment of 1923 of S. 197, Criminal P. C., 
is no doubt clear; it was to afford greater pro- 
tection to Judges and public servants. This, how- 
ever, can be no reason for a conclusion that a 
particular offence which required sanction before 
the amendment must also require it now. In 
interpreting any particular section we are to look 
to the actual words used. The words used in 
S. 197, Criminal P. C., as it stands after the amen- 
ment are not ambiguous. Therefore, in inter- 
jneting them we should not try to find out what 
. the intention of the legislature was in introduc- 
ing the amendment. The principle that is to be 
followed in a case like the present one has been 
explained in 23 pat. 517.® No doubt their Jjord- 
ships of the Federal Court in this case were con- 
sidering the effect of S. 270, Constitution Act, 
but this will hardly make any difference be- 
cause, as observed by Agarwala J. (as he then 
was) in 46 Cr. L. j. 499,* the language of 8. 197 
so far as the cnucial words “while acting or pur- 
porting to act in the discharge of official duty” 
are concerned is not dissimilar from the lang- 
uage of S. 270, cl. (2), Government of India 
Act, 1935. Referring to the case in 1939 P. C. R. 
159,® Zafrulla Khan J. in 23 pat. 517® observed 
that the Federal Court had already laid down 
in A. I. B. 1939 F, c. 43® that to attract the pro- 
visions of s. 270, Constitution Act, it was not 
sufficient merely to establish that the person 
proceeded against was a public servant and that 
while acting as a pubUc servant or taking 
advantage of his position as a public servant he 
did certain acts. The observations of his liOrd- 
ship further are to the effect that to attract the 
provisions of the said section it must be established 
that the act complained of was an official act. 
Referring to the facts of the case before, him his 
Rordship then made the following remarks : 

In this case, the act complained of was the act of 
receiving illegal gratiecalion. That surely could not be 
an act done or purporting to be done in the execution 
of duty. 

[lo3 In the light of the rulings discussed above, 
I would once more refer to the facts of the 
present case.- As already indicated above, the 
main allegation against the petitioner who 
was an Honorary Magistrate at the time of the 
occurrence is that one day prior to the date of 
delivery of judgment in the case in which the 
complainant was one of the accused, he (the 
[Detitioner) tookBs. 400 on the understanding that 
the complainant will be acquitted. In these cir- 
cumstances, can it be said that when the peti- 
tioner took the money (if he took it at all) he 
was acting in the discharge of his official duty 
or was purporting to act in the discharge of such 
duty ? As an Honorary Magistrate the official 
duty of the petitioner so far as the particular 
case against the complainant was concerned was 
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to try the case and either acquit or convict as 
might be warranted by the evidence adduced by 
the prosecution. According to the complainant 
the initiative came from the petitioner and the 
complainant went to the petitioner’s house at 
his invitation. When the money passed hands 
(if it passed at all) the petitioner must have 
known that the act was a wrong one and that 
it had nothing to do with his official duty. In 
my opinion, it is absurd to say that when the 
alleged bribe was taken the petitioner was acting 
in discharge of his official duty. Then it is to 
be seen whether it is possible to say that the 
petitioner was purporting to act in discharge of 
his official duty. The words “purporting to act” in 
such a case may imply one of two things: that 
the person who purports to act was under a 
mistaken but honest belief, or that he pretended 
to act in a particular manner knowing full well 
that it was a mere pretence. In the present case 
it is impossible to say that when the alleged 
bribe was taken the petitioner was under an 
honest belief that while taking the bribe he was 
acting in discharge of his official duty. There can, 
however, be little doubt that when the petitioner, 
os alleged by the complainant, sent for the com- 
plainant and told him that he would give a 
judgment of acquittal if a sum of Rs. 600 was 
paid, he pretended to act in discharge of his 
official duty. If the case is a true one, there can 
be little doubt that this pretence was a success- 
ful one. Gould the complainant have paid any 
money to the petitioner unless he felt certain 
about his acquittal at petitioner’s hand ? No 
one is such a fool that he will part with good 
money unless he knows or believes that he will 
get something in return. In my opinion, the 
circumstances of the case make it sufficiently 
clear that the petitioner was purporting to act 
in discharge of his duty when the alleged 
occurrence took place. Therefore, sanction under 
s. 197, Criminal P. C., was necessary. As -no 
such sanction was obtained, the proceedings 
against the petitioner must be quashed. 

[Ill It was also contended that although this 
is a criminal revision, the case is of such an 
extraordinary nature that the High Court 
should interfere on facts and quash the proceed- 
ings even if it is held in law that no sanction is 
necessary. In support of this contention a re- 
ference has been made to an unreported case 
of this Court, Cri. Bevn. no. 193 of 1944 .® Imam 
J. in the concluding portion of the judgment 
observed as follows : 

**It is difficult to say that there was actually oo 
material before the learned Sub'Divisiooal Officer for 
summoning the petitioner. But I am satisfied that the 
material was so hopeless that, no reasonable Court would 
or could ever convict the petitioner for the offence alle- 
ged to have been oommitt^ by him.” 
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[12] His liOrdship next observed that it 
would be a denial of justice to the petitioner io 
subject him to the harassment, and possibly, 
degradation of a trial. The application was 
accordingly allowed and the proceedings were 
quashed. We have been asked to do the same 
thing in the present case. In the first place, 
attention has been drawn to the fact that the 
complaint was tiled about a fortnight after the 
alleged- occurrence and that the complainant is 
no other person than one of the accused whom 
the petitioner had convicted only a few days 
previously. The delay in filing the petition of 
complaint has been sought to be explained by 
the complainant. The explanation offered by him 
in his petition of complaint is that he paid seve- 
ral visits to the house of the petitioner to get 
the money back. From paragraph 8 of the peti- 
tion of complaint it would appear that when 
the complainant asked for a refund of the 
money the petitioner told him that he had al- 
ready shown the complainant favour inasmuch 
as instead of sending him to jail he had imposed 
only a fine. If one reads the statement made by 
the complainant on solenm affirmation before 
the Sub- Divisional Magistrate, one will find that 
according to the initial deposition of the com- 
plainant the petitioner gave no reply when he 
was asked to refund the money. There is yet 
one more vital discrepancy between the petition 
of complaint and the initial deposition. Accord- 
ing to the petition of complaint {vide paragraph 
S) when the petitioner demanded Bs. GOO as 
the price for a judgment of acquittal the com- 
plainant left his house saying that he would 
consult bis men and approach the petitioner 
afterwards if money could be arranged. In his 
initial deposition the complainant made the 
statement that when a sum of Rs. 600 was 
demanded he (the complainant) agreed to pay 
Rs. 400 and promised to ^ve on the following 
day. 

[ 13 ] A grievance was also made on behalf of 
the petitioner that the petitioner did not have a 
fair deal at the hands of the Sub-Deputy Magis- 
trate who mode the enquiry in this case and 
recommended that the petitioner should be 
placed on trial. I think, this grievance is not an 
imaginary one. In the petition of complaint, the 
names of four witnesses have been mentioned. 
The witnesses are Mukhlal Singh, Jokhan Bout, 
Munga Rout and Hamandan Sah. The report 
of the enquiring Magistrate creates the impres- 
sion on one’s mind that before him Harnandan 
Sah and Mukhlal Singh were ex^ined on be- 
half of the complainant. The record' shows that on 
2lst January 1947, a petition was filed before 
the enquiring Magistrate on behalf of the com- 
plainant alleging that while the complainant 


was coming to Court with his witnesses, two of 
the witnesses, named Mukhlal Singh and Jokhan 
Rout, fled away under the influence of the peti- 
tioner. If Mukhlal Singh was not prepared to 
make a statement before the enquiring Magis- 
trate and he bolted in the manner alleged in 
the petition above referred to, one fails to 
understand how the enquiring Magistrate could 
observe in bis enquiry report that two witnefses 
including Mukhlal Singh W'ere examined and 
that their statements went to support the case 
of the complainant. The enquiring Magistrate 
forwarded to the Court certain statements recor- 
ded by him. It maybe mentioned that no state- 
ment of any of the eye witnesses is to be found 
with the record. The learned Second Officer, who 
held the enquiry in this case, has referred to an 
incident which he calls "a little episode.” The 
incident is this : During the enquiry some wit- 
nesses including two Mukhtars, who had worked 
for the complainant in the case in which the 
complainant was an accused, came forward to 
say that a certain sum of money was deposited 
with one of the Mukhtars by a man called 
Bbajan Singh of village Harpur, P. S. Major- 
ganj. It was made to appear that the money 
was deposited on the understanding that the 
complainant would withdraw his case. Who 
this Bhajan Singh is, one does not know. The 
enquiring Magistrate used the statements alle- 
ged to have been made by this man, but he did 
not think it necessary to examine him. Upon a 
perusal of the statements recorded by the en- 
quiring Magistrate one finds that while accor- 
ding to one set of witnesses a sum of Bs. 400 
was deposited with the Mukhtar, according to 
another set of witnesses the amount deposited 
was Rs. 357. There can be no doubt that the 
mind of the enquiring Magistrate was consider- 
ably influenced by what he calls a “a little 
episode.” The whole thing, for all one knows, 
might have been a got-up affair only to create 
prejudice against the petitioner and to lend 
indirect support to the complainant’s case which 
was apparently weak in view of the fact out of 
four witnesses mentioned in the petition of com- 
plaint two were not willing to come forward to 
support his case. The enquiring Magistrate 
examined the complainant on solemn affirma- 
tion, and. in his statement, the complainant offe- 
red an explanation as to why the compromise 
fell through. According to him a sum of 
RS. 400 was deposited, but be demanded 
Bs. 192 more for costs and for the fines paid 
by him and six others who were accused with 
him and who were also convicted. This expla- 
nation entirely runs counter to the statement 
contained in paragraph 8 of the petition of com- 
plaint. In paragraph 8 of the complaint petition 



414 Patna 


A. I. B* 


Jagabnath Singh v. Fbancis Khabia (Meredith J,) 


it is said that the coroplainant approached the 
petitioner and wanted a refund of the amount 
of bribe taken by him. This will mean nothing 
more than a sum of Rs. 400. If exactly this 
amount was deposited by Bbajan Singh on be- 
half of the petitioner, it is difficult to understand 
why the complainant should have demanded 
R3. 193 more. 

[14] From the above discussion, though short, 
it will be seen that the case of the complai- 
nant was never consistent. This is what one 
expects if false allegations are made and a com- 
plainant acts as a mere tool in the hands of 
designing persons. It is true, this Court rarely 
goes into facts in criminal revisions, but regard 
being had to the circumstances of the case, 1 am 
clearly of the opinion that it is a fit case in 
which the Coui-t should consider the facta as 
well. The petitioner is apparently a man of social 
position and respectability. It is true, the law is 
no respecter of persons, but before a criminal 
prosecution is launched against a person who, 
apart from his respectability, was also anHona- 
rary Magistrate at the time of the alleged occur- 
rence, the allegations should be subjected to 
careful scrutiny. I have examined the relevant 
materials on the record and from what I have 
stated above, it will be seen that upon a conside- 
ration of the facts and circumstances of the case 
one is left with the impression that the case is 
in all probability false. There can, therefore, be 
no justification for a trial in this case. 

[I5l The application in revision, thus, suc- 
ceeds. The rule is made absolute and the pro- 
ceedings against the i)etitioner are quashed. 

Sinha J, — I agree to the order proposed. 

S.C. Application allowed* 


A. I. R. (35) 1948 Patna 414 [C, N. 145.] 

Meredith J. 

J aQaviiatJi Sinyh and oihevs — Petitionevs 

V. Francis Kharia and others Opposite 

Party* 

Criminal Revn, Nos. 82 and 85 of 1948, Decided on 
6*4*1948, against order of Magistrate, 1st Class, Sim- 
dega, D/-5-6-1947. 

Criminal P. C. (1898), S. 145 — Proceedings are of 
summary nature — Judgment six months after con- 
clusion ol hearing — Judgment by successor Magis- 
trate on arguments heard by predecessor and not 
himselt— Order set aside — Criminal P. C. (1898). 
S. 350. 

Proceedings under S. 145 are intended to be sum- 
mary to preserve the peace. The hearing was concluded 
on 13*12'1046, and an adjournment for argument was 
granted. The matter was then postponed for one reason 
or another and the jadgment was not finally delivered 
until June 1947 — nearly six months after the conclu- 
sion of the hearing. The jadgment was written by the 
successor Magistrate who had not heard the arguments: 


Held, that though the Magistrate in suitable cases 
acts on evidence recorded by his predecessor, he cannot 
act upon the arguments made before his predecessor 
which he has never heard and the order coold not 
therefore be upheld. [Para 3] 

Annotation: — ('46-Com) Criminal P. C., S. 145, N. S 
Pt. 5; S. 350 N. 5. 

Sarjoo Prasad and Ray Paras Nath — 

for Petitioners. 

L. K. Choudhury^ioT Opposite Party. 

Order. — These applications are hy the second 
party in two proceedings under S. 145, Onminal 
P. C., relating to two different villages, but 
which were disposed of by the same judgment. 

[2] The proceedings started in May 1946, and 
on 27thi November 1946, they were conver- 
ted from s. 144 to S. 145. Thereafter the learned 
Subdivisions! Magistrate, Simdega, heard evi- 
dence on 11th, 12th and 13th of December 1946. 
The matter was then adjourned for argument, 
and arguments were not heard tmtil 4th 
January 1947. After that judgment was reserved 
without fixing any date directly against the 
directions several times issued by this Court. On 
26th February, the Magistrate further adjour- 
ned the matter to 21st April. Thereafter 
he was transferred. On 2l8t April, these 
cases came before bis successor who recorded 
"No time. Put up on 3rd May.” On Srd 
May he noted that judgment was not ready. "Put 
up on 6th of June,” and finally on 5th June or- 
ders were passed without hearing any fresh argu- 
ments. 

[3] It is difficiQt to speak with moderation of 
the course which* these proceedings took. Here 
we have proceedings which are intended to be 
summary to preserve the -pe&oe. The hearing was 
concluded on I3th December, and an adjourn- 
ment of nearly three weeks for argument was 
granted. The matter is then postponed for one 
reason or another, and the judgment is not 
finally delivered until June — nearly six months 
after the conclusion of the hearing — and finally 
the judgment is written by a Magistrate who has 
beard no arguments in the case. A Magistrate 
may no doubt act in suitable cases on evidence 
recorded by his predecessor, but I fail to under- 
stand how he can act upon arguments made be- 
fore his predecessor which he has never heard. 

X am certainly not prepared to uphold orders 
passed in such circumstances, and I must express 
my strong disapprobation of the conduct of both 
these Magistrates. Nor am I prepared to allow 
the matter to be disposed of now merely after 
hearing fresh arguments because the cases have 
become so stale that the whole situation may 
have changed\ 

[ 4 ] In the circumstances the order in these 
two cases will be set aside, and, should the 
Magistrate find that there is now any danger of 
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a breach of the peace, proceedmgs should be ini- 
tiated de novo. The rule is aocordiugly made 
absolute. 

B.G.D. Hule made absolute. 


A. I. B. (35) 1948 Patna 415 [C, N, 146.] 
Agarwala C. J. and Meredith J, 

Nathu Mander and others — Appellants v. 
Suraj Narain Jha — Respondent. 

Letters Patent Appeal No. 7 of 1947, Decided on 
15'1*1948, from judgment of Bay J., D/* 23-1-1947. 

Civil P. C. (1908), O. 32, R. 3— Minor elfectively 
represented in execution — Defect in appointment 
of guardian — No prejudice to minor — Sale is 
valid. 

Provided the interest of the minors was effectively 
represented in the execution proceedings, a mere defect 
in the appointmeot of the guardian does not suffice to 
invalidate tbe sale in the absence of proof that the 
minors were prejudiced : Case law relied on, [Para 5] 
Annotation: — ('44-Com.) C. P. C., O. 32, R. 3, 
N, 6, 7. 

Cases referred : — 

1. Appeal No. 473 of 1943, D/- 7-11-1946 (Pat.), Shiva 
Sahai Ram v. Sundar Manda). 

2. (‘44) 23 Pat. 640 : 32 A. I. R. 1945 Pat. 133 : 220 
1.0.31, Madbusudan v. Jogendra. 

3. (’23) 2 Pat. 335 : 10 A. 1. B. 1923 Pat. 242*. 71 I.C. 
705, Satdeo Narain v. Ramayan Tewari. 

4 . (’03) 80 I. A. 182 : 30 Cal. 1021 ; 8 Sar. 512 (P.C.), 
Walian v. Banke Bebari Persbad Singb. 

5. (’42) 29 A.I R- 1942 Pat. 372 : 199 1. C. 144, Param 
Munda v. Santosh Mabto. 

6. (’42) 29 A.I.R. 1942 Pat. 264 ; 198 I. C. 821, Badri 
Mabto V. Locban Sah. 

Mahabir Prasad and P. Jha — for Appellants. 

P. JS. Das, S. N. Bose and P. K, Pose— for Respon- 
dent. 

Agarwala C. J* — This is a Letters Patent 
Appeal by tbe plaintiffs against a decision of 
Bay J., and arises out of a suit for recovery of 
part of a holding. 

[ 2 ] Khosali Mandal and others were the re- 
corded tenants of a holding of 23.4 acres. In 
1906, tbe plaintiffs purchased 10 acres of this 
holding from Kbosali, and later sold a part of 
it to Bbusi Mandal and another part to Gokul 
Bam Marwari, retaining tbe balance for them, 
selves. The plaintiffs’ purchase was not recog- 
nised by the landlords, but their possession was 
noted in tbe remarks column of the record of 
rights. 

[8] In 1988, the landlords instituted a suit for 
rent against the recorded tenants, and, in exe- 
cution of tbe decree which they obtained in 
that suit, tbe entire holding was put up for sale 
and sold. At this sale the landlords were tbe 
purchasers. In the suit Khosali’s nephews, who 
were minors and were co-tenants with him in 
the holding, were represented by a guardian ad 
litem appointed by tbe Court. Kotices of tbe 
execution proceedings, however, were not served 
on this guardian. The miuore were represented 
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by their uncle Kbosali. The sale was held on 
10-8.1934, and conhrmed on 10-9.1934. On 2 - 8 - 
1935, Kbosali, on his own behalf and ou behalf 
of bis minor nephews, made an application 
under O. 21, B. 90 to have tbe sale set aside. 
This was dismissed. Tbe landlords, who had 
purchased the bolding in execution of the rent- 
decree, obtained delivery of possession on 24.1- 

1935, and settled it with the defendants on 8-7- 

1936. Tbe plaintiffs alleged that they were dis- 
possessed by tbe defendants in 1942. 

[4] The first Court dismissed the suit, but this 
decision was reversed in appeal. Thereupon, 
defendants preferred an appeal to this Court, 
with the result that the decision of the first 
Ck)urt was restored. It was contended in the 
second appeal, as it had been in tbe lower ap. 
pellate Court, that tbe executing Court bad no 
jurisdiction to sell tbe holding because notice 
under o.*21, R. 22 was not served on the guar- 
dian ad litem, who bad been appointed to re- 
present tbe minors in tbe suit. This contention 
was overruled by Kay J. who, on a review of 
the confiicting decisions, on tbe subject, held 
that tbe minors bad been effectively represented 
in tbe execution proceedings by their natural 
guardian Kbosali and that they had not been 
prejudiced. The question whether tbe minors 
were properly represented in tbe execution pro- 
ceedings was not raised in tbe pleadings, or in 
tbe issues that were framed at tbe trial. Tbe 
appellants, however, rely on a statement in tbe 
judgment of the lower appellate Court that it 
was the admitted case of both parties that no 
order was obtained from the Court for tbe re- 
moval of tbe guardian ad litem who had been 
appointed to represent tbe minors in the suit and 
for tbe appointment of their uncle Kbosali to 
represent them as their guardian in tbe execu- 
tion proceedings, and reliance was placed on the 
unreported decision of a Division Bench of this 
Court in second Appeal no. 473 of 1948.^ Tbe 
facts of that case were very similar to those of 
tbe present, and it was held that tbe sale was 
void so far as it related to the shares of tbe 
minors. There was, however, one important 
difference between tbe facts of that case and the 
facts of tbe present case, and that is that tbe 
natural guardian of tbe minors who represented 
them in the execution proceedings allowed an 
application under O. 21, B. 90 to set aside tbe 
sale to be dismissed for default. In that case it 
was tbe minors who were challenging tbe sale, 
80 that tbe dismissal of tbeir application under 
O. 21, B. 90 for default of appearance of their 
guardian must be regarded as prejudicial to 
their interests* In tbe present case it is not tbe 
minors who are challenging tbe sale, and it is 
clear that tbeir ancle who represented them in 
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the execution proceedings was not negligent of 
their interest, for he took such steps as were 
available to him to challenge the sale by an ap- 
plication under O. 21, R. 90 which was pressed 
to a decision on the merits. The use of the word 
“void” in reference to the sale in the unreported 
case, to which reference has been made, was not 
intended, I apprehend, to indicate that, in the 
view of the learned Judges who decided that case, 
the sale was a complete nullity, for that would 
have been contrary to the view which has pre- 
vailed in this Court and to a decision to which 
Fazl AU C. J. himself was a party, 23 Pat. 640,^ 
which is not referred to in the judgment of the 
unreported case. In 2 pat. 335® this Court, fol- 
lowing the decision of the Privy Council in 
30 I. A. 182,* held that where a minor is properly 
a party to a suit, that is to say, if he is repre- 
sented on the record by a guardian not disquali- 
fied from acting, the jurisdiction of the Court to 
try and determine the case as against the minor 
is complete, and such jurisdiction will not be 
ousted on proof that the Court did not follow 
the appropriate procedure for the appointment 
of the guardian. This decision was followed in 
23 pat. 640® where, however, it was pointed out 
that the position would be different where the 
minor baa been prejudiced, and that, in such a 
case, a decree obtained against him may be set 
aside. That an irregularity with regard to the 
apix)intment of a guardian of a minor is' a matter 
of prejudice and not of jurisdiction was also held 
in A.I.R. 1942 Pat. 372® which was decided by 
myself. The same result follows from the deci- 
sion of the Division Bench in A. r. b. 1942 Pat. 
264,® where the final decree prepared in a mort- 
gage suit showed the minor judgment-debtor as 
being represented by his mother as his natural 
guardian, whereas in the preliminary decree he 
was shown to be represented by a guardian ad 
litem appointed by the Court. It was contended 
in that case that as there was nothing to show 
that the guardian ad litem appointed by the 
Court had been discharged, the minor’s mother' 
had no right to represent him as guardian, and 
that, consequently, he was not properly repre- 
sented when the 6nal decree was passed. It was 
held that it was for the minor to show that he 
bad not been properly represented and not for 
the decree-holder to show that the guardian ad 
litem appointed by the Court had been discharged 
and his natural guardian was appointed to re- 
present him, and that, in view of the rule omnia 
prasumuntur rite acta, it should be presumed 
that at the time the final decree was passed the 
minor wastproperly represented. 

[5] With regard to the admission referred to 
in the judgment of the lower appellate Court on 
which the plaintiffs rely, this must be construed 
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strictly and not extended by speculation. All 
that the admission states is that the parties were 
agreed that no order was obtained from the 
Court for the removal of the guardian ad litem 
appointed to represent the minors at the trial 
and for the appointment of Kbosali Mandal to 
represent them in the execution proceedings. 
So far as the first part of this admission is con- 
cerned, it does not preclude the possibility that 
the guardian ad litem was not alive at the time 
of the execution proceedings, and as the ques- 
tion was not raised at the trial, the materials are 
not available on the record for the determina- 
tion of the matter. So far as the second part of 
the admission is concerned, namely, that there 
was no formal order for the appointment of 
Kbosali Mandal to represent the minors in the 
execution proceedings, the decisions to which I 
have referred are clear that, provided the inter- 
est of the minors was effectively represented in 
the execution proceedings, a mere defect in the 
appointment of the guardian does not suj6Bce to 
invalidate the sale in the absence of proof that 
the minors were prejudiced. In the present case, 
the execution sale is not challenged by the 
minors, and there is no reason to apprehend 
that their interests were prejudiced. The appeal 
must, therefore, be dismissed with costs. 

Meredith J — I agree. 

S.C. Appeal dismissed. 

A. I. R. (36) 1948 Patna 416 N. 147.] 
AgarwaIiA C. j. and Naratan J. 

Jtamanand Pathak and others — Appellants 
V. Bindkachal Tewari and others — Respon- 
dents. 

A. F. A. D. No. 1751 of 1946, Decided on 17-2-1948, 
from decision of Snb-Judge, Chapra, D/“ 31-6-1946. 

Civil P. C. (1908), O. 21, R. 95 — Effect of 
symbolical possession on limitation — Symbolical 
possession is to be deemed equivalent to actual 
possession as against judgment-debtor. 

Where in execution of a decree, eymbolical possession 
is delivered of immovable property to the person en- 
titled to possession thereof, and snch a person brings a 
suit for recovery of actual possession, the symbolical 
possession is to be deemed equivalent to actual posses- 
sion as against the jadgment-debtor or bis representa- 
tives and the suit will be deemed to have been brongbt 
in time If it has been brought within twelve years from 
the date of the symbolical possession. The delivery of 
symbolical possession is the line of demarcation 
between possession precedent and possession subseqaeQ^C 
Case taw discussed. [Para 11} 

Annotation : (’44-Com.} Civil P. C., O. 21, B> 

N. 4. 

Cases referred : — 

1. (’80) 6 Cal. 584, Juggobhundha Mnkberji v. Bam- 
chnnder Baisak. 

2. (’21) 43 AU. 620 : 8 A. I. B. 1921 AU. 9 : 63 I. 0. 
212 (F. B.), Jang Bahador v. Hanamant. 

3. (’12) 36 Bom. 373 : 14 L C. 447 (F. B.), Mahadev 
Sakharam V. Jana Namji. 
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4. (’18) 27 0. L. J. 191 : 4 A. I. B. 1917 P. C. 197: 43 
I. C. 268, Badhakrishna Chanderji y. Bam Bahadur. 

5. (’23) 27 0. W. N. 259 : 9 A. I. B. 1922 Cal. 176: 70 
I. C. 602, JankiDath Saha v. Baikuntha Nath. 

6. (’28) 50 All. 813 : 15 A. I. R. 1928 All. 412 : 115 
I. C. 791, Sitaram v. Bam Sundar. ' 

7. (’22) 20 A. li. J. 641 : 9 A. I. B. 1922 All. 463 : 73 
I. O. 920, Bamlakhan Siogb y. Haraknaratu Bam. 

8. (’27) 58 M. L. J. 339 : 14 A. I. B. 1927 Mad. 849 : 
105 I. G. 243, Eanayya v. Mahalaksbmi. 

9. (’28) 3 Luck. 506 : 16 A. I. B. 1928 Oadb 251 : 110 
I. C. 70 (F. B.), Gulab Kban y. AtauUa. 

10. (’32) 11 Pat. 165 : 19 A. I. B. 1932 Pat. 145 ; 142 
X. O. 246, Bam Prasad Ojba y. Btndesbwarl Prasad. 

K. C, Sanyal and A. N. Chatter ji — for Appellants. 
Samarayan Prasad and L. S. Singh 

— for Bespondents. 

Harayan J. — This is a eecocd appeal by the 
defendants and it arises out of a suit for parti- 
tion in which there was also an alternative 
prayer for recovery of possession in case the 
plaintiff was found to be out of possession. The 
plaintiff’s case was that he had purchased three- 
fourth share in 4 bighas 16 katbas and 15 dhurs of 
kaimi kast land in execution of a decree and 
that joint possession had been delivered to him on 
23-8-19S1. The whole of the remainii^ one-fourth 
share in the land was held by one Mt. Bahorna 
Euer, a lady of the defendants’ family who is 
now dead leaving these defendants as her heirs. 

[2] There were two sets of defendants in the 
suit, the . first set being the heirs and descen- 
dants of (3eyan Pathak against whom the plain- 
tiff had obtained his decree, and the second set 
being the zarpesbgidars of a portion of the land 
sold. The claim was resisted by some of the 
defendants first party and they pleaded that the 
plaintiff had acquired no valid title by virtue of 
his alleged auction-purchase as the entire pro- 
ceeding from the commencement of the suit up 
to the auction sale was fraudulent. They also 
contended that the plaintiff had never obtained 
joint possession and that his claim was barred 
by limitation. 

[8] Both the Courts concurrently found that 
the plaintiff had acquired valid title to three- 
fourth share in the property by virtue of the 
purchase at the auction sale and that the pro- 
ceedings were not vitiated by fraud. They over- 
ruled the plea of limitation and passed a decree 
for recovery of possession and partition. 

[ 4 ] The defendants have preferred this second 
appeal, and the only point urged in bis appeal 
is that the Courts below should have held that 
the suit was barred by limitation. 

[ 5 ] The suit as originally instituted was a 
simple suit for partition, but when the hearing 
of the suit was about to commence, the plaintiff 
filed a petition for the amendment to the plaint. 
The amendment was allowed, and the alterna- 
tive prayer for recovery of possession was ad- 
ded. This amendment was sought and allowed 
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more than twelve years after the date of delivery 
of possession, and it is contended that if in the 
circumstances of this case it was necessary for 
the plaintiff to seek such an amendment, then 
no decree for recovery of possession could be 
granted to the plaintiff as the claim for recovery 
of possession bad not been made within twelve 
years from the date of delivery of possession. 
The date of the plaintiff’s purchase is 17-3-1930 
and the date of delivery of possession is 23-8-1930. 
The present suit was instituted on 11.8-1042. The 
Courts below have held that the plaintiff had 
never got actual iwssession, but they were of the 
opinion that as the period of limitation would 
be reckoned from the date of delivery of posses- 
sion, the present suit will be deemed to be with- 
in time. We are bound by the findings of the 
Court below that the plaintiff had never got 
actual possession, and taking this finding to be 
correct, we have to decide whether the plaintiff’s - 
claim for recovery of possession and partition 
can be deemed to be in time. The delivery of 
possession which is said to have been effected on 
23 8-1930 must be taken to be a mere symbolical 
delivery of possession, and the question, there- 
fore, arises whether, where the judgment-debtor 
is in actual possession of the property and only 
symbolical possession is delivered to the execu- 
tion purchaser, such delivery of possession would 
be available to the execution purchaser for 
saving the period of limitation. 

[6] There was once a confiict of opinion on 
this point and while the Full Bench of the Cal- 
cutta High Court in 5 cal. 584^ held that sym- 
bolical possession as against the defendant to 
the suit or the judgment-debtoc would be deemed 
equivalent to actual possession, the Full Bench 
of the Allahabad High Court in 43 ALB. 620^ 
and the Full Bench of the Bombay High Court 
in 36 Bom. 373^ held that the mere delivery of 
formal or symbolical po^ssion of immovable 
property to a deoree-holder in execution of a 
decree cannot prevent limitation running in 
favour of the judgment-debtor where the latter 
remains in actual possession and the property is 
. not in the occupation of a tenant or other per- 
son entitled to occupy the same. But, in my 
opinion, after the decision of the Judicial Com- 
mittee of the Privy Council in 27 C. L. J. 191* 
there is no room for divergence of views on this 
point. The Calcutta case and the Privy Council 
case may be cases where the only delivery to 
which the decree-holders were entitled was 
symbolical, but their Lordships of the Judicial 
Committee laid down a rule of general applica- 
tion to the effect that “symbolical possession 
availed to dispossess the defendants sufQciently 
because they were parties to the proceedings in 
which it was ordered and given’’ and they ex- 
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pressed their agreement with the view that had 
been taken in the Calcutta case. Their Lord- 
ships expressly dissented from the view taken 
by the Bombay and the Allahabad High Courts 
that where the judgment-debtor is in actual 
possession, limitation cannot run anew unless 
actual po^ession is delivered to the execution 
purchaser or the decree-holder as provided for 
by O. 21 , R. 35 or o. 21 , R. 95, Civil P. 0. 

[7] In another Calcutta case, 27 C. W. N. 259,® 
it was held that where in a mortgage suit im- 
movable property was sold in execution of the 
decree and the auction-purchaser was given not 
actual but symbolical possession and his suit for 
recovery of possession was brought within twelve 
years from the date on which he had obtained 
symbolical possession, his suit would be deemed 
to be within time. It seems that even the Allaha- 
bad High Court does not now adhere to the 
view which was put forward in the Full Bench 
case referred to above. The Allahabad case in 
60 ALli. 618^ is a case in which the auction-pur- 
chaser of an undivided share in a joint property 
had obtained symbolical possession. Their Lord- 
ships held that if the judgment debtor had con- 
tinued in possession along with the other co- 
owners, limitation in respect of a suit to obtain 
actual possession by means of physical partition 
of the share purchased would run against the 
purchaser from the date of the delivery of 
formal possession. In another case of the same 
Court, 20 A. li. J. 641,^ it was held that the de- 
livery of formal possession to the predecessor-in- 
title of the plaintiffs gave them a fresh starting 
point of limitation. 

[8] The Madras High Court took the same 
view in 63 M. L. j. 8S9.® 

[9] The Full Bench of the Lucknow Chief Court 
in 3 Luck. 606^ held that in a case where the 
auction-purchaser has purchased a share in a 
property sold and has thereby became a cosbarer 
with others, the only way of his getting a valid 
and effective delivery of possession is by getting 
delivery under O. 21 , R. 95, Civil P. C., and that 
such a delivery of possession to the decree-holder 
amounts to a dispossession of the judgment- ‘ 
debtor, and that if the auction- purchaser sues 
for recovery of actual possession, the date from 
which the time would begin to run would be 
the date on which he obtained delivery of pos- 
session under o. 21, R. 96, Civil P, C. 

[ 10 ] This Court in ll pat. 166*® had to deal 
with a case where the plaintiffs bad brought a 
suit to recover possession of immovable proper- 
ty basing their title on an auction purchase in 
execution of a mortgage decree and it bad been 
alleged that they bad failed to get i)ossession 
from the defendants. The view taken was that 
Art. 144, Limitation Act, was applicabl^e and that 


the possession of the defendants became adverse 
to the plaintiffs not from the date of the sale but 
from the date of the delivery of possession. 

[ 11 ] The true rule, therefore, deducible from 
the authorities is that where in execution of a 
decree, symbolical possession is delivered of im- 
movable property to the person entitled to pos- 
session thereof, and such a person brings a suit 
for recovery of actual possession, the symbolical 
possession were to be deemed equivalent to 
actual possession as against the judgment-debtor 
or bis representatives and the suit will be deemed 
to have been brought in time if it has been 
brought within twelve years from the date of 
the symbolical possession. In other words, it is 
now well established that the delivery of sym- 
bolical possession is the line of demarcation be- 
tween possession precedent and possession sub- 
sequent. 

This appeal is, therefore, without any merit 
and is dismissed with costa. 

[13] Agari^la C. J. — 1 agree. 

V.B.B. Appeal dismissed. 
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AgarwaIiA C. j. 

Erfan Ali Choudhary — Eeiitioner v. The 
King, 

Criminal Revn. -Fetn. No. 72 of 1648, Decided on 
6'4’1948, from order of Sessions Judge, Dumka, D/- 7-1’- 
1948. 

Criminal P. C. (1898), S. 205 — • Dispensation of 
personal attendance — Offence punishable with 
fine only — Accused's property within jurisdiction 
available for realization of fine if imposed — Ac- 
cused lying ill — Appearance through pleader 
should be permitted. 

Where the petitioner who was lying ill was accused 
of an ofience punishable only with a fine and the peti* 
tioner had property within the jurisdiction of the 
Magistrate which could be available for the realization 
of the fine in the event of a conviction, the x^^titioner 
should be permitted to appear through a ple^er. [As 
the Magistrate refused to excuse the personal attend* 
ance of the accused, tbe High Court interfered in revi* 
sion and permitted him to appear through pleader.} 

[Para 1} 

Annotation: — (’46'Com) Criminal P. C. S. 206 N. 
4, 10. 

N. Sdhay and B. S. Sinha — for Petitioner. 

Order. — The petitioner has been summoned 
to take his trial for an offence under S. 6, Gne- 
matograph Act, 1918, in the Court of the Subdi- 
visional Magistrate of Rajmabal. A petition was 
filed before the Subdivisional Magistrate, alleg- 
ing that the petitioner was lying ill at Dacca* 
supported by a medical certificate. The petitioner 
prayed that he be allowed to appear through a 
pleader. This application has b^n rejected. 
though this Court is reluctant to interfere with 
the discretion of the Subordinate Courts, the 
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learned Magistrate in this case does not appear 
to have appreciated the fact that the offence 
with which the petitioner is accused is punish- 
able only with a fine, and that the petitioner has 
property within the jurisdiction of the Magistrate 
which will be available for realisation of the fine 
in the event of a conviction. The i)etitioner is 
permitted to appear through a pleader, provided 
!a pleader is present to represent him on the 
'next and every subsequent occasion on which 
the case is taken up. 

v.B.B. Petition allowed. 


A. I. R. (35) 1948 Patna 419 [C, N. 149.] 

SlNHA ARD MaBABIRPBASAD JJ. 

Sm. Suloc^ana Debt — Appellant v. Mt.' 
Puranjaya — Pespondent, 

A. F. O. D. No. 291 of 1945, Decided on 12-4.1948, 
from decision of Addl. Dist. Judge, 

D/- 6-12-1945. 

Succession Act (1925), Ss, 232, 233~Representa- 
tive of universal legatee is not entitled to letters of 
administration with will annexed. 

None of the provisions of the Succession Act provide 
for the representative of a universal legatee being ad- 
mitted to prove the will and apply for the grant of 
letters of administration with the will annexed. 

Held, on the construction of the will that the appli- 
cant was not the representative of the residuary legatee 
but at best was the representative of a nniversal legatee. 

[Para 5] 

R. K. Chaiidhury and B. N. Jha — for Appellant. 

L. K. Jha and A. B. Jha — for Respondent. 

Judgment* — This is an appeal from the deci- 
sion of the Additional District Judge of Bbagal- 
pur granting letters of administration with the 
will annexed to one Mt. Puranjaya, widow of 
Banr Krishna Jha, by bis judgment dated 
6-12.1945. 

[2] The appeal is by one Mt. Sulocbana who 
happens to be the daughter’s daughter of the 
decease! testator, Cburaman Jha, The facts that 
need be stated in order to bring out the point 
which we propose to decide are these. The testa, 
tor, Oburaman Jba, bad three daughters, namely, 
Mt. Jagdamba, Mt. Bindbaabni and Mt. Nand. 
rani. Jagdamba bad a son, Bam Krishna, whose 
widow, Mt. Puranjaya, is the applicant for the 
grant of the letters of administration. Cburaman 
Jba is alleged to have executed the will in ques. 
tion on 9.2.1907, and to have died after the exe- 
cution of the will the same year. Bindbaabni, 
the second daughter of Cburaman Jba, died in 
the year 1018 without leaving any issue. Jag. 
damba, as already said, bad a son, Bam Krishna, 
who died in the year 1920. It appears that on 
12 . 1 . 1926 , Jagdamba executed a deed of gift in 
favour of Puranjaya, her widowed daughter-in- 
law. in respect of her own share in the properties 
inherited by her as also in respect of half the 
share of Sindbasbni which, on the death of Bind* 


bashni, were taken in equal shares by the two 
surviving daughters, Jagdamba and Nandrani. 
In the year 1980 or 1932, Nandrani died leaving 
behind her a daughter named Sulocbana, who is 
the objector to this grant of the letters of admi- 
nistration. On 13.6-1944, the present application 
for grant of the letters of administration with 
the will annexed was made before the District 
Judge of Bhagalpur. Mt. Sulocbana appear- 
ed and objected to the grant of the letters 
of administration on various grounds. One of the 
grounds taken by her was that Mt. Puranjaya 
had no locus standi to apply for the grant of 
the letters of administration of the will in ques- 
tion, apart from objecting on the ground that the 
will in question was not the last will and testa- 
ment of the deceased, Cburaman Jba, and denying 
that it was executed by him. Her case was that 
her mother, Mt. Nandrani, inherited the sixteen 
annas estate of Cburaman Jba, which, on her 
mother’s death, passed on to herself, and that 
Mt. Puranjaya, the applicant, had no interest in 
the properties, and had no locus standi to make 
this application. 

Cs] The learned Additional District Judge 
raised two qnestions for decision ; first, whether 
Cburaman Jba duly executed the will in ques- 
tion, and whether it was bis last writing and 
testament; and secondly, whether the applicant 
was entitled to letters of administration with the 
copy of the will annexed. He held in favour of 
the applicant on both the questions, and granted 
tbe letters of administration with the will annex- 
ed, as applied for. Hence this appeal by Mt. 
Sulocbana, tbe objector. 

[ 4 ] Mr. Bati Kant Ohaudhury, appearing for 
tbe appellant, has. at the outset, contended that 
tbe applicant, under tbe law, had no right to 
make this application, and that tbe Court below 
was in error in granting the letters of adminis- 
tration with tbe will annexed to tbe applicant, 
in tbe circumstances of tbe present case. His 
argument is that tbe right to apply for grant of 
probate and letters of administration is govern, 
ed by tbe Succession Act, and referred to ss. 231, 
282, 233, 234 and 236 as dealing with this question. 
Under S. 231, it is only when tbe executor re- 
nounces, or fails to accept an executorship within 
tbe time limited for the acceptance or refusal 
thereof, that tbe will will be proved, and letters 
of administration granted to one who would be 
entitled to administration in case of intestacy. 
So long as there is an executor to apply for and 
receive a grant of letters of administration with 
tbe will annexed, no one has a right to make 
such an application. In case of there being no 
executor, or the executor failing to apply for 
grant of letters of administration, a universal or 
a residuary legatee is entitled under s. 282 to 
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prove the will, aod the letters of administra- 
tion with the will annexed will be gran- 
ted to him of the whole estate or of so much 
thereof as may be unadministered. If the resi- 
duary legatee is dead, or is not available to 
apply for the grant of letters of administration, 
S. 233 of the Act provides for his representative 
making an application in that behalf. In case 
where there is no executor and no residuary 
legatee or representative of the residuary legatee, 
or he declines or is incapable to act or cannot 
be found, the person or persons who would be 
entitled to the administration of the estate of 
the deceased if he had died intestate, becomes 
entitled under S. 231 of the Act to be admitted 
to prove the will, and letters of administration 
may be granted to him or them accordingly. 
The question now, therefore, is as to whether 
Mt. Puranjaya comes in the category of any of 
the persons so named in the various sections of 
the Succession Act as being entitled to make an 
application for the grant of letters of adminis- 
tration. 

[ 5 ] It was contended by Mr. Jha, appearing 
for the respondent, that Mt. Jagdamba, one of 
the daughters of Churaman Jha and one of the 
legatees under the will, was a residuary legatee, 
and she, having, by a deed of gift, transferred 
her interest to the present applicant, Mt. Puran- 
jaya, the latter was representative of a residuary 
legatee, and as such was entitled to make this 
application. Mr. Bati Kant Gbaudhury, appear, 
ing for the appellant, has drawn our attention 
to ss. 102 and 103 of the Act, and has contended 
that none of the daughters, in whose favour the 
legacies were made under the will, would come 
under the term "residuary legatee” within the 
meaning of those sections. As laid down in s. 102 
of the Act, a residuary legatee may be constitut- 
ed by any words that show an intention on the 
part of the testator that the person designated 
shall take the surplus or residue of his property. 
Section 103 of the Act lays down that, under a 
residuary bequest, the legatee is entitled to all 
property belonging to the testator at the time of' 
his death, of which he has not made any other 
testamentary disposition which is capable of tak- 
ing effect. We have examined the terms of the 
will, and we are satisfied, that none of thedaugh- 
ters, in whose favour the legacies were made 
under the will, can be called residuary legatees : 
they are at best universal legatees. None of the 
provisions of the Succession Act provide for the 
representative of a universal legatee being admit- 
ted to prove the will, and apply for the grant of 
letters of administration with the will annexed. 
It is. therefore, plain that the present applicant, 
Mt. Puranjaya, not being a representative of a 
residuary legatee, as contended for by Mr. Jha, 


had no right to make the application, and the 
Court below was not entitled to grant the letters 
of administration with the will annexed at her 
instance. 

[6] In that view of the matter, it seems un- 
necessary to deal with the other point in the 
case, namely, as to whether the will in question 
is the last writing and testament of Churaman 
Jha, and whether it was duly executed as a will 
by him. 

C7] In the result, the appeal is allowed, and 
the order of the learned Additional District Judge 
is set aside; but, in the circumstances of the case, 
there will be no order as to costs. 

B.G.D. Appeal allowed. 
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Manohar LaijI. and Mukharji JJ. 

Pushki^r Prasad — Defendant — Appellant 
V. Suraj Prasad Mahajan and others. Plain- 
tiffs and others. Defendants — Respondents. 

A. F. A. D. No. 295 of 1946, Decided on 5-12-1947, 
from decision of Addl, Diet. Jndge, Gaya, D/- S-IO- 
1945. 

Limitation Act (1908), Art. 132 Mortgage 
suit — Due date means date fixed for repayment of 
mortgage money — It has no reference to subse- 
quent transfer by mortgagor. 

Dae date which is mentioned in Col. 3 of Art. 132, 
as starting point of limitation can only mean the date 
fixed in the mortgage bond as the date by which the 
mortgage amount should be re-paid and it cannot have 
any reference to the transfer by the mortgagor whioh 
brings into existence a transferee who was not in 
existence on the due date or on the date of the mort- 
gago transaction: 23 A. I. B. 1936 Mad. 70; 20 A. 1. R. 
1933 Cal. 912 and 14 A. I. R. 1927 Pat. 411, Diating.’. 
19 A. I. R. 1932 P. C. 165 ; 22 A. I. R. 1935 P. C. 85 
and 22 A. I. R. 1985 Mad. 680, Bef. [Para 6} 

Hence, where in a mortgage soit the mortgagee 
impleads a person who claims to be a porchaser of the 
mortgaged property in execution of rent decree, after 
more than 12 years of the date when the mortgage 
money became due, the suit is barred against such 
person even if the mortgagee bad no knowledge of such 
transfer within 12 years: 35 Gal. 5X9 (F. B.), Rel. on. 

[Paras 8 & 11] 

Cases referred: — 

1. (’33) 60 Cal. 1 : 19 A. I. R. 1932 P. C. 165 : 69 
I. A. 283 : 137 I. 0. 629 (P. C.). Nagendra Nath De r. 
Sureshchandra De. 

2. (’35) 57 All. 242 : 22 A. I. R. 1935 P. 0. 85 : B9 
I. A. 60 : 155 I. C. 205 (P. C.), Maqbul Ahmad v* 
Onkar Pratap Narain Singh. 

3. (’36) 59 Mad. 812 : 23 A. I. B. 1936 Mad. 70 : 
170 I. C. 856, Sambasiva Ayyar v. Subramania 
PiUai. 

4. (’33) 60 Cal. 1193 : 20 A. I. B. 1933 Cal. 912 : 147 
1. G. 808, Sumendra Lai Kundu v. Abmmad Ali. 

5. (’27) 8 P. L. T. 229; 14 A. I. R. 1927 Pat. 411. Mt. 

Nand Kuer v. Kunj Behari Lai. _ 

6. (’43) 22 Pat. 761 ; 31 A. I. B. 1944 Pat. 119 : 3l6 
I. C. 328, Ganga Prasad Singh v. Mt. Ganeehi Kuer. 

7. (’35) 167 I. C. 1060 : 22 A. I. B. 1935 Mad. 660, 
Qopalan Nair v. Moideen Madar Bowtber. 

8. (’07) 11 O. W. N. 350; 36 Col. 519 (F. B.), Bam 
Einkar Biswas v. Akhil Chandra. 
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Lai Narain Sinha and S. P. Singh — for Appel- 
lant. 

Bai Paras Nath — for Respondents. 

Manohar Lall J. — This is an appeal by 
defendant 1 'who is aggrieved by the concurrent 
decisions of the Courts below by which they 
have decreed the mortgage suit against him. 
The question for decision is whether the suit was 
barred by limitation as against the appellant. 

[al The plaintiff sought to enforce a mortgage 
bond dated 12 9-1927, of which the due date of 
re-payment was 29-9*1928. The suit was filed on 
80*9*1940, as 29th of September, was a Sunday. 
The plaintiff impleaded besides the family of 
the mortgagors also defendant 9 as a subsequent 
transferee who filed a written statement to the 
effect that the property which he has purchased 
was in the possession of the appellant as a result 
of some execution sale held in realisation of a 
rent decree. Pushkar Prasad, defendant 10, the 
appellant before this Court, was accordingly 
impleaded as a defendant 10 by a petition filed 
on 8*2*1941. It would be noticed that on that 
date the mortgage suit against the appellant had 
become barred by limitation. 

[8] Defendant 10, after he was served with 
summons, filed a written statement in which 
inter alia he contended that the suit against him 
was barred by limitation. The Courts below 
have concurrently overruled this contention upon 
their view that as the plaintiff had no knowledge 
of the transfer in favour of the appellant before 
18-2-1941, the suit was within time even as 
against the said defendant-appellant. Hence the 
second appeal to this Court. 

[4l In my opinion, the Courts below have 
taken an erroneous view of the law and the 
learned Additional District Jud^e, who has 
otherwise written a careful judgment, was 
wrong in refusing to follow the decisions which 
he has noticed in his judgment but sought to 
distinguish erroneously. 

[6] To begin with, it is appropriate to recall 
attention to the weighty words of their Lordships 
of the Judicial Committee in the Privy Council 

case in 60 cal. where they observed that: 

“The fixation of periods of limitation must always be 
to some extent arbitrary and may frequently result 
in hardship.” 

and that 

constroing Buoh provisiooB^ equitable consiaeratioos 
are out of place and the strict grammatical meaning of 
the words is the only safe guide.” 

Again, in 67 ADD. 242* their Lordships overruled 
the argument that there was some sort of judicial 
discretion which would enable the Court to 
relieve the party from the operation of the 
Limitation Act in a case of hardship, in these 

"It la enough to say that there is no authority to 
support the proposition contended for. In their Lord- 


ships’ opinion it is impossible to hold that, in a matter 
which is governed by the Act, an Act which in some 
limited respects gives the Court a statutory discretion, 
there can be implied in the Court, outside the limits of 
the Act, a general discretion to dispense with its pro- 
visions. It is to be noted that this view is supported by 
the fact that section 3 of the Act is peremptory and 
that the duty of the Court is to notice the Act and give 
effect to it, even though it is not referred to in the 
pleadings.” 

[6] Such then, being the position in law, bow 
could the period of limitation to enforce a mort- 
gage security which is fixed by Art. 132, Limi- 
tation Act, be extended ? Learned advocate for 
the respondents suggested that the due date, 
which is the starting point of the limitation as 
mentioned in column 3 of Art. 132, should be 
construed to mean the date when defendant 10 
having been made a party was apprised of bis 
rights to redeem and pay, up the mortgage debt. 
1 am unable to accept this argument as sound. 
The due date can only mean the date fixed in 
the mortgage bond as the date by which the 
mortgage amount should be re-paid and it cannot 
have any reference to the transfer by the mort- 
gagor which brings into existence a transferee 
like tbe present appellant before this Court who 
was not in existence on the due date or on the 
date of the mortgage transaction. 

[7] The learned Additional District Judge 
sought to support his conclusion by relying upon 
59 Mad. 312,® 60 cal. 1193* and 8 P. L. T. 229,® but 
in all those cases it will be observed that the 
cause of action arose to the plaintiff in his 
capacity not as a mortgagee but ae an auction- 
purchaser who had become the owner of the 
property and was resisted in taking delivery of 
possession from the transferee of the equity of 
redemption, whom be bad not joined in tbe 
mortgage suit. Several of these cases were 
reviewed by me in 22 pat. 761,® but the position 
in those cases does not exist in the present 
case. 

[8] In 167 I. C. 1050,’ Madbavan Nair, J. took 
a similar view as reported in the head-note 
that; 

“The purchaaer of the cqoity of redemption in a suit 
by the first mortgagee to which the second mortgagee 
whose existence was not known bed not been impleaded, 
gets a fresh cause of action to enforce the mortgage 
against the second mortgagee from the date of the 
purchase in execution and consequently a suit to enforce 
tbe first mortgage against the second mortgagee which 
is instituted within 12 years of the date of purchase 
would not be time barred even though it is instituted 
after the expiry of more than 12 years from the dote of 
tbe mortgage.” 

Co] It is not necessary in this case to decide 
what the equities would be if and when the 
plaintiff becomes an auction- purchaser in execu- 
tion of tbe mortgage decree which he hM obtain- 
‘ ed in the Courts below and is resisted by 
defendant 10. 
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[lOl On the other band, the present case falls 
expressly within the Full Bench case in 11 
C. W. N. 350^ where it has been clearly laid down 
that even where a subsequent transferee is made 
a party at the instance of the Court after the 
expiry of the period of limitation, the mortgage 
suit must be dismissed as against him on the 
ground of limitation. There the learned Chief 
Justice in the course of the argument put this 
question to the advocate for the plaintiff "How 
is your security affected?” and the answer was 
given: 

“It is not aficcted in any way as the plaintifi would 
have no grievance if be gets a decree for sale of the 
entire mortgage security.” 

[11] On the above grounds, therefore, I am 
satisfied that the Courts below are wrong in bold- 
ing that the suit of the plaintiff was not barred 
by limitation on the date when tbe appellant 
was made a party. 

[12] The result is that the appeal is allow- 
ed, the decisions of tbe Courts below are 
set aside and tbe suit is dismissed against the 
appellant. As the appellant put forward tbe 
defence that the mortgage bond in suit was a 
farzi transaction and no consideration actually 
passed thereunder and that the property which 
he bad purchased at the auction-sale does not 
form part of the mortgage security, I would 
direct that as between him and the plaintiff, 
respondents each party will bear his own cost in 
this litigation in this Court and in the Court 
below. 

Alukharjl J. — I agree. 

S'O* Appeal allowed. 

A. I. R. (33) 1948 Patna 422 [C. N. 151.] 
Manohar Lall and Bamaswami JJ. 

Shaikh Ulfat Hussain and another — Appel- 
lants V. Hali Ram Dokania and others 

Respondents. 

A. F. O. D. No. 17 of 1943, Decided on 16-l-1948i 
from decision of Sub-Judge, Bhagalpur, D/- 7-10-1942. 

(a) Bengal Estates Partition Act (5 [V] of 1897). 
S. 94 — Collector can change original kistbandi 
dates. 

Under S. 94 - the Collector is empowered to change 
the 'original kistbandi dates fixed for the payment of 
the land revenue at tbe time of the Permanent Settle- 
ment. [Para 8] 

(b) Bengal Land-Revenue Sales Act (11 [XI] of 
1859), S. 33 — Sale of estate not in arrears is without 
jurisdiction — Civil suit to set aside such sale is 
not excluded under S. 33. 

Tbe Collector has no jurisdiction to sell any estate 
under the Act if there are no arrears in fact. A suit to 
set aside such a sale held without jurisdiction is not 
excluded from the cognizance of the civil Cooct under 
S. 33 by reason that the pomt that there were no . 
arrears was not raised in an appeal before tbe Commis- 
sioner. [Paras 12, 18] 


Case referred : — 

1. (’98) 25 I. A. 151 : 25 Cal. 833 : 7 Sar. 363 (P. C.), 
Bal Elshen Das v. Simpson. 

S. C. Mazumdar, M. Rahman and Ramanugraha 
Prasad — for Appellants. 

Ij. K. JhOt S. N. Bose, Gopal Prasad, U. N. Sinha 
and S. S. Asghar Hussain — for Bespondents. 

Manohar Lall J. — In this appeal by the 
plaintiffs the question for decieion is whether tbe 
learned Subordinate Judge was right in refusing 
to set aside the revenue sale upon tbe allegation 
that the sale was without jurisdiction as there 
was no arrear in fact for which the sale was 
held. 

[ 2 ] The material facts are not in dispute. 
Mahal Matba Dib bore Tauzi no. 3411 on tbe 
tauzi ledger at a revenue of Bs. 132-5-0. On I8tb 
June 1867 there was a collectorate partition of 
the mabal as the result of which nine annas and 
six pies of tbe parent estate was carved into 
village Narayanpur bearing Tauzi No. 4038 at a 
revenue of Bs. 16-6-0 which was made payable 
in two instalments, BS. 8 in April and BS. 8-6-0 
in December (see Ex. 8). The remaining portion 
of the mabal was converted into Tauzi No. 4089 
representing three annas of the mabal and 
Tauzi No. 4040 representing the remaining three 
annas and six pies of tbe mabal. We are not 
concerned in this case with the last two tauzis. 

[3] In 1920-21 as the result of an application 
by a cosharer of three annas four gandas and 
one cowrie of Narayanpore, Tauzi No. 4038, a 
separate account for Tauzi no. 4038/1 was opened 
and the revenue fixed was Rs. 2 - 2-0 payable in 
April and Bs. 2-6-0 in December. The residuary 
share or the ijmali share of 12 annas 15 gandas 
and 3 cowries retained Tauzi No. 4088 at a 
revenue of bs. ii- 14-0 which was payable in two 
instalments i. e. Bs. 5 14-0 in April and in 
December Bs. 6. On 9tb May 1939 tbe Collector 
issued a notification under S. 7 of Act 11 [xi] of 
1669 (the Revenue Sale Law) — hereinafter to be 
called tbe Act — forbidding tbe raiyats to pay 
rent, and in that notification it was stated that 
Bs. 2-8-6 on account of arrears of land revenue 
in respect of Tauzi No. 4038/ijmali having a 
sadar jama of bs. 16-6 0 was found due under 
S. 2 of tbe Act and 2eth March 1939 was fixed 
under s. 3 of the' Act for payment of the saino 
and whereas this was not paid by 28tb March 
1939, the ijmali share would be sold by public 
auction on 5th June 1939. In accordance with 
this notification, the sale was held on 5tb June 
1939 and purchased by tbe defendant for Bs. 630. 
Ulfat Hussain, plaintiff 1 , alleges that he pur- 
chased various shares in this tauzi by several 
transactions of the years 1930, 1931, 1933 and 
1933 for a sum of Rs. 12,000. Tbe remaining share 
in the tauzi is alleged to have belonged to tbe 
pro forma defendants. Plaintiffs X and 2 filed 
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separate appeals on 2nd August 1939, before the 
Commissioner of Bhagalpur to have the sale set 
aside, but the appeals were rejected. They also 
failed to get any relief from the Board of Re. 
venue. Accordingly the present suit was insti- 
tuted on 4th June 1940, by plaintiffs l and 2, in 
which they joined the j)ro forma defendants as 
defendants second party, upon the allegation 
that the sale held on 5th June 1939 was without 
jurisdiction as the tauzi was not in arrears in 
fact on the date of the sale, and in any case even 
if there was any arrear, the sale could not have 
been held on that date before the expiry of the 
period of grace in January 1940. It was also 
alleged that notices required by ss. 6 and 7 of the 
Act had not been served in the manner required 
by law with the result that a property worth 
about Rs. 14,000 has been sold for a grossly 
inadequate sum of Rs. 630. It was also alleged 
that defendant 2 was the real purchaser who 
purchased the property benami in the name of 
his creature, defendant 1. 

[ 4 ] Kali Ram, defendant 1, alone contested 
the suit, and he urged that he was the real pur- 
chaser that the suit of the plaintiffs was barred 
by limitation by S. 33 of the Act as they did not 
urge the principal ground of attack to the sale 
in the appeal before the Commissioner. It was 
pleaded that the kist bandi for the tauzi in suit 
was not payable in April and December from 
the time of the Permanent Settlement and even 
if it is proved that the kists were so fixed in 
April and December by subsequent kabuliyats, 
this was wholy unauthorised and not binding 
upon the Collector. On the question of fact it 
was pleaded that the arrear for which the eale 
took place was actually due in March 1939. It 
was denied that there was any defect in the 
notices under ss. 6 and 7 of the Act or there 
was any illegality or fraud in publishing or 
conducting the sale. It was denied that the 
plaintiffs have suffered any loss on account of 
any inadequacy in the price fetched. 

[6] The learned Subordinate Judge has come 
to these conclusions : 

(1) There is serious doubt LI the Batwara officer was 
under the law empowered to change the origin^ 
kistbandi dates for payments of land revenue fixed with 
the proprietors of the mahal at the time of permanent 
eotUement ftnd fix d 6W klsttoodi dates for the separated 
tauzi (tauzi No* 4098) of tbe mabal* 

(2) Even If It be supposed that April and December 
as mentioned in the agreement, Ex. 3, were the kist- 
bandi dates within the meaning of S. 2, Revenue Sale 
Law for payment of land revenue, he is satisfied on the 
evidence that the tauzi was In arrear to the extent of 
Bs. 2'6'0 on 28th March 1939 which was the latest 
day for payment of the same fixed by the Board of 
Bevenue under S. 8 of the Act. 

(8) There is no inaccuracy of share of the estate in 
the notices issued by the Collector under Ss. 6 and 7 of 
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the Act and these notices were duly served in accordance 
with law. 

(4) In view of S. 33 of the Act the plaintiffs are 
not entitled to-4ake any ground for setting aside the sale 
which was not taken- by them before the Commisioner. 

(5) The plaintifis are precluded from impeaching the 
title of the auction-purchasers by reason of any omis- 
sion, informality or irregularity as regards serving or 
posting of the various notices required by the Act.” 

Accordingly he dismissed the suit. Hence the 
appeal to this Court. 

[6] The substantial point argued by Mr. S. G. 
Mazumdar is that the learned Subordinate Judge 
is in error in giving the first two findings quoted 
above. 

C7] Exhibit 3 is the kistbandi dated 8 - 1 - 1 S 68 , 
for payment of Government revenue in respect 
of 9 annas and 6 pies share in Narayaopur, 

taluqa Mahta dib. It states: 

‘‘The partition of the said mahal was confirmed by 
the Reveoue Commissioner (in order) No. 42, dated 
18-6-1867. We do therefore execute this kistbandi and 
declare that we shall pay the Government revenue as 
per instalments given below. 

Rs. a. p. 

16-3-6J 

0-0-5J Increase 

16-6-0 

April Rs. 8/- December 

Rs. 8/6/. 

Dated 8-1-1868.” 

[6] This document is found attached to the 
batwara nathi and is executed by Ahmad Ali 
Mandar and others by the pen of Jhumak Lai 
Mokbtarkar — these persons were the then pro- 
prietors of the separated tauzi 4038. This kistbandi 
was executed in accordance with s. 94, Estates 
Partition Act, which provides that when the 
partition is confirmed and the Collector gives 
possession to the proprietors of the separated 
estate, be must call upon the proprietors to enter 
into a separate engagement for the payment of 
such land revenue. Mr. Jha contended that the 
Collector bad no jurisdiction to fix dates for 
payment of the revenue other than those fixed 
at the time of the Permanent Settlement. But I 
am unable to agree with this contention in view 
of the clear provisions of 8. 94. I do not under- 
stand bow the learned Subordinate Judge felt 
any doubt as to whether the Batwara OfiBcer was 
empowered under the law to change the original 
kistbandi dates fixed for the payment of the 
land revenue at the time of the Permanent 
Settlement. His attention does not appear to 
have been drawn to the clear provisions of S. 94. 
Accordingly. I do not agree with the first find- 
ing of the Subordinate Judge and would bold 
that the instalment fixed for the payment of the 
land revenue for the residuary share in question 
was validly fixed and which was in April *and 
December each year. 

[ 9 ] The next question is: when did the estate 
fall into arrears in 1933 or in 1939. It is impoc- 
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tant to draw a distinction between S. 2 and S. 3 
of the Act. Section 2 provides that if the whole 
or a portion of a kist or instalment of any month 
of the era according to which the settlement and 
kistbandi of any mahal have been regulated be 
unpaid on the first of the following month of 
such era, the sum so remaining unpaid shall be 
considered an arrear of revenue. I have already 
found that the instalments of the revenue for the 
tauzi in suit were payable in April and in 
December. Therefore, by the application of S. 2 
the revenue which is not paid in April in each 
year would be considered an arrear of revenue 
on the 1st of May following. Similarly, the instal- 
ment which was payable in December each year 
would, if unpaid, be considered an arrear of 
revenue on 1st January following. Section 8 then 
provides that the Board of Revenue shall 
determine upon what dates all arrears of revenue 
shall be paid up in each district, in default of 
which payment the estates in arrear in those 
districts shall be sold at public auction. For the 
district within which the estate in suit is situated 
the Board of Revenue have fixed l 2 th January 
and 28th March as the latest dates fixed for the 
payment of arrears of revenue — see column 3 
p. 144 of the Board's Tauzi Manual, 1924 edition — 
the estate pays an annual revenue exceeding 
ns. 10 but not exceeding Bs. 50. 

[ 10 } This being the position, the problem to be 
solved is whether the estate in suit was in arrear 
and on what date. The extracts from the tauzi 
ledger for 1936 37, 1937.38, 1938-39 are on the 
record and explain the position clearly. 

[Ill (After examining the entries in the tauzi 
ledger his Lordship proceeded thus:) I, therefore, 
fail to understand how from the Iwoks of the 
Collector it can be even suggested that there 
was an arrear at the end of December 1938. The 
Collector is bound by these books of account 
which show that in January 1939, there was an 
advance payment. Mr. Jha faintly snggeated that 
the books of the Collector are wrong and that 
he being an independent purchaser is not bound 
by any mistake in the calculation in the books 
of the Collector. In my opinion, it is unnecessary 
to consider this argument because I find that 
the books of the Collector are not wrong in fact. 
These books had never been altered and no 
suggestion had been made to any of the witnesses 
of the Collector or anyone else that these figures 
in the books of the Collector are wrong. 

[ 12 ] For these reasons, I am of opinion that 
the learned Subordinate Judge should have held 
tba^ this estate was not in arrears in December 
1938 and, therefore, was not in arrear on 1- 1-1939. 
This estate on the other hand was in excess on 
81.1 1939. The instalments payable for the revenue 
in 1939 were April and December according to 


Ram (Manohar Jjall J.) 

the kistbandi, but according to the date fixed by 
the Board of Revenue it is the non-payment of 
the arrear of these two instalments which would 
have rendered the estate liable. As a result of 
non-payment of April 1939 instalment in full the 
estate would be deemed to be in arrear on 
1-5-1939. The latest date for the payment of this 
arrear could not be earlier than January 1940. 
The sale of the estate, therefore, on 6-6.1939, was 
wholly without jurisdiction. It is now well 
settled that the Collector has ho jurisdiction to 
sell any estate if there are no arrears in fact. 

[13] Mr. Jha contended that this particular 
point was not taken under S. 33 of the Act in 
the appeal before the Commissioner. The answer 
to this contention is to be found in the well-known 
case of the Privy Council 25 I. A. 151.^ The head- 
note states: 

"Act XI of 1859 does not sftnction, and by plain 
implication forbids, the sale of any estate which is not 
at the time in arrear of Government revenne." 

And it was held that the Collector had no juris- 
diction to sell and that the suit was not exclud- 
ed from the cognizance of the civil Court under 
S. 83 by reason of the Commissioner not bavingj 
adjudicated on the objections to the sale. Lordj 
Watson in delivering the judgment of the Board 
observed at p. 168 : 

"The enactments of 1859 and of 1868 are obviously 
intended to apply to oases in which, if the irregularity 
or illegality of the sale proceedings alleged by the 
objector be negatived, the sale will remain valid. But the 
chief and substantial objection upon which the appellants’ 
plaint is based is that, at the time when tbelc 5 
annas share of the village Sbahazadpore Anderkilla 
was sold, there were no arrears of revenue due by them 
in respect of it. It does not appear to their Lordships to 
admit of dispute that the objection is founded in fact. 
In their opinion a stupid blunder made by the Collector 
or his staff in bis own books cannot deprive the appel- 
lants of their right to claim, and have effect given to, 
the permanent abatement which was allowed by the 
Board of Revenue in March 1664. The result is that 
the whole proceedings of the Collector, with a view to 
the sate of the 5 annas share, were beyond his jurisdic- 
tion, and are not entitled to the protection given him 
by the Act in cases where sale is authorised. Although it 
may be attended with soma irregularity or illegality. 
Their Lordships are accordingly of opinion that it was 
rightly held by the Subordinate Judge that be bad juris- 
diction to entertain the objection to the sale to which be 
gave effect, although the point had not been considered 
and disposed of by the CommisBioner.” 

[14] Mr. Mazumdar argued that the learned 
Subordinate Judge was wrong in bolding that 
notices under Ss. 6 and 7 of the Act were valid 
and in accordance with law or were served in 
accordance with law. Having perused the evi- 
dence and seeing the notices we are satisfied 
that the findings of the learned Subordinate 
Judge on these two questions are well founded 
and must be affirmed. Mr, Mazumdar, however, 
is entitled to relief upon my finding that there 
was no arrear in fact on the date of the sale. 
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[15] The result is that the appeal is allowed, 
the decision of the learned Subordinate Judge is 
set aside, and the suit of the plaintiffs is dis- 
missed, but in the circumstances each party will 
bear his own ooste in this Court and in the Court 
below. 

Ramasvami J — I agree. 

S.o. Appeal allowed. 


A. 1. R. (35) 1948 Patna 425 [C. N. 152.] 
Agarwala Ag. C. J. and Bamaswami J. 
Baldeo Bind and others — Appellants v. 
Sh. Abdul Aziz and others — Respondents. 

A. F. A. D. No. 2382 oi 1946, Decided on 20-11-1947, 
from decision of Sob-Jadge, Airah, D/- 19-9-1947. 

(a) Civil P. C. (1908), O. 7, R. 7 — Relief on 
ground different from one stated in plaint — Suit 
for declaration of right to take out processions by 
route traversing another man’s agricultural land — 
Claim based on easement — Relief on ground of 
customary right cannot be granted. 

In a suit by certain Muhammadans in their In- 
dividual capacity, the principal relief claimed in the 
plaint was for a declaration that the plaintifls had a 
right of easement during certain Muhammadan festivals 
to take out tazias and processions by certain route, 
part of which traversed the agricaltural land of the ' 
defendants. The averments in the plaint were in 
general for the purpose of showing the right to the 
easement which the plaintiffs claimed : 

Held that the plaintiffs could not be permitted to 
succeed on the ground of customary right. [Para 2] 
Annotation : (’44-Coro.) Civil P. O., O. 7, R. 7, N. 1, 
Pt. 7. 

(b) Custom (General) — Customary rights — 
Right to go in procession by certain route— Route 
traversing agricultural land bearing valuable crops 
— Claim to customary right held must fail on 
ground of want of reasonableness — Mere fact that 
processions were allowed to go over land when it 
was- lying fallow, held insuiflcient to establish 
customary right. 

The Muhammadan inhabitants of certain villages 
sued for a declaration of the right of their community 
to go in procession, during certain Muhammadan 
festivals, by a certain route. Part of this route traversed 
the agriooUaral laud of the Hindu tenants, bearing 
valuable crops. Before the land was cultivated by its 
existing tenants, it was parti land. It was established 
as a fact that the Muhammadan processions were 
carried over this land at a time when it was in the 
ooonpatioo of Muhammadans and was lying fallow : 

Held that any claim that the plaintiffs bad by 
custom established a right to go in procession through 
land bearing valuable crops must fail on tbe ground of 
want of reasonableness. [Paras 2, 3] 

Held also that the mere fact that tbe people were 
allowed to go in procession over it was insufficient to 
establish a oustomary right to do so. It merely indicated 
that the processions were carried over the land with 
the permissioo of the occupants and not as of right. 

[Para 3] 

A. B. N. Sinha — for Appellants. 

B. C. D» and Nieamuddin — for Respondents. 

A^arsala Ag. C. J. — This appeal is by the 
defendants against concurrent decisions of the 
Courts below and bas been referred to a BiTiston 


Bench by Sinba J. before whom it first came 
sitting singly. The plaintiffs sued for a declaration 
that the Muhammadan community in five villages 
had tbe right, during certain Muhammadan 
festivals including the Mubarram, to go in 
procession by a certain route and to carry tazias 
by that route from one place to another. Part 
of the route traverses the agricultural land of 
the appellants, defendants l to 3, who denied the 
existence of the right claimed by the plaintiffs. 
The plaintiffs were six in number, and they 
purported to institute the suit as representatives 
of the Muhammadan community of the locality. 
They failed, however, to comply with the 
requirements of o. 1, R. 8, Civil P. C., with the 
result that the litigation bas been treated as a 
suit by the plaintiffs in their individual capacity 
and not as representatives of their co-religionists. 
The principal relief claimed in the plaint was 
for a declaration that tbe plaintiffs have a right 
of easement to take out tazias and processions 
by the route shown in the sketch map attached 
to the plaint, and the averments in the plaint 
were, in general, for the purpose of shewing the 
right of the plaintiffs to tbe relief which they 
sought, that is to say, the right to the easement 
which they claimed. The first Court held that 
the plaintiff's had established by prescription the 
right which they claimed, that is to say, the 
finding of the first Court is the existence of the 
prescriptive easement. On appeal by tho defen- 
dants, however, tbe learned Subordinate Judge 
rightly held that the plaintiffs had failed, to 
establish any easement, there being no allega- 
tion or proof of any dominant for whose benefit 
tbe alleged easement could exist. Tbe Subordi- 
nate Judge bas, however, held that tbe plaintiffs 
have established a customary right to pass over 
the land of the defendants for the purposes 
alleged in tbe plaint and has come to a finding 
that the plaintiff have for 40 years or so, followed 
tbe route indicated in tbe map attached to the 
plaint. 

[2] The decision of the Courts below bas been 
challenged on various grounds; bnt I propose to 
deal with only two of them, namely, whether on 
the plaintiffs’ pleadings it was open to the Court 
• below to give the plaintiffs tbe declaration which 
has been given and, secondly, whether, on tbe 
findings of the Court below, a valid custom for 
the plaintiffs to pass over tho defendants’ land, 
had been established. With regard to tbe first of^ 
these points, it is a well established principle ofj 
pleading that the plaintiffs cannot be permittedj 
to succeed on facta which they have not both 
alleged and proved and that they are not en-j 
titled to give evidence that is not in consonance 
with tbe pleadings. On tbe other hand, it is also 
well established that in India, where pleadings 
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are not usually drawn up with that particularity 
which is characteristic oi the pleadings of some 
other countries, they have to be more liberally 
construed than would otherwise be the case. 
But, in the present instance, it appears to me 
to be quite obvious why the plaintiffs did not 
in their plaint make out a case of the existence 
of a customary right and preferred to rely on 
the allegation that what they claimed was an 
easement. Had they averred the existence of a 
customary right, the reasonableness of the right 
would have been a matter in issue, and they 
would have bad to shew, in spite of all indica- 
tions of commonsense to the contrary, that it is 
reasonable for a large body of men to pass 
through agricultural land belonging to another, 
in w'bich that latter has, at the cost of consider, 
able energy and expense, raised valuable crops. 
It is admitted by one of the plaintiffs himself, 
who was examined as witness 5, that this land 
has been under the cultivating possession of the 
defendants for forty years, during twenty-five 
of which Indian corn or makai was grown on it, 
and that for the last five years or so tobacco has 
been grown on it. Any claim that the plaintiffs 
have by custom established a right to carry tazias 
and go in procession through land bearing either 
of these crops must, in my view, fail on the 
ground of want of reasonableness, and that, in 
my opinion, is why the plaintiffs chose to frame 
their suit as a suit for declaration of a right 
of easement, and they should not have been 
permitted by the Court below to succeed on a 
ground which they bad avoided pleading in the 
first instance. 

[ 3 ] "With regard to the reasonableness of the 
right pleaded, I have already indicated my 
view, and it is not necessary to reiterate it. But 
it has been contended that before this land came 
into the possession of the defendants it was in 
the possession of Muhammadan inhabitants of 
the locality and that the right of that community 
to use this land as part of the route for carrying 
their tazias during their festivals was established 
before the present Hindu occupants of the land 
became tenants of it. There is no finding to 
that effect. What does appear is that before 
this land was cultivated by its present Hindu 
tenants it was parti land. With regard to such 
land, the mere fact that people are allowed to go 
in procession over it, or to carry tazias, is in- 
sufficient to establish a customary right to do so, 
for. in this country, generally speaking when 
land is lying fallow, the owner of it does not 
object to it being used as a passage. It is only 
when the land is actually under cultivation that 
objection arises. If, therefore, it bad been esta- 
blisbed as a fact that the Muhammadan proces- 
sioDS and tazias were carried over this land at a 


time when it was in the occupation of Muham- 
madans and was lying fallow, that would merely 
indicate that it was carried with their permission 
and not as of right. In my view, therefore, the 
plaintiffs are not only not entitled to succeed on 
the ground on which they have succeeded in the 
Court below, but on the findings, they have not 
established the right which they claim. I would, 
therefore, set aside the decisions of the Courts 
below and dismiss the plaintiffs* suit with costs 
in all Courts. 

Ramaswami J. — I agree. 

v.B.B. Appeal dismissed. 

A. I. R. (3S) 1948 Patna 426 [G. N. 153.] 

Ray J. 

Khudiram Ojha — Appellant v. Sm. Amo- 
debala Dehi and others — Respondents. 

A. F. A. D. No. 967 of 1946, Decided on 2-1-1948, 
from decision of Addl. Sub-Judge, Purulia, D/- 
25-2-1946. 

Kvidence Act (1872), S. 32(7) — Object and scope 
— On death of widow S, M taking possession of her 
property — Admission byilf about S’s death in mort- 
gage deed— Certificate sale of property-— Purchase 
by M’s daughter A — Suit by reversioners of hus- 
band of S to recover property — Time of S's death in 
question — Mortgage deed held admissible for that 
purpose^A held not successor-in-interest or legal 
representative of M for purpose of admissibility of 
document — Evidence Act (1872), S. 21. 

The object of cl. (7) of S. 32 is that the statement 
mast have been made in relation to a transaction where 
it was necessary to make the statement. Section 32 
aims at keeping out gratuitous statements which were 
either not necessary to be made at the time and on the 
occasion when they were made or which it was not the 
duty of the party who made them to make. (Para 3] 

One S, the widow of B, died leaving some land which 
was taken possession of by M. After M remained In 
possession for more than 12 years, the property was 
sold in execution of a certificate decree against M and 
was purchased by A the daughter of M. The rever- 
sioners of B brought a suit for declaration and posses- 
sion of the property against A. The defence was that 
M bad, before the sale, acquired title by adverse posses- 
sion. As to the proof of the time of death of 8, a docu- 
ment evidencing a transaction by which M extended 
the terms of a usufructuary mortgage on receiving some 
more money from the mortgagee in possession for the 
purpose of defraying the expenses of S's ahradh, was 
put in evidence: 

Held that the statement contained in the document 
was admissible in evidence under S. 32 (7) to prove 
that 5 was dead by the time that document was execu- 
ted. 

Held further, that although A was the daughter of 
M, since she bad purchased the property at a court 
sale, she could not for all purposes be considered to be a 
successor-in-interest or a legal representative of M for 
the purpose of admissibility of the document. 

Annotation.— (’46-Man), Evi. Act, S. 32. N. 31; 

S. 21, N.3. 

Cases referred : — . 

1 . (*23) 9 A. I. B. 1922 P. C. 102 : lOO L 0. 835 (P.C.), 
Pattabbicam Bao v. Narayana Moortby. 
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2. (’26) 29 C. W. N. 469 : 12 A. I. B. 1925 Cal. 684 : 
86 I. C. 674, Badbaktishna v. Sarbeswar Nag. 

3. (’36) 17 P. L. T. 507 : 23 A. I. B. 1936 Pat. 643 : 
15 Pat. 260 : 165 I. C. 689. Jyoti Prasad Singh Deo 

Bharat Sab. 

4. (’35) 14 Pat. 461 ; 22 A. I. R. 1935 Pat. 167 : 155 
I. C. 470 (F, B.), Soney Lai Jha v, Darabdeo Narain 
Singh. 

a. S. CJiatlerjee^tOT Appellant. 

S. K, Maeumdar — for Respondents. 
Judgment--Tbisappeal.has been preferred by 
the plaintiff who brought the suit for a declara- 
tion of title and recovery of possession in respect 
of certain lands appertaining to khewat No. 47 
and khewat No. 46. Of the two khewat lands, 
No. 46 w'as exclusively the property of late 
Sadhu Debya, the widow of Ashirbad Missir, the 
last naale holder. Khewat No. 47 is the shamilat 
between khewat 46 and khewat 3. Khewat 3 
was the property of Biraja and was recorded in 
her name in the latest record of rights. In this 
case, two names occur very frequently namely 
that of Mobini and Biraja. It should be remem- 
bered that they are related as mother-in-law and 
daughter-in-law. Khewat No. 8 belonged to Biraja 
who inherited it from her husband who w’as son 
of Mohini and her husband Lallu Missir. The 
plaintiffs claimed these properties in suit as rever- 
sioners of Ashirbad on the death of Sadhu Debya 
about the time of whose death there is some con- 
troversy which will be dealt with presently. The 
plaintiffs* case is that on the death of Sadhu 
Debya, they related as they were to Mohini, 
entrusted her with its management. In their 
ignorance, the property was sold in execution of 
a certificate decree obtained against Mobini and 
purchased by defendant 1 who is Mohini’s dau- 
ghter. An allegation of collusion between Mohini 
and defendant 1 had also been made by the 
plaintiffs, but has not been believed by the 
Courts below. The point has not been re-agita- 
ted in this Court, it being a question of fact. 
The defendant repels the plaintiffs’ claim on two 
grounds, namely, that they have not been in 
possession of the* properties within 12 years of 
the suit, and secondly that Mohini by her ad- 
verse poeseseion since after Sadhu Debya’s death 
bad acquired a title to the disputed lands by the 
time they were sold in certificate proceedings 
and in those ciroomstances defendant l acquired 
a good title to the properties in suit. Lastly it 
was contended that in any view defendant l 
was entitled to tack her possession with that of 
Mohini and defeat the plaintiffs' claim as barred 
by limitation. The Courts below have come to 
the finding that Badbu Debya died in the year 
1328 which is equivalent to 1921-22 if not earlier. 
They have also found that since then Mohini 
Debya was openly and continuously in adverse 
possession of the properties till the time of the 
certificate sale which took place on 6tb August 


1934. As I have already stated, it is at that sale 
that defendant 1 had purchased. Tbe Courts 
below have, therefore, held that defendant 1 
acquired a good title to tbe disputed properties. 
It is undisputed ihat defendant 1 has beeu in 
possession since delivery of possession through 
Court w'hich took place in 1934. 

[2] The plaintiffs in second appeal contend 
that the finding as to tbe time of Sadhu’s death 
based as it is on an inadmissible document, 
namely. Ex. D, is vitiated and that this docu- 
ment being ruled out, there were no materials 
before the Courts below to base a finding on, 
that Mohini had acquired title by adverse pos- 
session by the date of tbe certificate sale. It is 
further contended that possession of Mobini and 
of defendant l cannot be tacked as they are 
independent trespassers. Lastly, it is contended 
that as the properties appertaining to khewat 
NO. 47 were held in co-tenancy between Mohini 
and Sadhu Debya, the defendant in order to 
succeed should have established ouster which she 
has not been able to do. The later contentions 
are on the basis that it is Art. 144 that governs 
this case and not Art. 142, Limitation Act. 
The contention of ouster can at once be 
ruled out on the ground that khewat No. 3 with 
which khewat No. 47 is held in common tenancy, 
was the property of Biraja who inherited it from 
her husband, and Biraja’s ownership was exclu- 
sive of that of Mohini. Mobini’s possession of 
Sadhu Debya’s properties, therefore, cannot be 
said to be the possession of a co-tenant. It could 
be so said with some amount of force with regard 
to possession by Biraja. This contention is based 
probably on tbe misconception of fact that 
Mohini and Biraja are for tbe purposes of pos- 
session identical persons. In fact they are not so. 
Not only are they two different natural persona 
but also their rights and liabilities with regard 
to the properties of the bolder are independent 
of each other. 

C3] A very forceful argument has been advan- 
ced with* regard to the inadmissibility of Ex. D. 
This document evidences a transaction by which 
Mohini Debya extended tbe terms of a usufruc- 
tuary mortgage on receiving some more money 
from the usufructuary mortgagee already^ in 
possession as such for the purpose of defraying 
tbe expenses of Sadhu Debya's sradh. The learn- 
ed lower appellate Court relied uiwn tbe state- 
ment made in tbe document by Mobini to the 
effect that the money was required for tbe pur- 
pose of Sadhu Debya’s sradh and concluded 
therefrom that Sadhu Debya must have died by 
that date. It is contended by Mr. R. S. Chatter- 
ji that as a statement it is not admissible in 
favour of defendant l who is no other than 
Mohtni'a daughter. It has to be remembered in 
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assessing the value of this argument that sbe is not 
claiming the property as an heir of her mother. 
She is an auction purchaser at a certificate sale 
held against Mohini, the certificate debtor. The 
natural relationship, therefore, between defen- 
dant 1 and Mohini is quite irrelevant for the 
purpose of establishing that defendant 1 derives 
her interest from Mohini. That a statement 
made by a person cannot be used by him as 
evidence in his favour nor by his successors-in- 
interest or legal representatives is well known 
and is an undisputed proposition. But I do not 
consider that it applies in the present case. Had 
defendant 1 purchased the property from Mohini 
by a private sale, sbe could be such a person as 
is contemplated in the rule above cited. She is 
an auction-purchaser at a court sale. She, there, 
fore, cannot for all purposes be considered to be 
a successor-in-interest or a legal representative 
of Mohini for the purpose of admissibility of the 
document, Ex. D. I should, however, not rest 
my decision upon this opinion but would assume 
that if Ex. D was a mere statement of Mohini 
by way of an admission it would be irrelevant 
as a piece of evidence in favour of defendant 1. 
But it has to be examined whether it is admissi- 
ble under any provisions of law contained in the 
Evidence Act. The provision that strikes 
me in support of its admissibility is that contain- 
ed in 8. 32, cl. (7) which reads: 

"Statements written or verbal of relevant facts made 
bj’ a person who is dead vrben the statement is con- 
tained in any deed, will or other document which relates 
to any such transaction as is mentioned in B. 13. 
cl. (a).*’ 

The statement that the loan was required for 
performing Sadhu Debya’s sradh after her death 
is contained in a deed or a document. The ques- 
tion arises whether the document relates to any 
such transaction as is mentioned in S. 13 , cl. (a). 
Section 13, cl. (a) reads: 

*Any transaction by which the right or custom in 
question was created, claimed, modified, recognised, 
asserted or denied, or which was inconsistent with its 
existence." 

It has been strenuously contended that Ex. D 
does not relate to a transaction within the mean- 
ing of S. 13 (a) as the plaintiffs against whom 
it is sought to be used as evidence were not 
parties to the transaction. 1 experienced some 
difficulty in accepting this argument. Section 18 
(a) standing by itself refers to a transaction as 
between parties in relation to any right or Custom 
as to the existence of which the question for 
consideration has arisen, but so far as cl. (7) of 
8. 32 is concerned it only takes the help of s. 13 
(a) in order to indicate the nature of the Iran- 
saction to which the document containing the 
statement relates. Not that it will necessarily be 
in relation to what can be called to be a tran- 


saction as between parties for the purpose of its 
admissibility without the help of 8. 32. If a 
question had arisen between Mohini and Paran 
Ghunya Ex. D would certainly relate to what 
can be called a transaction within the meaning 
of S. 13 either cl. (a) or cl. (b). Therefore even 
though that very question is not in issue in this 
case as between the parties, the document did 
relate to a transaction as between the parties to 
it. The object, so far as I have been able to 
understand, of ol. (7) of S. 32 is that the state- 
naent must have been made in relation to a tran- 
saction where it was necessary to make the state- 
ment. Section 82 aims at'keeping out gratuitous 
statements which were either not necessary to 
be made at the time and on the occasion when 
they were made or which it was not the duty of 
the party who made them to make. Understood 
in that background, it appears to me to be a 
document within the meaning of cl. (7) of 8. 82. 
The statement in Ex. D, therefore, fulfils the 
conditions necessary for its admiesibility under 
8. 32 (7)t namely, (l) that the statement is con. 
tained in a document, ( 2 ) that it was made by a 
person who is dead, and (8) that the document 
related to what can be called a transaction with- 
in the meaning of 8. IS (a). For the purpose of 
this clause, ol. (a) of 8. 13 has to be read inde- 
pendently of the other portions of S. 13. The 
whole of S. 18 is never intended to be read for 
the purpose of interpretation of this clause. Had 
that been so, then the Begislature would have 
simply stated s. IS which would have necessarily 
included 8. 13 (b) as well. There is certainly a 
point in referring to cl. (a) but not to (b). 


[ 4 ] I shall now address myself to the deci- 
siona cited by Mr. Cbatterji in order to see 
whether they conflict with the view that I have 
taken. He has first relied upon the Privy Council 
decision in A.I.R. 1922 P. C. 102^ at p. 103. This 
has hardly any application as it simply pronounces 
that no party or his representajiive can rely upon 
an admission of bis own, a proposition which 
is neither denied nor disputed. The next case 
relied upon is 29 c.w.n. 469.® There too the ad- 
misaibility of a statement in a document under 
S. S3, cl. ( 7 ) did not arise for consideration. The 
only passage in which s. 32 is mentioned is : 

"Under S. 21, Evidence Act, an admission cannot be 


used as evidence in favour of the person making it or 
any person claiming under him except under some 
circumstances, one of which is that it may be so ns^ 
if it is relevant otherwise than as an admission. It ie. 
therefore, necessary to consider if the statement above 
referred to is otherwise relevant and as such can be 
proved on behalf of the person making it. It is not 
seriously contended that the statement is relevant under 
S. 11, Evidence Act, as it can hardly be said to be a 
'fact* within the meaning of that section, nor is it 
maintained that it is admissible under any ot the 
clauses of S. 32, though it appears that Makhan Bay w 
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now dead. Bui it is attempted to make it evidence 
under S. IS, Evidence Act." 

[ 5 ] This makes it clear that the point was 
neither argued nor came up for decision in this 
case. Reliance is nest placed upon the case in 
17 P. Ii. T. 607.* The question that arose for con- 
sideration in this case was whether a statement 
made by a vendor as to the nature of his right 
in the land sought to be vended is admissible as 
proving a claim within the meaning of S. 13 (b), 
Evidence Act. It was held that the word “claim” 
in 3. 13 (b), Evidence Act indicates that the 
right is asserted to the knowledge and in the 
presence of the person whose right will be affect- 
ed by the establishment of the claim. This also 
is of no help in this case because, as I have 
already shown, S. 13 (b), Evidence Act, does not 
come into picture in considering the admissibi- 
lity of a statement under the provisions of sub" 

8. ( 7 ) of S. 32, Evidence Act. The last case relied 
upon in which S. 32 has been taken into consi- 
deration, though not sub-s. (7), is that in 14 Pat. 
461.* There the statement was a recital in a 
deed of instrument by a person who was dead 
at the time. Those statements were sought to 
be proved as admissible under S. 32 (2) and (3) and 
it was found that the statement did not fulfil 
the condition of either sub-s. (2) or sub-s. (8) of 
the section. It did not fulfil the condition of 
sub-s. ( 2 ) because it was a statement which it 
was not the duty of a person, namely, the vendor 
to make, the statement being with regard to the 
boundaries of the lands sold. Secondly, the state- 
ment of the boundaries did not fulfil the condi- 
tion of sub-s. (8) as it was not against the pecu- 
niary or proprietary interest of the person 
making it. Whether the statement was admis- 
sible as one contained in a document which re- 
lated to a transaction within the meaning of 
8. 13 (a) was never raised before their liordships. 
Mr. Chatterji very seriously contends that any 
document or statement which is not admissible 
under some provision of the Evidence Act cannot 
be admissible under other provisions. The answer 
to this contention is contained in the passage 
which I have already quoted from the case 

(reported in 29 O. W. N. 469* In my view, there- 
fore, the statement contained in Ex. D is admis- 
sible in evidence under S. 32 (7), Evidence Act, 
to prove that Sadhu Debya was dead by the 
time that document was executed. That being 
|to, her possession must be continuously for 12 
years by the time the certificate sale took place. 

[6] There is another aspect from which the 
admissibility of Ex. D can be approached. As 
submitted by Mr. Mazumdar, quite apart from 
the statements contained in the document, it is 
a proof of Mohini’s possession. The fact of 
Mohini's possession is not only a fact in issue 


but also is a fact inconsistent with the other fact 
in issue, namely, the time of Sadhu Debya’s 
death. Exhibit D - proves Mohini’s poseession in 
the year 1921-22. This fact would be inconsistent 
with Sadhu Debya being alive at that time. 
Therefore, in considering the question when 
Sadhu Debya died Ex. D becomes a relevant 
piece of evidence proving the fact of Mohini’s 
possession. It is contended that Ex. D suffers 
from the same defect as proof of Mohini’s pos- 
session as it does -as proof of the statement con- 
tained in it as to Sadhu Debya’s death. I fail to 
understand this contention. Possession is evi- 
denced by acts of the parties in possession and 
those acts are evidenced by contemporary docu- 
ments prepared by them in the ordinary course 
of business. I do not see any reason why Ex. D 
will not be considered as proof of Mohini’s pos- 
session at the time when the document came 
into existence. Proved for this purpose it lends 
support to the inference drawn by the Court 
below. Besides, on the point of Sadhu’s death 
the learned lower appellate Court has relied upon 
oral evidence of D. Ws. 1 and 2 of whom he 
accepts that D. w. 2 is quite disinterested. 

[ 7 ] Next it is contended that it has not been 
proved that Mobini was all along in possession 
since Sadhu’s death. This contention is based 
on the circumstances that the documents 
relied upon mainly relate to periods within 12 
years except Ex. D which is beyond 12 years. 
This argument also cannot be given effect to 
particularly in view of the defence case. The 
defendants say that on Sadhu Debya’s death 
they entrusted the management of the disputed 
property to Mobini who continued to remain in 
possession on their behalf. In this view the 
actual physical possession by Mobini is not de- 
nied, rather admitted. The Courts below have 
disbelieved the story of entrustment on a very 
cogent ground, namely, that Mobini and the 
plaintiffs were on terms of litigation even before 
the final publication of the record of rights. I am, 
therefore, of opinion that the Courts below have 
rightly held that Mobini had acquired a right 
by adverse possession by the time the certificate 
Bale took place. 

[8] The next contention that has been ad- 
vanced is that the i>OBae8sion of defendant 1 
cannot be tacked with that of Mobini as they 
are independent trespassers. This argument no 
doubt smacks of inconsistency in • the learned 
oounsel’s view. As I have already shown, he has 
been arguing with great amount of force that 
defendant 1 derives her interest from Mobini 
and, therefore, Mohini’s statements cannot bo 
used on her behalf as they are Mohini’s admis- 
sions and as defendant '~t derives her interest 
from Mobini. It is somewhat unusual to contend 
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in the course of the same plea and in relation to 
the same subject-matter that for certain other 
purposes they are independent, that is to say, 
not one deriving interest from the other. At any 
rate, however, I may disfavour this argument. 
I will not proceed to consider it because it does 
not arise for consideration in consideration of 
the view that I have already taken with regard 
to the findings arrived at by the Courts below. 

[9] The last argument of ouster has already 
been dealt with. In the result I find no merit in 
this appeal which is, therefore, dismissed with 
costs. 

s.c. Appeal dismissed. 


A.I.R. (33) 1948 Patna 430 [C. N. 164.] 
Agarwala C. J. and Meredith J. 

Gauri Singh — Petitioner v. Ramlochan 
Singh and others — Opposite Party. 

Civil Revn. No. 42 of 1947, Decided on 28-l*1948. 
from order of Sub-Judge, Atrah, D/-7-5-1945. 

Act (1940), Ss. 14 (2). 17 and 39 
(1) (yj) — Oral submission to arbitration — ^ Suit 
for filing award — Written statement challenging 

existence or validity of arbitration agreement 

Suit decreed — Written application treated as 
application under S. 33 — Order refusing it 
held appealable under S. 39 (1) (vi)— Suit outside 
Act for filing award under oral submission to arbi- 
tration held not maintainable. 


Under an oral submission to arbitration the arbitra- 
tors made an award and a suit was brought to file the 
award. In this suit the written statement challenged 
existence and validity of the arbitration agreement. 
The Court decreed the suit in terms of the award. The 
defendant appealed. It was contended that no appeal 
Ifiy • 


Held that the defendant’s written statement could 
be treated as an application under S. 33 and the order 
of the Court amounted to a refusal of that application 
and hence an appeal lay under S. 39 (1) (vi). [Para 17] 

Held further that S. 14 (2) can only be read as re- 
ferriDg to awards based on written arbitration agree- 
ments. ^ in this case there was oral submission to 
arbitration an application under S. 14 (2) was not 
maintainable. The Act is exhaustive and as it contains 
no provisions (or the enforcement of an award based 
upon an oral submission, a suit outside the Act for filiniz 
such an award is not maintainable. [Para 33] 

(b) Arbitration Act (1940). S. 33 — Scope — Ap- 
plication to set aside award can be made under 

7' [Para 17] 

to 20 - S. 20 has nothing 

to do with application to file award obtained with- 
out intervention of Court* 

to a stage prior to the award and 

arbitration agree- 

S the fSn« arbitration with the intervention 

an application 

to file award obtained without intervention of Court. 
Cases referred'..— [Para 13] 


1- (’09) 33 Bom. 69 : 
Adamji. 

(^4) 68 Bom. 369 ; 
I* O. 478, Mathuradas 


: 1 I. C. 622,^ 'Bnkbanbai v. 

21 A. I. R. 1934 Bom. 79 : 150 
V. Manganlal Parbhndas. 


3. (’33) 56 Mad. 85 : 19 A. I. R. 1932 Mad. 745 : 189 
I. C. 355, Ponnamma v. Eotamma. 

4. (’31) 18 A. I. R. 1931 Pat. 92 : 130 I. C. 810, 
Bamautar Sab v. Sangat Singh, 

i. K, Jha and T. Nath — for Petitioner. 

G.P. Das and Harians Kumar — for Opposite Party. 

Agarwala C. J. — Thia is an application in 
revision by the plaintiff. The facts relating to 
this application are as follows. The opposite 
party and their gotias, having obtained a decree 
against the petitioner, applied for execution. 
Sometime later the gotias of the opposite party 
filed two applications stating that the decree bad 
been completely satisfied. The judgment-peti. 
tioner also applied for satisfaction of the decree 
to be certified. The opposite party objected, and 
the executing Court held that the claim bad not 
been satisfied. Thereupon, on 13-12 1926, isbighas 
of the judgment-debtor’s land was put up for 
sale and sold in execution, the purchasers being 
the opposite party decree-holder. The judgment- 
debtor then made an application under O. 21 , 
R. 90, which was dismissed on 14-10-1927. After 
this the judgment-debtor brought a suit against 
the opposite party and their gotias, which was 
dismissed on 10-2-1931. The case of the petitioner 
is that after this there was an arrangement by 
which the opposite party agreed to re-convey 
bis lands to him for Rs. 900, of which Bs. 700 
was paid and Rs. 200 remained outstanding. 
There was, however, a dispute between the parties 
in regard to this matter and this was referred to 
the arbitration of punches. The punches gave a 
written award on 18-3-1941. They found that 
there was an agreement to re.convey the land 
for Rs. 1000, of which rs. 625 had been paid and 
Rs. 375 remained due. The award directed the 
opposite party to execute a deed of re-conveyance 
in favour of the petitioner, and the latter to pay 
the balance due. It was registered on 80-8-1941. 
The present suit was instituted by the petitioner 
on 22-11-1941, on a court-fee of Re. 1, the value 
of the subject-matter for purposes of jurisdiction 
being stat^ to be Bs. 8000 . In this suit the plain- 
tiff prayed for an order that the award be filed 
and a decree prepared in accordance with it. 
The first Court decreed the suit in terms of the 
award. The defendants appealed. The appellate 
Court held that the plaintiff had failed to prove 
that the defendants bad agreed to re-convey the 
property to him, or that there was a dispute* 
between them which had been referred to the 
punches. The award was held not to be binding 
on the defendants, and the proceeding to have 
it filed in Court was held to be barred by 
limitation. The suit was, therefore, dismissed. 

It is against this order that the present applica- 
tion has been filed in this Court. 

[2] It is contended that the decision of the 
trial Court was final and that no app^l lay 
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from that decision. In my opinion, whether the 
plaintiff is entitled to maintain this application 
depends on the nature of the proceeding out of 
which it has arisen. The proceeding was descri. 
bed by the plaintiff himself as a suit, and was 
initiated by a document which he described as a 
plaint in which he described himself as the 
plaintiff. It is drawn up in the form of a plaint 
and verified by the plaintiff as such. If the 
proceeding be regarded as a suit the present 
application must fail because, in that case, the 
plaintiff had a right to appeal against the decision 
of the appellate Court, and. therefore, an appli- 
cation to revise that decree does not lie. Even 
if the application were allowed to be converted 
into an appeal it would fail on the merits by 
reason of the finding of the Court of appeal 
below that there was in fact no reference to the 

punches. . . 

[Si This application must, in my opinion, 
also fail if the ‘'plaint*' be regarded as an 
application to file the award. The only procedure 
prescribed for filing an awai^ is that contained 
in S. 14 (a), Arbitration Act, 1940. Section 14 
occurs in Ohap. ll of the Act, which includes 
Ss. 3 to 19 (inclusive) and which governs an 
arbitration without the intervention of the Court. 
It also applies to an arbitration with the 
intervention of the Court, where there is no suit 
pending, by reason of S. 20 (6), and to an arbi- 
tration in a suit by reason of S. 26. The present 
is an instance of an arbitration without the 
intervention of the Court, and, therefore, if the 
Act applies to it at all, it is chap. II which 
applies. Section 8 enumerates the circumstances 
in which an arbitrator or arbitrators may be 
appointed by the Court. It is not the plaintiff s 
case that the punches were appointed by the 
Court. Section 4 applies to a case where the 
parties to an "arbitration agreement" agree that 
the arbitrator or arbitrators are to be appointed 
by a person designated in the agreement. It is 
not the plaintiff’s case that these punches were 
persons appointed by a person designated by the 
parties to the alleged agreement to refer the 
dispute to arbitration. Furthermore, the term 
"arbitration agreement" has been defined in 
8. a (a) and does not include a parole agreement 
such as is alleged in the present case. Section 9 
refers to an arbitration agreement which provides 
for a reference to two arbitrators. That also 
is not the plaintiff’s case, for he alleges that the 
parties agreed to refer the alleged dispute to five 
punches. Section 10 applies to a case where an 
arbitration agreement provides for. a reference to 
three arbitrators. There is no provision of the 
Act which expressly applies to an agreement to 
refer a dispute to more than three arbitrators. 
Assuming, however, that such an agreement 


would be governed by the Act, it is clear that 
chap. II of the Act will only apply when the 
agreement is in writing. In other words, the 
existence of an "arbitration agreement" i. e. an 
agreement in writing, is the foundation of the 
jurisdiction of the Court to direct the arbitrators, 
under S. 14 (2), to cause the award to be filed 
in Court. 

[ 4 ] Reference was made to s. 26 of the Act in 
support of the contention that the Act applies to 
a parole agreement to refer a dispute to arbitra- 
tion. This section provides; "save as otherwise 
provided in the Act the provisions of this Chap, 
ter shall apply to all arbitrations." This section 
occurs in Chap, v which is headed "General", 
and, in my opinion, all that B. 26 means is that 
the provisions of Chap. V shall apply to all 
arbitrations which are governed by the Act and 
not that they apply also to arbitrations not 
governed by the Act. 

[ 5 ] It follows that the Court of first instance 
bad no jurisdiction to entertain an application 
to file the award in the present case. In that 
view of the matter, it is not desirable for this 
Court to interfere in revision with an order 
which has relegated the parties to the position 
they would have been in but for this misconcei- 
ved proceeding. The result is that the rule 
must be discharged. 

[6] Meredith J. — This application raises a 
number of difficult questions with regard to the 
interpretation of the Arbitration Act (Act X of 
1940 ). The petition is on behalf of one Gauri 
Singh. On 22-11-1941, he presented in the Court 
of the Munsif at Arrab a document headed as a 
plaint, describing himself as plaintiff, and the 
opposite party as defendants. In this document 
be recited that the plaintiff and the defendants are 
agnates. During the plaintiff’s minority the sped- 
fied property was sold in execution of a decree 
by the defendants, and there were several subse- 
guent litigations ending in favour of the defen- 
dants. Wben the plaintiff attained the age of 
discretion, he asked the defendants to return the 
property on taking its value. The defendants 
agreed, and the plaintiff deposited Bs. 700, and 
was to deposit a further Rs. 200 , but subsequently 
differences arose between them, and ultimately 
the parties appointed certain named persons as 
arbitrators to decide the disputed points, namely, 
what amount the plaintiff was to pay, what 
amount he had already paid, etc. 

[ 7 ] The arbitrators gave their award on 18- 
3-1941, for which the plaintiff applied for com- 
pulsory registration on 17-7-1941, and the award 
was registered on the admission of the arbitrators 
on 30-8 1941. The arbitrators also gave notice t& 
the parties. 
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[8] When the plaintiff asked the defendants 
to give effect to the award, they refused to do 
so. Hence it became necessary for the plaintiff 
to apply to the Court for filing the award, and 
getting a decree. 

[9] The plaintiff accordingly asked for an 
order for filing the award and preparing a decree 

of the Court. A court-fee of Re. i only was 
paid. 

[ 10 ] The opposite party filed a written state- 
ment saying that the plaintiff had no cause of 
action to institute a suit, and asserting inter 
alia that the plaintiff had never asked them to 
take money and return the property, nor did 
the defendants agree to it, nor did the plaintiff 
deposit any money, nor did the parties appoint 
arbitrators to setUe the points alleged by the 
plaintiff or for any other purpose. The punches 
were never appointed, nor was there any arbi. 
tration between the parties, nor was any award 
given. There was no arbitration agreement, 
nor bad any been put forward. The arbitrators 
were self-styled arbitrators. They got the award 
registered fraudulently and coUusively.and were 
guilty of misconduct. The defendants according- 
ly prayed that the plaintiff’s suit might be dis- 
missed with costfl. 

CU] The suit succeeded before the Munsif, 
who accepted the plaintiff’s .case and ordered 
that-the suit be decreed in full. The defendants 
appealed, and the learned Subordinate Judge 
held that the suit was false, and allowed the 
appeal, first because there had been no reference 
to arbitration, and also, because, in his opinion, 
the suit was barred by limitation. 

[ 12 ] The point urged by Mr. L. K. Jha for 
the petitioner is that no appeal lay, and the 
order of the appellate Court was, therefore, 
Without iuriadiction. He argues that this so- 
called suit was really an application for filing 
the award under S. 14 ( 2 ), Arbitration Act. The 
order of the Court was under s. 17, pronouncing 
judgment according to the award; and s, 17 says 
that upon the judgment so pronounced a decree 
shall follow, and no appeal shall lie from such 
decree except on the ground that it is in excess 
of, or not otherwise in accordance with, the 
award. The appeal which was taken was not 
upon either of the specified grounds, and, there- 
fore, was incompetent. The case was not one 
where any appeal lay under S. 89 (l), because 
the order was not one of any of the six kinds 
specified in that section. 

[13] Mr. G. P. Das for the opposite party con- 
tended first that this was an application not 
under s. 14 of the Act, but under s. 20 of the 
Act, and an appeal, therefore, lay under S. 39 
.(1) (iv). This argument need not detain us. Sec- 
|tion 20 relates to a stage prior to the award and 


A. I. B, 

an application to file in Court the arbitration/ 
agreement, and proceed to arbitration with the 
intervention of the Court. It has nothing to do' 
with a case like the present. 

[ 14 ] Mr, Das further argues, however, that 
his clients’ written statement amounted, in subs- 
tance, to an application under s. 33 of the Act 
challenging the existence or validity of the alle- 
ged arbitration agreement and award. The order 
of the Court amounted to a refusal of this ap. 
plication, and the appeal, therefore; lay under 
S. 89 ( 1 ) (vi), namely, as against an order refus- 
ing to set aside an award. The appeal was pre- 
ferred as a miscellaneous appeal against an 
order. 

Cl5] Alternatively Mr. Das argues that the 
Act. of 1940 is not exhaustive. It relates only to 
awards following arbitration agreements within 
the meaning of the Act. "Arbitration agreement" 
is defined in B. 2 (a) as “a written agreement to 
submit present or future differences to arbitra- 
tion,^ whether an. arbitrator is named therein or 
not. It was nobody’s case that there was any 
such written agreement. The petitioner's case was 
that there was an oral reference to arbitration. 
Such an oral reference is perfectly valid, and so 
is the award upon it, but it does not come within 
the scope of the Act. The award can, therefore, 
be enforced by an ordinary suit under the Civil 
Procedure Code. Consequently an appeal lay as 
an appeal from a decree. It was in error descri- 
bed as a miscellaneous appeal, and all that was 
necessary was that the appellants should pay' the 
necessary court-fee. 

[ 16 ] The diflBculty in dealing with these con- 
tentions lies in my opinion, in the fact that 
the 1940 Act contains examples of bad drafting 
which it would be hard to beat. Take for ex- 
ample S. S3, which runs : 

"Any party to an arbitration agreement or any per- 
son claiming^ nnder him desiring to challenge the exis- 
tence or validity o£ an arbitration agreement or an ' 
award or to have the effect of either determined shall 
apply to the Coart, and the Court shall decide the qaes' 
tion on a£Qdavits, etc." 

In terms the application is limited to parties to 
an arbitration agreement or those deriving from 
them. An arbitration agreement is, therefore, 
pre-supposed. Tet the Court is to decide upon 
the existence of such agreement. If the Court 
decides that there was no such agreement and 
that there were no parties to any such agree- 
ment, upon the terms of the section no applica- 
tion would lie. 

[ 17 ] Then under S. so, certain grounds are 
sx)ecified as the sole grounds upon which an 
award can be set aside, but there is no provision 
anywhere for an application to set aside an 
award, unless S. 33 be held to provide for such 
an application, but S. 33 speaks only of challen- 
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ging the existence of the validity. However, I 
am of opinion that an application to set aside 
an award can be made under S. 33, and I am 
further of opinion that in any view the written 
'statement in the present case can be considered 
as an application under 3. 33. Upon the view I 
'have expressed, an appeal would lie under S. 39 
j(l) (vi) against the order of the Court, which 
jamounted to an order refusing to set aside the 
award. 

[18] But then we run up against s. 17. Sec- 
tion 17 runs as follows : 

“Where the Court sees no cause to remit the award 
or any of the matters referred to arbitration for recon- 
sideration. or to set aside the award, the Court shall, 
after the time for making an application to set aside 
the award has expired, or such application having been 
made, after refusing it, proceed to pronounce judg- 
ment according to the award, and upon the judgment 
30 pronounced a decree shall follow, and no appeal shall 
lie from such decree except on the ground that it i 3 in 
excess of, or not otherwise in accordance with, the 
award.” 

It clearly contemplates that the application to 
set aside the award may be made in the proceed- 
ings for filing the award, because, before pro- 
nouncing a decree under s. 17, the Court is to 
wait until the time for making an application to 
set aside the award has expired, or, if such an 
application has been made, it is to proceed to 
the decree after refusing it. Note that as soon as 
it refuees, a right of appeal arises at once under 
S. 39 (l) (vi). But the Court is not to await the 
result of the appeal, if any. So, having refused 
the application to set aside the award, the Court 
proceeds to pass a decree filing the award, and then 
there is no appeal from that decree except upon 
two limited grounds. What is to happen when, 
as may well be the case, the appeal against the 
order refusing to set aside the award is allowed? 
As to that the Act is silent. Bub it seems to me 
to amount to this that either 3. 17 takes away 
with one hand what S. 39 has given with the 
other or the provision against appeal in S. 17 is 
ineffective since it is always liable to be frustrat- 
ed by the appeal under S. 39 (l) (vi). I am myself 
of opinion that the provisions of S. 17 cannot 
override the specific provision in S. 39 (1) (vi), 
and consequently, if the order refusing to set 
aside the award is subsequently reversed in 
appeal, it will have the effect of upsetting the 
judgment and decree under 8. 17 as effectively 
as if an appeal bad been allowed against it. 

[ 19 ] In my judgment, if the plaintiff's appli- 
cation is to be regarded as one under s. U, then, 
despite the provisions of s. 17, the appeal was 
competent os a miscellaneous appeal against an 
order under S. 39 (1) (vi), and as the appellate 
order destroys the award itself, it is effective to 

• destroy the decree filing the award. 

[ 20 ] I now come to the alternative conten- 
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tion, that this w'as a suit altogether outside the 
Act, for enforcing an award made upon an oral 
reference, and so the provision against appeal in 
9 . 17 has no application. I confess that in tackl- 
ing this question and trying to ascertain tbo 
intention of the framers of the Act, I have afc 
times felt inclined to throw up my hands in des- 
pair, and exclaim “God alone knows what they 
did mean." We Judges can only do our best. It 
may be regarded as settled that, so far as sch. 2, 
Civil P. C., and the Arbitration Act of 1809 were 
concerned, an award based upon an oral submis- 
sion or reference to arbitration was not touched, 
but was perfectly legal and valid, and the award 
could be enforced by suit, though not by the special 
procedure under the provisions of the Civil 
P. C., or the 1899 Act. That Act was regarded 
as not exhaustive even in the limited areas where 
it was applicable. The contrary view was taken 
by Beaman J. in Rukhanhai v. Adaniji, 33 Bom. 
69,' but that has been overruled in Bombay by 
a Division Bench in Mathuradas v. Maganlal 
ParhJmdas, 58 Bom. 369^ where it was definitely 
held that there is nothing in the Arbitration Act, 
1899, or in S. 80 or in Sch. 2, Civil P. C., 1908, 
to suggest that an oral agreement to refer to 
arbitration is invalid. The Act of 1899 does not 
•preclude an oral application. 

[21] This view was also taken by the Madras 
High Court in Ponnamma v. Marappudi Kot. 
amma, 56 Mad. 85,^ and also in our own High 
Court in Ra7nautar Sah v. Langat Suigh, 
A. I. R. 1931 rat. 92.'* The view there taken was 
that there is nothing in law which requires a sub- 
mission of the dispute between the parties to 
arbitration to be in writing. A parole submission 
is a legal submission to arbitration. 

[22] Has the position been altered by the Act 
of 1940 ? In my opinion it has. The Act of 1899 
was described as “An Act to amend the law 
relating to arbitration", bub the Act of 1940 is 
beaded as “An Act to consolidate and amend the 
law relating to arbitration", and the preamble 
says “whereas it is expedient to consolidate and 
amend the law relating to arbitration in British 
India”. It is an Act to consolidate the arbitra- 
tion law. This suggests that it is intended to be 
comprehensive and exhaustive. The Legislators 
must have beeu aware that it had been. settled 
that an award based upon an oral submission 
could be a valid award. Ik was known, there- 
fore, that there were two sorts of valid award, 
and that to use the word “award" without more 
would, in the circumstances, be ambiguous; yet 
that is just how the word has been used. It 
would have been quite easy to say that “award" 
means an award based upon an arbitration 
agreement as defined in the Act, that is, a written 
agreement; but instead of that “award" is defln- 
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ea as “an arbitration award.” It would also 
have been easy to clarify the position by provid- 
ing, if that was the intention, that an award 
upon an oral submission would not be valid and 
enforceable. But nothing of the sort was done. 

[23] After defining an award ambiguously, the 
ambiguous word is used in stringent provisions 
to prevent any procedure with reference to 
awards other than that provided in the Act. 
bection 47 lays down that, subject to the provi- 
sions of s. 46, which are in substance a provision 
for an arbitration clause in an Act to bo treated 
as an arbitration agreement and which do not 
concern us — and save as is otherwise provided by 
any law for the time being in force, the pro* 
visions of this Act shall apply to all arbitrations 
and to all proceedings thereunder. I find myself 
unable to construe the words “all arbitrations” 
otherwise than as including both arbitrations upon 
a written submission and on an oral submission. 

*^24] To the same effect is s. 26. which beads 
tfie Chapter or general provisions, and runs- 
Save as otherwise provided in this Act. the pro- 
visions of this Chapter shall apply to all arbitra- 
tions.” 

[25] Section So, which occurs in this General 
Chap. V, says that an award shall not be set aside 
except upon certain specified grounds, and if an 
award is used in the wide sense this would ban 
any suit outside the Act to set aside an award. 

Section 32, however, is much more specified. Its 
provisions are : 

“Notwithstandiog any law toe the time being in force, 
no suit sball he on any ground whatsoever for a dcci- 
BioD upon the existence, effect or validity of an arbitra- 
tion agreement or award, nor sball any arbitration 
agreement or award be set aside, amended, modified or 

in any way aOected otherwise than as provided in this 
Act» 

This appears to bo intondod to bar all proceod- 
ings outside the Act with reference to arbitrations. 

[26] I think I am justified in holding, in view 
of these provisions, that the Act was intended to 
he exhaustive of the law and procedure relating 
to arbitration. I cannot imagine that the words 

arbitrations” and “awards” could have been used 
in such specific provisions without more, specially 
having regard to the definition of award, if it 
was intended to leave it open to the parties to an 
award based upon an oral submission to proceed 
to enforce it or set it aside by proceedings by 
way of suit altogether outside the Act. Let us 
take it then that the Act intended that there 
should be no such proceedings. 

[27] It does not follow from this, however, 
that it was intended to render awards based 
iipon oral submissions illegal or invalid or un- 
enforceable. Prima facie it might have been 
contemplated that awards based upon oral sub- 
missions were also to be enforceable under the 


procedure of the Act, though the Act has made^ 
it clear that, so far as the submission or arbitra- 
tion agreement is concerned, if it is to be en- 
forced under the Act it must be in writing* Tha 
Act takes no account of oral agreements, and 
defines “arbitration agreement” to exclude them.. 

[ 28 ] The problem whether it was intended 
that awards upon oral submissions could be en- 
forced under the Act is a difficult one, but the 
opinion that I have formed is that that was not' 
contemplated. The only provision for enforce- 
ment of an arbitration award made without the 
intervention of the Court is S. 14 ( 2 ). I am off 
opinion that this section can only be read as re- 
ferring to awards based upon written arbitration 
agreements. The section cannot be read in isola- 
tion. Section 8 relates to the power of the Court 
to appoint an arbitrator or umpire, and clearly 
covers only cases where there is an arbitration 
agreement as defined in the Act. Section 9 pro- 
vides for the appointment of new arbitrations in 
certain circumstances by the parties, but again 
relates only to arbitration upon a written agree- 
ment, Section lo contains provisions regarding 
appointment of three or more arbitrators, and 
here again it is made clear that it is considering 
only appointments on an arbitration agreement. 
Section ii uses the word “reference”, but in the 
context it is clear enough that reference is to an 
arbitration agreement. Section 12 deals with the 

power of the Court to remove an arbitrator or 
an umpire. 

[29] Section 13 defines the powers of the arbi- 
trators or umpire. The use of the word “the” 
shows that "arbitrators” is used with reference 
to the arbitrators referred to in the preceding 
sections, namely, arbitrators upon a written 
agreement, and this is made even more clear by 
the words unless a different intention is expres- 
sed in the agreement”. Section 13 is manifestly 
thinking of such arbitrators or umpire only. 

[SO] Then comes s. 14, and begins “when the 
arbitrators or umpire”. It seems to me clear, 
having regard to the use of the word "the”, that 
only the same arbitrators are referred to, namely, 
those appointed in pursuance of an arbitration 
agreement which must be in writing. 

'[31] There is another clue in the wording of 
S. 14 (2) itself: “The arbitrators or umpire shall, 
at the request of any party to the arbitration 
agreement or any person claiming under such 
party, or if so-directed by the Court” etc. etc. I 
feel confident that the reference again is only to 
arbitration upon a written agreement. 

[32] It follows that the Act contains no pro-i 
visions for filing any award based upon an oral» 
submission. 

[33] If then, as I have held, the Act is intend-j 
ed to be exhaustive, and contains no provisional' 
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for tbe enforcement of an award based upon an 
oral Bubmiasion, the only possible conclusion is 
that the Legislature intended that such an award 
ebould not be enforceable at all, and that no 
BQCh suit should lie. 

I 34 l In the light of all the above, let us next 
consider the nature of the proceeding with which 
we are concerned. No suit of the sort suggested 
would lie at all. No attempt was made to pay 
the court-fees upon such a suit, nor were any 
such demanded. The relief asked for was not the 
enforcement of the award, but filing it — the ex- 
pressiou used in the Act, It is quite true the ap- 
plication was not strictly in accordance with the 
provisions of S. 14 (2) because the award was 
filed with the so-called plaint, and the Court was 
not asked for a direction upon the arbitrators to 
produce it. The parties were also spoken of as 
plaintifif and defendants. It is also true that, if 
my interpretation is correct, as an application 
under S, 14 (2) it was no more fit to succeed than 
as a suit. Nevertheless, I think, upon the whole 
it must be treated as a misconceived application 
under S. 14 (2). Having regard to the view I. 
have taken of tbe law as enacted in the Arbitra- 
tion Act of 1940, the Court could not entertain 
tbe matter except as an application under 
8. 14 (2). That being so, the written statement, 
as I have already held, incorporates an applica- 
tion to set aside the award, and the miscellaneous 
appeal was a competent appeal under S. 39 
(1) (vi). 

[ 35 ] I must observe, however, that in the 
alternative view if this be regarded as a suit out- 
side the Act, then also the appeal was com- 
petent. 

[36] Tbe decision of the appellate Court, if 
my interpretation of tbe law is correct, was also 
right, though not necessarily for tbe reasons 
given in tbe judgment. In either view, the pre- 
sent application fails, and T would accordingly 
dismiss it with costs, assessing the hearing fee at 
six gold mohurs. 

u. S. Application dismissed. 


A. I. R. (35) 1948 Patna 435 [C, N. 155.] 

Ray J. 

Panu Nayak and others — Petitioners v. 
Chintai Mallik — Opposite Party. 

Criminal Revn. No. 164 of 1947, Decided on 
10*12*1947, from order of Addl. Dist. Magistrate, 
Cuttack, D/- 12-3-1947. 

(a) Evidence Act (1872), Ss. 101 to 103 — Criminal 
trial Prosecution for dismantling bouse of com- 

plainant and removing its materials — Accused 
pleading non-existence of house — Burden still lies 
on prosecution. 

Where in a prosecution for an offence under 8. 379, 
Penal Code tbe complainant alleges that tbe accused 
dismantled the bouse of tbe complainant and remored 


Chintai Mallik 

its materials and tbe defence is that tbe house did not 
exist there the onus is still on tbe prosecution to esta- 
blish that a house belonging to tbe complainant and in 
his occupation did exist at the time of occuircnee, 

[Para 8] 

Annotation: (• 46 -Man) Evidence Act, Ss. 101 to 

103 N. 3. 

(’46 Com), Criminal P. C. S. 256 N. 10, S. 367 N. 6. 

(b) Criminal P, C. (1898), S. 423 (1) — Powers of 
appellate Court in appeal from acquittal and those 
in appeal from conviction are distinct and separate 
Acquittal includes partial acquittal. 

Tbe powers of the appellate Court in an appeal from 
an order of acquittal and those in an appeal from a 
conviction should be kept distinct and separate as they 
are mutually exclusive. An order of acquittal for tbo 
purposes of an appeal need not necessarily be acquittal 
of all charges for which the accused is tried in one 
trial but an order of partial acquittirl as well. 

[Para 10] 

(c) Criminal P. C. (1898). S. 423 (1) (b) — ‘Alter 
the finding’ — Finding means finding of conviction 
and not of acquittal. 

The words “alterjhs finding” in 8. 423 (1) (b) (2) 
should not be dissociated from tbe context in which 
they appear. With reference to tbe finding, the appel- 
late Court is given two sorts of powers, that is of rever- 
sal, and of alteration. It would' be unnatural to say 
that the words ‘‘the finding” occurriug after the word 
’reverse’ have a meaning different from tbe words “the 
finding” occurring after the word ‘alter’. The very 
conception of a ‘finding’ within the meaning of clause 
(b) of sub-s. (X) of 8. 423 is one of conviction. Tbo 
clause opens with the words ‘‘in an appeal from a con- 
viction”. The words preclude any idea of an order 
of acquittal. Hence tbe word ‘finding’ in S. 423 (1) (b) 
(2) must mean a finding of conviction and net of 
acquittal: Dissentient view of Mulla and Hamilton JJ. 
in 31 A.I.R. 1941 All. 137 (F.B.), Del. on. [Para 11] 
Annotation: — (’46-Cont) Cr. P. 0. 8. 423 N. 31. 

(d) Interpretation of statutes — Words' in statute 
should be given same meaning throughout. 

The words occurring in a statute ought not to be so in- 
terpreted as to have both wider and narrower meaning 
in some or other of the case to which ft applies. The 
words have the same meaning uniformly whonover tbe 
statute applies, if it applies at all. [Para 14] 

Annotation : — (’46-Com) Cr. P. C. Pre N. 7 pt. 67. 

(e) Criminal P. C. (1898), S. 423 (1) (b) _ Trial 
under S. 379, Penal Code — Conviction under S. 426 
— Appellate Court held had no power to convict 
accused under S. 379. 

The accused was tried for an offence under S. 379, 
Penal Code, but was convicted of an offence under 
S. 426, Penal Code. The appellate Court altered the 
finding of the trial Court and substituted for it a find- 
ing of guilty under S. 379: 

Held, that as a conviction under S. 379, Penal Code 
could net be substituted for a conviction under S. 426, 
Penal Code on the same facts in view of tho provisions 
of Ss. 237 and 238, Criminal P. C., the appellate CouiB 
bad no power to convict tbe accused under S, 379, 
Penal Code: 22 Cal. 377, Del. on, [Para IS] 

Annotation; — (’46 Com) Cr. P. C. S. 423 N.31Pt. 8. 

Cases referred : — 

1. (’44)31 A.I.R. 1944 All. 137 : 1. L. R. (1944) All. 
403 : 215 I. C. 213 : 46 Cr. L. J. 38 (F. li.), Zamir 
Qasim v. Emperor. 

2. (’96) 23 Cal. 975, Queen-Empress v. Jabanullah. 

3. (’95) ,.22 Cal. 377, Krishna Dhan Mandal v, 
Queen-Empress. 

D. Sahu — for Petitioners. 

P« Sen — for Opposite Party, 



436 Patna 


0rd6r. — This revision is directed against 
the conviction of the petitioners under s. 379 , 
Penal Code, by the lower appellate Court and the* 
sentence of fine of es. 30 each imposed upon 
them. 

[ 2 ] The petitioners bad been put on trial for 
for an ofl’ence under S. 379, Penal Code. The 
learned trial Court, however, disbelieved that 
part of the prosecution case which would make 
the offence one under the section, but believed 
the allegations which made out an offence under 
s. 426, Penal Code and convicted them under 
that section and sentenced them as above. 

[3] The learned lower appellate Court, how. 
ever, altered the finding of the trial Court and 
substituted for it a finding of guilty under 
S. 379, Penal Code. Hence, this revision. 

[4] It has been contended that the learned 
trial Court having acquitted the petitioners of 
the offence under S. 379. Penal Code.- the learned 
lower appellate Court bad no jurisdiction to 
convict them under that section. With this sub- 
mission it is contended that the conviction of 
the petitioners is bad and must be set aside. 

[5] In order to judge the merit of this con. 
tention, it is necessary to bear in mind the alle- 
gatioQs on which the accused were prosecuted 
and how much of them were found to be true 
by the trial Court or by the lower appellate 
Court. The facts leading to the prosecution 
were that petitioner l Panu Naik was a 
raiyat in respect of plot No 1044 with an area 
of 08 of an acre in mouza Jaipur. One Ghanei 
Mallik was a sikmi tenant under him, and had 
his residential house on the land comprising 
plot NO. 1044. Ghanei died about 12 years back, 
and the complainant Chintai alias Chintamani 
Malhk claims to be his adopted son. Chintai 
was m occupation of the house but refused to 
serve his landlord Panu. On account of this 
Panu, hie sons Baikuntha and Ram Krishna 
and their servant Nari Jena dismantled the house 
on the land and removed all the building 
materials and other moveable properties of the 
complainant to Panu’s house. Besides, an ear- 
then pot and a drum were taken by the servant 
Nari Jena to his own bouse. On these facts the 
accused persons were tried for an offence under 
S. 379, Penal Code, but were convicted under 
S. 426, Penal Code. Nari Jena, who made a con. 
fossional statement implicating himself and 
other accused persons in the lower Court did 
not come up in appeal nor has ho come up in 
revision. The defence is that the whole case has 
been falsely engineered by the zamindar’a Taha. 
sildar Abhoy Charan Das. 

[6] In appeal before the Court of appeal it 
was contended that the trial having been for the 
offence under s. 379. Penal Code, the conviction 
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under s. 426, Penal Code, was illegal, and was 
not warranted by the provisions of ss. 237 and 
238, Criminal P. C., as they did not apply to 
the facts of the case, the offence of mischief nei. 
ther being cognate nor minor to the offence of 
theft. The learned lower appellate Court, how- 
ever, pronounced that he would not consider 
this contention as he was of opinion that the 
jietitioners should be convicted under S. 379, 
Penal Code. 

[ 7 ] The learned lower appellate Court’s find- 
ing of facts is Open to serious objections as he 
did not legitimately come to the finding after 
due consideration of evidence. In considering 
the defence case he observes ; 

“When the defence alleged that the hoilse did not 
- exist for 10 years, the onus lay heavily on them to 
prove this assertion and that onus has not been dis- 
charged.” 

[8] This is no doubt a wrong approach. Not- 
withstanding the defence plea, the onus was on 
the prosecution to establish' that a house belong, 
ing to the complainant and in his occupation 
did exist at the time of the occurrence. The 
appellate Court has misdirected itself in fail- 
ing to appreciate wbat the prosecution had to 
establish in this case. With regard to the prose- 
cution evidence, he comes to the conclusion in 
the following passage : 

” There is evidence on record thatnll these 3 accused 
persons took part in the theft and they were implicated 
by their co-accused Nari Jena. The evidence proves 
the charge of theft and I, therefore, alter the findine 
and conviction to charges of theft under S. 379, Penal 
Code as against all the accused persons including the 
present appellants and maintain the sentence lof fine 
agaiDhit ali of them/’ 

Co] The trial Court summarised its finding 
in the following words : 

I have we ghed the evidence on the record very 

K considered the broad circumstancca 

and probabilities of the case. I am convinced that the 
accueed persons did pull down the bouse of P. W. 1 
the^ in lawful possession of it. and carry away 

articles. In 

their act of highhandedness the accused persons appear 

“o'iveo/mtohfofoSy. 
Penal accused persons guilty under S. 426, 

r-enal Code, and convict them thereunder.” 

[ 10 ] It appears quite plain from the above 
rammary that he did not find it as a fact that 
the accused persons after demolishing the house 
and removing the moveables in the house belong, 
mg to the complainant removed them to the 
house of Panu Naik, petitioner. His finding is 
to the effect that the household articles inside 
the house and the building materials were 
thrown away with the intention of causing mis- 
obief to the complainant, the whole object of the 
landlord Panu Naik and his men being to die- 
possess the complainant who was claiming to 
remain on the land as a sikmi tenant against 
the consent of his landlord. In short, according 
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establiahed dishonest intention, that is, inten- 
tion of causing either wrongful loss or wrongful 
gain was not proved by the prosecution. I have 
set out above the conclusion of the learned 
lower appellate Court. He has not, in altering 
the finding of the Court below, recorded any 
finding on the evidence of the prosecution that 
any act of theft with the intention of causing 
wrongful loss or wrongful gain was in fact com- 
mitted. However, assuming that he has done so, 
the question to be determined is whether in law 
he can do so, It is clear, on the face of the re- 
cord that the lower appellate Court gave the 
accused no notice of his intention to alter the 
finding of acquittal of the offence of theft, into 
one of conviction of the same offence, and thus 
prejudiced their defence. The usual method of 
getting an order of acquittal set aside is by pre- 
ferring an appeal under S. 417, Criminal P. C. 

It has been contended, however, by Mr. Sen 
appearing for the opposite party that a Court of 
appeal, in exercise of bis powers under S. 42a, 
Criminal P. C., can alter a finding of acquitt^ 
into one of conviction. Section 423, sub-s. (l), 
para. 1 provides for appeals both against an 
order of conviction as well as against an 
order of acquittal, and in els. (a),(b), (c) and (d) 
incorporates what the appellate Court can do in 
the appropriate cases. Accordingly, in cl. (a) it 
defines the powers of the appellate Court in an 
appeal from an order of acquittal, (b) in an 
appeal from an order of conviction, (c) in an 
appeal from any other order and (d) empowers 
the Court to make any amendment or any (»n- 
sequential or incidental order that may be just 
.and proper. Naturally enough, the powers of 
[the appellate Court in an appeal from an order 
of acquittal and those in an appeal from a con- 
viction should he kept distinct and separate as 
they are mutually exclusive. It has been settled 
beyond controversy that an order of acquittal 
for the purposes of an appeal need not neces- 
sarily be acquittal of all charges for which the 
accused is tried in one trial but an order of 
partial acquittal as well. 

[ll] Very strong reliance has been placed by 
Mr. Sen on a Full Bench decision of the Allaha- 
bad High Court in A, I. B. 1944 ALL. 137.' In 
this case all the Hon’ble Judges that constituted 
the Bench were not unanimous, Mulla and 
Hamilton JJ. dissented from the majority view 
which, no doubt, supports Mr. Sen’s contention. 
I venture, however, to agree with great respect 
with the dissentient view of their Lordships, 
Mulla and Hamilton JJ. and will give my rea- 
sons herein below. The basis of the decision of 
the majority, as well as, of aU other decisions 
of other Courts in which the same view has been 


taken is mainly that the words “alter the find- 
ing maintaining the sentence” cannot be cons- 
trued narrowly so as to mean the finding of 
conviction and not of acquittal. As against the 
contention based upon the principle of autre 
fois acquit it has been said that an appeal is ' 
a continuation of the same trial, and alteration 
of a finding of acquittal into one of conviction, 
in an appeal from conviction, does not violate 
the principles laid down in S. 403, Criminal. 
P. C. I would, however, venture to think that 
the words "alter the finding” should not be dis- 
sociated from the context in which they appear. 
With reference to the finding, the appellate 
Court is given two sorts of powers, that is of re- 
versal, and of alteration. It would be unnatu- 
ral to say that the words “the finding occur- 
ring after the word ’revei-se’ have a meaning 
different from the words “the finding” occur- 
ring after the w’ord ‘alter’. The very concep- 
tion of ‘a finding' within the meaning of 
cl. (b) sub-9. (1) of S. 423 is one of con- 
viction. The clause opens with the words “in 
an appeal from a conviction.” Those words pre-J 
elude any idea of an order of acquittal. Imme- 
diately after the said opening words appear 

“(1) reverse the finding and sentence and acquit or 
discharge the accused or order him to be retried by a 
Court of competent jurisdiction subordinate to such 
Appellate Court or committed for trial.” 

The words “the finding and sentence” in this 
part of the clause can have no reference to any 
other finding than one of conviction. This con- 
clusion is reached not only because of the na- 
tural meaning to be attached to the words used 
but also because of the word 'conviction' imme- 
diately preceding the words ‘reverse the finding. 
The article ‘the’ before the word ‘finding’ has its 
significance in importing the definite meaning 
of finding of conviction to it. In this setting 
occur the words that follow, namely, 'alter the 
finding.’ The words 'the finding’ cannot, with 
due regard to the rules of grammar, and the 
rules of analysis' and synthesis of sentences 
can mean any finding other than "the finding’ in 
‘ the earlier part of the sentence. Besides, that 
'the finding’ in the words ‘alter tlie finding’ 
would mean a finding of conviction also follows 
from the words that follow them, namely, 
"maintaining the sentence.” All the words put 
together are ‘alter the finding maintaining the 
sentence.* The finding hero cannot mean a find- 
ing to which no sentence is attached. It is clear 
thhb the finding and the sentence must go hand 
in band, and the appellate Court is given the 
power to alter the finding but to maiutain the 
sentence or reduce the same. "Alter the fiuding of 
acquittal” mamtaining the sentence wculd be 
completely* meaningless. The word ‘alter’ cannot 
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to the trial Court any act that should have 
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include reverse. It will simply mean changing 
the form of the finding from one to another. 
In case the word ‘finding’ is construed as a 
finding of acquittal, the word ‘alter* would 
necessarily mean to reverse the finding of ac- 
quittal and substitute a finding of conviction. 
If the Legislature so intended it could have ex-' 
pressly said so. 

tl 2 ] The argument, that has found favour 
with the school of thought that is of opinion that 
the Court of appeal has the power to reverse a 
finding of acquittal and substitute in its place a 
finding of conviction, mainly, is that there is 
nothing in the section which would import any 
alterations m the meaning of the words ‘alter 
the finding’. But this argument cannot be sus- 
tained in all cases and in all circumstances. In 
23 cal. 975^ Banerji J. had to concede that inter- 
pretation of the words ‘alter the finding main, 
taining the sentence’ is not free from limitation 
but is subject to some restrictions in particular 
cases. I would quote the passage : 

‘*Secti<« 423, cl. (b) has no such restriction imposed 
upon it. There is, under that clause, only one restric- 
tion to the power of the appellate Court on an appeal 
from a conviction, and that is that it cannot enhance 
the sentence. It is possible to imagine cases in which 
this restriction may stand in the way of the appellate 
Court s altering the finding. Thus, if an accused per- 
son is charged with having murdered A and also with 
having caused grievous.hurt to him, and is acquitted 
ol the former offence but convicted of the latter and 
sentenced to seven years’ rigorous imprisonment by the 
/ Appellate Court cannot, on the appeal 

01 the accused, alter the 'finding into one of guilty of 
murder, tocause as it cannot enhance the sentence, the 
result will be that a person convicted of murder, for 
which the only punishment is cither death or transpor- 
tation for life, will be punished merely with imprison- 
ment for seven years — a sentence which is not in 
accordance with law. That, however, is not the case 
here, and so we need not consider it further. But in a 
case like this, in which no such difficulty arises, I think 
the Appellate Court, can in an appeal from a conviction, 
alter the finding of the lower Court and find the appel- 
laot guilty of any offence of which ho may baye been 
acquitted by that Court.’ • 

is clear that the power of 
the Appellate Court to reverse a finding of 
acquittal is not exercisable in all cases but in 
some only. Similar is the observation of 
O’Kinealy J. in the same case at page 978 of the 
report where he says : 

“The power of the Court to alter the finding, there- 
fore, is not limited in the manner claimed by the 
appellants. There are no doubt some cases to which this 
procedure would not be appropriate. That depends upon 
different considerations.” 

[14] If this be SO, I should with the greatest 
deference to the learned Judges say that the 
construction accepted by them is an artificial one. 

It is assumed, as if the Legislature gave a wider 
power to the Appellate Court in some cases, 
and much lesser power in certain other cases. 

The words occurring in a statute ought not to 
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be so interpreted as to have both wider andi 
narrower meaning in some or other of the case* 
to which it applies. The words have the same! 
meaning uniformly whenever the statute ap-^ 
plies, if it applies at all. 

[15] In 22 Cal. 377® it has been observed: 

“When an^ act or a series of acts is of such a nature 
that it is doubtful which of. several offences the facts 
which can be proved will constitute, an appeal from a 
conviction for anyone of such offences mustlay the whole 
case open to the interference of the Appellate Court 
notwithstanding any order of acquittal by the first 
Court in regard to any of the other offences, the inter- 
ference of the Appellate Court in such a case is directed 
primarily not against the acquittal but against the con- 
viction which is called in question by the accused, 
though if the interference is to be rational and com- 
plete, the Appellate Court must deal with the whole 
case.” 

[16] With these obrervations, with the grea- 
test respect, I entirely agree. It is only in cases 
contemplated in these observations that seeming- 
ly an order of acquittal of an offence against 
one section is changed into an order of convic- 
tion of an offence against another section. Here 
in fact, the finding remains the same bat the 
punishable section is different. 

Cl7] No case of the Patna High Court having 
a contrary view has been invited to my atten- 
tion, Besides, the reasons given by me, I would 
adopt those given by Mulla and Hamilton JJ. 
in the Allahabad Full Bench case. 

[ 18 ] In my view, therefore, as a conviction 
under s. 379, cannot be substituted for a convic- 
tion under S. 426, on the same facts, in view of 
the provisions of ss. 237 and 238, Criminal P. C. 

I hold that the learned lower Appellate Court 
had no power to convict the petitioner under S. 
379, Penal Code. In the particular circumstances 
of this case already set out above I do not think 
it worth while to send the case back to the Ap- 
pellate Court to consider whether a conviction 
under 8. 426, Penal Code, as recorded by the trial 
Court should be maintained. 

[19] In the resnlt, the conviction and sentence 
passed against the petitioners are set aside and 
they are acquitted of all the charges framed 
against them. Their petition is allowed and the 
rule is made absolute. 

K.S. Accused acquitted, 

A. I. R. (35) 1948 Patna 438 [C. N. 156.] 

Ray j. 

Kamakhya Narain Singh — Appellant v. 
Harkhu Singh — Eespondent. 

A.F. A.'D. No. 976 of 1946, Decided on 10-10-1947, 
from decision of Add). Sub-Judge, Hazaribagfa, D/- 
11-4-1946. 

(a) (Bihar) Court of Wards Act (9 [IX] of 1879). 

S. 18 — Benefit of property and advantage of ward 
— Wisdom of the authority concerned must be 
presumed regarding its decision. 
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In deciding whether the doing ot ft n'f^the 

4r\Y th^ benefit o! the property and the advantage of 
“ e"rabls oi latUude be per- 

■mikted to the ftuthovity concerned. The wsnom ana 
eft^oity ol the said authority must be presumed. 

liity of tenure than on bhaoh rent. ^ 

fhi (B.hari Court of Wards Act (9 [IX] of 1879). 

S. 70 - R^es under - Rults defining powers of 

manager are binding on him. 

third persons are concerned. rTvi\.t ift70^ 

s % wU 

Manuir.fgW-Non-compliance with-Laasa .suUra 

''‘Nli-aomplianca ..ith the P™f 4“™ f 

f94lpat”i60lna S. A.Ko. 977 of 1946 FoU. Para 9] 

powers in statutes -Existence of powers not to be 
inferred from omissions. , . . 

•Wbf^n the powers ate defined under a statute or 

SSSSsSSSSh* 

S5.SS 

L. B. 7 Eng. & It. Appeal Caa®3 on. [Para J 

Annotation : l’44.Com.) Civil P. C. Pre- N. 7. 

^Biha^^ Court of Wards Act (9 [IXl of 1879), 

Ss 18 and 70-Limitatlons on settlements-Limita- 

fionfprJvMad for _ No othar limUat.ons can bo 

’'"whel; the Manager boa been delegated P,“''®' 
eaSn ‘^“tt^men! and ‘he >taltationa to th,s eeUle^ 
ma^nt have also been provided for in It. iramea 
under 8. 70 in 1927. no other Na”pur 

'n? ““'‘^AetTml "sTeueh UmiSuons wuf'be 
S,r bL^edeS^Io’ SleTttUt of the aieQoanded^P- 

prietor. 

Oases referred ^ ^ lOos p c 148 55 I. A. 

Z^paol^g Paf A. I. B. 1929 Pat. 460-.118 I. O. 

s'L'p'or^teVW 3^“"A‘.;i.y.‘ 36 

kamakahya Narayan Singh v. Kanti Kumar, 
i. K. Jha and Shambhu Prasad 

B. C. Do and A. K. Oiofferji — for Respondent. 

Judgment. — This is e plaintiff's second 

appeal instituted in a suit for declaration of title 

to and recovery of possession 

zitat lands on setting aside eettlement thereof 


with the defendant-respondent by the Court of 
Wards. The plaintiff's estate “'as 
management of the latter from 1913 1931- ^^3 

impugned settlement was effected by the Manager. 
Court of Wards in the year 1923. The plaintiff 
on attainment of majority and his assumption 
of the management of the estate has j’fOhS 
this suit within thres years. Thus the suit is in 
time. The plaintiff's attack on the settlement is 
ba“ d on ^grounds, inter alia. settle- 

ment was prejudicial to “le 

estate, and that the manager m effecting the 
settlement exceeded the limits of his ^ ® 

defence, on the other hand, is that the 3®“ 
was effected by way of the bona ftde settlement 
of a dispute between the estate and the defen- 
dant, in consideration of the defendants s sur- 
render of his mokarrari rights to t*!® 33‘3‘f' 
Hence, he claimed occupancy right in the lands 
and advanced plea ot estoppel against the plain- 
tiff grounded on his subsequent ratification of 
the settlement and recognition ot the boldm„. 
The other contentions raised in the defence were 
not pressed in the Courts below and have not 

been taken up in this Court. 

[2] Before the trial Court, there was an issue 
of limitation; that too has since been abandoned. 
The material issues on which the parties went 

settlement of the suit land with the defen- 
dant valid, legal and binding on the plamtiQ i 
° 3. Has the defendant acquired occupancy right 
the suit land ? If so. can he be ejected . 

4. Is the plaintiB entitled to mesne profits . If -o. 

what amount.?” 

The trial Court answered the Brst two issues m 
the negative and the last one in the affirmative. 
The reasons assigned by the trial Court were . 
( 1 ) that the settlement with the defendant was 
not for the benefit of the estate; (2) that the 
manager was not vested with the power of 
making permanent settlement of lands (vide 

Rr. 70 and 228 , Court of Wards ^^nual 1927. 
corresponding to Rr. 65 and 2U of the ^^“^1 of 

a A .11 VtAinrv rkrAiiiniftlftl tO 


corresponding ro nr. oo aubA .*•»* 

1941); (3) that the settlement being prejudicial to 
the interest of theWard’a estate, was ^^otaanctioned 
by S. 18. Court of Wards Act; (4) that though ordi- 
narily under the provisions of Chota Nagpur 
Tenancy Act the defendant would acquire occu- 
pancy right in the lands by the lapse of 12 years 
under S. 17. Chota Nagpur Tenancy Act. in the 
present case the plaintiff’s disability lasted till 

the year 1937 which prevents the 
such right in favour of the defondant and (5) the 
conclusion in favour of the plaintiff s right to 
kbaa possession necessarily entitles him to mean 
profits according to the claim at RB. 35.15-0 pec 

^^? 3 ]^With the above findings, the trial Court 
decreed the plaintiff’s suit. The defendant then 
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preferred an appeal. Before the learned lower 
appellate Court two points were pressed : One 
■was existence of manager’s power to settle the 
lands. The second was the plaintiff’s recognition 
and ratification of the settlement gWing rise 
to estoppel against him. On the first point the 
Court held : 

“Thus from tbe above it is clear that the manager 
had power to create occupancy holdings rent of which 
did not exceed Es. 50.” 

In coming to this conclusion the learned lower 
appellate Court has held the rules framed under 
S, 70 of the Act questionable in the civil Court; 
that they have not tbe force of law so as to over- 
ride or restrict the powers of the manager in 
creating leases or farms by virtue of S. 18 of the 
Act in exercise of the powers delegated to him; 
that the rules are mere matters of procedure 
without any effect on tbe rights of a third party; 
and that the transaction in question was for the 
benefit of the estate and advantage of the ward 
within the meaning of the latter part of S. 18 of 
the Act. Begarding tbe contention as to estoppel, 
be agreed with tbe learned Munaif. In tbe result, 
he found that tbe Munsif bad committed an 
error in construing the law and granting the 
plaintiff a decree. 

[4] The plaintiff in second appeal has stressed 
two points, namely, incompetence of the manager 
to settle, and prejudicial character of the sette. 
ment to the interest of tbe estate. 

[5] I view the determination of the question 
as to beneficial and advantageous character of 
tbe settlement or otherwise as basic in the case. 
1 should, therefore, address myself first to this 
aspect of the question. The determinative facts 
are : (l) that tbe defendant from the time of his 
ancestor was bolding mokarrari interest in tbe 
village since its creation in tbe eighties of tbe 
last century. In order to indicate the danger to 
the estate in tbe ancient character of tbe mokar- 
rari interest, Mr, De invited my attention to a 
decision of the Privy Council in 7 pat. 649^ 
where it was held : 

“Where on the death of the grantee of a mokarrari 
istimrari patta, which upon its true construction is for 
life only, bis heirs or assignees remain in possession' 
claiming contrary to the contention of the grantor that 
the patta is permanent and heritable, they do not 
become tenants from year to year either under 8. 116, 
T. P. Act, 1882, or otherwise by operation of law. The 
possesion of tbe heirs or assignees, and of those 
claiming from them, is adverse to tbe grantor for tbe 
purpose of the Limitation Act, 1908, Schedule 1 , 
Art. 144, unless the grantor has recognised tbe exis- 
tence of a tenancy so that the relationship of landlord 
and tenant is created.*’ 

The core of Mr. De’a contention is that the estate 
manager in order to avoid the risk of the estate 
having had to lose the entire village, entered 
into an arrangement with tbe mukarraridars. 
By virtue of this arrangement renunciation of 


mukarrari right on tbe part of tbe defendant 
formed the consideration for the permanent 
settlement in raiyati right of the lands in dispute* 
The learned lower appellate Court in coming to 
his finding in favour of prudentiality of the 
settlement has given due recognition to this 
aspect. After adverting to tbe provisions of S. 18 
requiring tbe Court to do all such acts as it may 
judge to be most for tbe benefit of tbe property, 
and for the advantage of tbe ward, tbe learned 

lower appellate Court proceeds : 

"From the record it transpires that the suit lands 
which lie in village Lawalaung were formerly the 
mokarrari istamrari of tbe ancestors of the defendant 
and after tbe death of tbe mokarraridar, Eamgarh 
Estate resumed kbas possession. Subsequently, the 
defendant paid the eotire arrears of rent amounting to 
Bs. 8639-4*6 and in consideration of this the manager 
settled the entire area of lands in possession of the de- 
fendant in raiyati by virtue of a bukumnama. 

It is contended by the defendant that the settlement 
was made with him at a double rate of rent prevailing 
in tbe tbana. The respondent has not adduced any evi- 
dence in the lower Court to prove that tbe statement 
of the defendant is wrong.” 

The learned lower appellate Court has also come 
to a finding in consideration of the yield of tbe 
paddy lands of the locality as to tbe appropria. 
teness of tbe rental of Bs. S5- 15-0 per annum. He 
has also found that it was not possible for tbe 
manager of the Court qf Wards to bring under 
direct cultivation in 1923 vast tracts of land 
lying within tbe radius of about 65 miles from 
Hazaribagh town. Tbe only possible way of 
prudent management according to him, was to 
let them out either for a term of years or per. 
manently for the purpose of cultivation. This 
finding of tbe learned lower appellate Court has 
been challenged vigorously by Mr. Iba, counsel 
for the appellant. Before proceeding to consider 
his contention on its merit, 1 should observe that 
according to 8. 18 it is (for ?) tbe Court or whoso- 
ever acts in exercise of the powers delegated by 
the Court to exercise his individual judgment, 
if not discretion, in deciding whether tbe 
doing of a particular act is for the bene> 
fit of the property and the advantage of the 
ward. This principle is deduoible from tbe langu- 
age employed by tbe Legislature in enacting 
8. 18 of the Act. I consider this section to be 
the keynote to tbe legislation providing for pro- 
per management of ward!s estate by the Court. 
The material part of the section is phrased as 
follows : 

“The Court may direct the doing of all such other 
acts as it may judge to be most for the benefit of tbe 
property and the advantage of the ward.” 

I lay emphasis upon the words “as it may judge.** 

I shall not be understood to say that the Court 
should in all circumstances be considered to be 
the final Judge; but at the same time it would 
not be correct to hold that the civil Court, while 
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Bitting on judgment upon the prudent character 
of any act of the Court, it \ 9 ill weigh the matter 

i with a golden scale. A considerable amount of 
latitude must be permitted to the authority con- 
oerned. The wisdom and sagacity of the said 
authority must be presumed. Mr. Jha contends 
that the only prudent management of a ward s 
estate (proprietary) is to preserve the zirat lands 
by granting settlements on bhaoli rent by regis- 
tered leases for terms of years. In the absence of 
the Court of Wards, it is difficult to appraise the 
value of this contention. In cases of a small area 
of zirat lands and with good capacity for produc- 
tivity the argument may prove appropriate. 
Where the area is vast and productivity is low, 
as it is in the present case, it looks prima 
wiser to settle on cash rent on terms of o* 

tenure than on bhaoli rent. In case of adopting 
of the latter course, costs of management and the 
risk of non-realisation and consequent involve- 
ment of the estate in financial embarrassment 
due to litigation present the other side of the 
picture. I do not, therefore, accept the soundness 
of Mr, Jha*8 contention. Besides, that the settle- 
ment is not an imprudent one and that it was 
arrived at in course of bona fide management 
of the estate for the benefit and advantage of 
the ward’s estate is a finding of fact which is 
binding in second appeal. That the lands could 
have been leased out more advantageously and 
beneficially in a different manner turns out to be 
more or less a speculation in this case in the 
absence of any materials which can prove coun- 
tervailing factors to the ones on which the find- 
ing of the Court of appeal below is based. I 
would, therefore, refuse to depart from or dis- 
agree with the finding of the lower appeUate 
Court as to the beneficial and advantageous 
character of the settlement in question. 

[6] Mr. Jba further argued that aocordiug to 
the judgment of the appellate Court the 
ment took place subsequent to resumption of the 
mokarrari interest, and that there is nothing to 
connect the two acta. This again is a question of 
fact, and according to the final Court of fact, 
the two are connected with each* other as one 
being either the consideration or costs for ffie 
other. Mr. De cites a decision in 9 Pat. 347 to 
show that there is no absolute bar to the accrual 
of occupancy rights in zirat land and the only 
bar to such acquisition is by granting looses for 
a term of years or under a lease from year to 
year. This I consider does not help his argument. 
It is not to be forgotten in this connection that 
the lands were zirat lands of the mokarraridar 
and not of the proprietor. They were so recorded 
long after the creation of the mokarrari in 1864 and 
during the subsistence of the mokarrari interest. 
The record of rights in which the lands were 


recorded as zirat was published in the year 1910- 
1911. 

[ 7 ] The next question whether the manager 
overstepped the limits of his delegated powers 
must be considered in the background of the fact 
that the settlement was bona fide (?), beneficial 
and advantegeous to the wards’ estate. For the 
purpose of establishing that the settlement was 
ultra vires the powers of the manager, reliance 
has been placed upon certain rules framed under 
S. 70 of IX (B.C.) of 1879 (Court of Wards Act). 
The section so far as is material for the purpose 

in hand reads : . . , . 

“The Court may make rules consistent with tbis Act 
and Renerally for the better fulfilment of the purposes 
of vbis Act. The Court may from time to time alter, 
add to, or repeal such rules.” 

The learned lower appellate Court has entered 
into a long discourse regarding the legal efficacy 
of these rules. He is of opinion that as there is 
nothing in the statute providing that these rules 
will have the force of law', he sbculd nob ascribe 
such force to these rules. Though I am not in- 
dined to overrule this view as completely base- 
less, I consider the rules binding, confining myself 
to the rules with which I have to deal inasmuch 
as they define the powers delegated to the 
manager. In this connexion reference may be 
made to s. 16 of the Act. It provides that the 
Court may exercise all or any powers conferred 
on it through the Commissioners of the divisions 
or the Collectors of the district in which any 
part of property of the disqualified proprietor 
may be situated or through any other person 
whom it may appoint for such purpose. The 
manager appointed by the Court of Wards is 
“any other person appointed for such purpose.” 

Paragraph 2 of S. 15 provides : 

“The Court may from time to time delegate;iuy ot its 
powers to such Commissioners or Collectors or other 
person as aforesaid and may at any time revoke such 
delegation/^ 

The question, therefore, resolves into this that 
when tbe Court purports to exercise any of its 
powers through any of the persons indicated in 
the section, that exercise must be by observance 
of rules framed by it. The result, therefore, is 
when the officer concerned does not exercise tbe 
powers of tbe Court in accordance with the 
rules made by the Court, it cannot amount to 
exercise of power by the Court through him. 
Similarly with regard to delegation of powers, 
tbe Court has delegated powers through the 
agency of tbe Rules. When the officer does not 
observe the rules, he does not exercise tbe power 
delegated to him. Without the delegated powers 
tbe officer is functus officio, View’ed in this 
light, the rules are binding on the Manager. 
They may not have the force of law so far as 
third persona are concerned as held in a decision 
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of the Calcutta High Court referred to in the 
judgment of the learned lower appellate Court. 
The relevant rules discussed at the Bar and re- 
lied upon by the Courts below are Rr. 72 and 228. 
Rule 72 is one of the rules under the beading 
“under ol. 2 of S. 15 of the Act the Court has 
delegated the following powers to managers.” 
Rule 72, as it stood at the time of the settlement, 
was; 

•‘Uoder S.18 to sanction settlement or resettlements of 
raiyats’ holdings eitberatbigher or lower rents than were 
paid previously, and to sanction reductions of rent due 
to relinquishment of holdings, deaths and desertion of 
raiyats, diluvion of lands or to any other cause, when the 
rental of each holding so settled or resettled does not exceed 
Bs. 50 and the reduction in each bolding is less than 
Es. 10. The reduction in any one year should not exceed 
Rs. 100 and must be reported to the Collector. When the 
bolding is mukarrari, the Commissioner’s sanction is 
required to resettlements or reductions in rent.” 

[8] This rule was replaced by correction slip 
NO. 48, dated 15 7-1926, which reads: 

•‘Under S. 18 to sanction the creation of occupancy 
or non-occupancy holdings or the resettlement of hold- 
ings with occupancy or non-cccupancy raijats at 
higher or lower rents than were paid previously and to 
sanction reductions of rent due to relinquishment of 
holding, death and desertion of raiyats, diluvion of 
lands or any other cause, when the rental of each hold- 
ing so created or resettled does not exceed Rs. 50 and 
the reduction in each holding is less than Rs. 10. The 
reduction in any one year should not exceed Rs. 100 
and must be repotted to tbe Collector. When the hold- 
ing is mokartari, the Commissioner’s sanction is requir- 
ed.” ^ 

As I have already said, the rule is nothiug but 
definition of the powers delegated to tbe manager 
in the matter of settlement and resettlements. 
The rule opens with tbe words: "Under S. 18.” 
The opening words signify that the manager is 
to do any of the acts referred to in the rule only 
when he judges tbe act to be most for the be. 
nefit and advantage of the minor. Two things 
arise out of this namely, (l) that he is tbe Judge 
as to the beneficial and advantageous character of 
the settlement; and ( 2 ) that besides other limits 
to his power, the provisions of s. 18 would be 
tbe determining factor in matters of the mana. 
ger's competency. The rule limits the powder of 
settlement of holdings to cases when the rental 
of each holding does not exceed Rs. 60 . Coming 
to the facts of the present case, it is a case of 
settlement of raiyati holding the rent of which 
is Rs. 85-16-0. The settlement, therefore, is within 
the delegated powers of the manager. I have 
quoted the substituted Buie 72 in order to show 
that the latter is not only difi'erent from tbe 
former but is clearer. Reading the two together, 
it is clear to me that within R. 72 then prevail- 
ing, the manager had the power to create an 
occupancy holding the rental of w’hich does not 
exceed Es. 60 . He could do so without any re- 
ference to either the Collector or the Commis- 


sioner or the Court. So long as he acted as a 
delegate, bis act is on the the same footing as 
an act done by tbe Court. Tbe only contention 
advanced to show that tbe manager exceeded 
his delegated powers is directed against tbe be- 
neficial character or otherwise of tbe settlement. 
This contention must be overruled for the rea- 
sons already advanced for upholding the find- 
ing of tbe Court of appeal below that tbe settle- 
ment was a prudent one. 

[9] Tbe next rule is 228 . The marginal note 
to this rule reads: "Procedure for grant and re- 
gistration of leases.” How far non-compliance 
with this rule vitiates a settlement made by a 
manager does not, in my opinion, fall to be con- 
sidered in this case. Rule 72 defines tbe power, 
while this rule merely provides for a procedure of 
exercise of that power. If it was intended that tbe 
powers delegated in B. 72 will be either governed 
or restricted by this procedural rule, we should 
expect something more express than is to be 
found in tbe rule itself. Free of any authority, I 
would hold that any mistake in the observance 
of a procedure prescribed in this rule will not 
make the act of the manager ultra vires or void. 

I am, however, bound by two Division Bench 
cases of this Court, s. A. 157 of 1944^ and s. A. 
977 of 1946.'* The former lays down directly that 
non-compliance with R. 241 of a later manual, 
which corresponds to B. 228 with which I am 
dealing makes tbe setlement of the zirat land 
ultra vires. In that case in settling a zirat land 
tbe lease was effected without a registered docu- 
ment. This was in direct contravention of the pro- 
cedural rule. In tbe other case, tbe questions for 
consideration were whether tbe rules were ultra 
vires and whether the permanent lease was in ac- 
cordance with the rule. Tbe Court held that the 
rules were not ultra vires. In this connection reli- 
ance was placed on the unreported decision just 
stated above. With regard to the granting of the 
permanent lease, it was held that under ordinary 
circumstances, the manager had no power to 
grant such lease. Manohar LallJ. observed: 

“Has the rule then been complied with in this case? 

To b^in with, Uie impugned lease is a permanent 
lease. Therefore, tbe rule is at once infringed. No facts 
have been found or brought to our notice to show that 
any extraordinary circnmstances existed in this case, 
e. g., tbe necessity or tbe benefit to the estate which 
rendered such a transaction (wholly abnormal and 
extraordinary) essential for the good of the estate.” 

[lO] None of the decisions, however, hit the 
present impugned settlement. This settlement 
has been effected by a registered kabuliat as 
required under R. 241. Secondly, the cirenm- 
stances influencing the settlement are far from 
ordinary. It has been found to be for tbe benefitof 
the estate in the logical analysis of tbe facts and 
circumstances that constitute tbe context in 
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which the lease was grantefl. Taking the view 
that R. 228 does in a limited sense, control R. 72 
to a certain extent, the present settlement has 
not been affected in contravention of the said 

Mr. Jhahas taken me through certain sec- 
tions of the Chota Nagpur Tenancy Act in order 
to demonstrate how accrual of occupancy right 
can be prevented in respect of the landlord s 
privileged (zirat) lands. The basis of his conten- 
tion is that under all circumstances, such pre- 
cautions as will prevent accrual of occupancy 
rights in zirat lands should be taken by a mana- 
ger of the Court of Wards: that whenever and 
wherever such precautions are not taken the set- 
tlement would be beyond the powers of the Court. 
This is an argument which I am not advised to 
•countenance. I have given my reasons to show 
that in the present case the settlernent was 
rather for the benefit and advantage of the ward s 
estate than otherwise. Mr. De contends that the 
"Court” must be credited with the knowledge of 
the provisions of the Chota Nagpur Tenancy Act. 

In such circumstances, if the Court at all intend- 
ed that no settlement for creation of occupancy 
rights in zirat lands should be effected through the 
Court’s management, it should have said so ex- 
pressly. To meet this argument, Mr. Jha has 
cited certain authorities including L. R. 7 Eng. 

& ir. Appeal cases 653 at p. 657 to establish that 
|no inference can be drawn from omissions. I 
quite agree. When the pow’ers are defined under 
a statute or under statutory rules, their existence 
ought to be looked for in what has been said in the 
statute or the rule, as the case may be, not by im- 
plication fromomission. Express negation or clear 
omission may certainly be taken into considera- 
tion in construing ambiguous or equivocal expres- 
sions occurring in statutes or rules defining the 
powers. The existence of certain powers cannot 
be argued inferentially from omissions of what 
could have been if so intended, expressly provid- 
ed. But here in this case the manager has been 
delegated the power to sanction settlement. What 
are the limitations to this settlement have also 
been provided for in R. 72, and I have already 
1 dealt with these limitations. Besides them we 
icannot imply other limitations simply because 
(according to the tenancy law, such limitations 
(will be more beneficial in the interests of the 
disqualified proprietor. Whether such limitatioiis 
will be introduced into the rule because their 
introduction would make the management more 
beneficial to the ward's estate, in the light of the 
provisions in the Chota Nagpur Tenancy Act bar- 
ring accrual of occupancy rights in*zirat lands, 
is well answered by the limitations, provided in 
S. 18 of the Act, to the General Power of the Court 
which also applies to the powers of the Conrt’s 


delegates. Whether a precaution should be taken 
in a particular case, to prevent accrual of occu- 
nancy in respect of some zirat lands w ill be a 
matter for judgment of the officer concerned 
within the meaning of S. IS of the Act. How far 
the civil Court can interfere with such judgment 

has already been dealt with by me. 

[12] Under the circumstances. I find no merit 
in this appeal which is. therefore. dismissed with 

Appeal dismissed. 
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Rajih Nath Mukherjee — Appellant v. The 
Chota Nagpur Banking Association Ltd. and 

others — Respondents. ' 

■Letters Patent Appeal No. 23 of 1946, Decided on 
5-1-1948, from judgment of Shearer J., Reported m 

A. I. R. 1947 Pat. 40. 

fal Company— Articles of Association— Company 
given prior lien on shares for debts owed by sbare- 

holder^o company-power to sell 

lying debt without further consent of share-holders 

also given— Company suing share holder for debts 

and obtaining decree— Shares put to s®*® V' 

lion free of encumbrance— There was held waiver 

of lien— Lien held could not be exercised after 

decrer: M A. I. R. 1917 Pat. 10 REVERED 

Under an article of association of a Bank, the Bank 
had a prior lien on the shares of each share-holder for 
all his debts due to the Bank, and could '^hsplutely .ell 
and dispose of the shares standing m the name of any 
such debtor and apply the proceeds thereof in discharge 
of such debts, and could without aiiy 

share-holder, transfer the shares in the books of the 
Bank to a purchaser. The Bank sued to recover a de 
from one of the share-holders, obtained a decree an'i 
execution, the shares of the debtor were put to sell 
expressly stating that they would be sold free of incum- 
brance and purchased the same. There was no reduc- 
tion of capital under S. 65 (1). Companies Act. and the 
Bank ending that mistake was' made m purchasing the 

shares allowed the shares to remain in debtor s natne 
and subsequently sold the shares to some directors to 
satisfy the debt when the decree had become time bar- 
red. In a suit by the debtor’s heir for a declaration that 

the sales were nullity: ' , a Moor 

Held that the Bank’s conduct arnounted to clear 

waiver of the lien upon which it could not afterwards 

rely. 1 Comp. 410 and [1859) 14 E. R. (C. P.) 

Held further, that the rights upon the debt which 
formed the foundation of the hen, ceased to exist once 
the decree was obtained and became rights under the 
decree which could enforced only by execution, and 
once execution became barred there 
means of enforcing them; 12 A. I. R. All, 6 and 
6 A. I. B. 1918 P. c. 34, Ref.; 34 A.I.R. 1947 Pat. 40, 
BEVEBSED. tPara 10] 

(b) Letters Patent (Pal.). Cl. lO-Point inyolvmg 
questions of fact cannot be raised for first time m 

Letters Patent appeal. .... , 

A point which was not agitated in the lower Courts 
and which involves questions of fact cannot be permit- 
ted to be raised for the first time in Letters Patent 
. [Para 12] 

Annotation.— (’44-Com.) C. P. C. L. P. Cl. 15, N. 14, 
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Cases referred '. — 

1. 1 Campbell 410. 

2. (1859) 141 E. R. (C. P.) 499 : 6 C. P. (N. S.) 366, 

3. ( 25) 12 A. I. R. 1925 All. 6 : 83 I. C. 1033. 

: 5 A. I. R. 1918 P. C. 34 : 40 All. 
407 ; 45 I. C. 798 (P.C.). 


G. C. Mulcherjee—iot Appellant. 
B. C. De — for Respondents. 


Meredith J. — This is a plaintiff’s appeal 
under the Letters Patent from a decision of 
Shearer, J. sitting singly, and it arises out of a 
suit asking for a declaration that a sale of cer- 
tain shares of the Chotanagpur Banking Associa- 
tion was a nullity, and asking that the names 
of the purchasers of the shares should be deleted 
from the register of share-holders and the plain- 
tiff a name should be substituted. 


[ 2 ] The circumstances were that one Digen- 
dra Nath Mukherji, the plaintiff’s uncle, held 48 
fully paid shares of the Chotanagpur Banking 
Association (defendant 1). On 20 th July 1915 , 
Digendra borrowed a sum of Rg. isOO from the 
Bank upon a handnote. On l5th May 1923, the 
Bank obtained a decree upon the handnote 
against Bigendra’s heirs. In execution thereof 
on 3rd August 1935, the shares were sold through 
the Court and purchased by the Bank itself as 
decree-holder. The Companies Act of 1913 was 
then applicable, and under 8. 65 (i) of that Act 
DO company limited by shares shall have power to 
buy Its o^^ shares unless the consequent reduction of 

capital is yffected and sanctioned in manner hereinafter 
providea. 

There waa no reduction of capital, and apparent- 
ly the Bank soon realised that a mistake bad 
been made, and the shares were allowed to stand 
in the name of Digendra, while on 31st Decern- 
ber 1936 the secretary of the Bank transferred 43 
of the shares to certain Directors and their 
wives, the other defendants, in order to satisfy 
Digendra B debt. 


t3] The plaintiff eventually became Digen- 

dra a sole heir and applied for a successior 

certificate. For thia purpose he applied for dupli. 

cates of the share certificates, and the Bank then 

informed him that 43 of the shares had been sold 
to others. 


Then followed the present suit, the plain- 
tiff contending that the original sale was a nnlli- 

fL I second sale in 1936 as 

rsi mu ©igendra’s shares. 

16J ihe Munsif decreed the suit, and the 

bubordmate Judge in firgt appeal upheld that 

decision. Shearer, J. in second appeal, however, 

reversed the decision and dismissed the suit. He* 

agreed with the Courts below that the purchase- 

of its own shares by the Bank was a nullity, and 

that is not now disputed. He pointed out, how- 

ever, that under Art. 30 of the Articles of Asso- 

ciation of the Bank, to which the share-holder 

must be taken to have agreed when he purcha- 


sed the shares, the company bad a paramount 
or prior lien on the shares of each member for 
all his debts and could absolutely sell and dispose 
of the shares registered in the books of the 
company in the name of any such debtor and 
apply the proceeds so far as the same would 
extend in discharge and satisfaction of such debts, 
and without any further or other consent of the 
holder of the shares could transfer the same in 
the books of the company to a purchaser. He 
considered in view of this that the sale by the 
Secretary of the Bank, though possibly subject 
to certain irregularities with regard to notice 
and so on, was a good sale, and the plaintiff as 
Digendra’s heir consequently had no title to the 
43 shares. 

[6] Mr. Ganga Charan Mukherji for the 
appellant has urged a number of points which I 
shall deal with seriatim. 

[7] Mr. Mukherji’s first contention is that 
there is a definite finding by both the Courts of 
fact that the sale by the Bank’s Secretary did 
not purport to be in exercise of the right under 
Art. 30, and it cannot, therefore, be called a sale 
in virtue of the lien, and it was not open to 
Shearer J. to say that in selling the shares on 
Sist December 1935 the Bank purported to be 
exercising the right conferred on it by Art. 30 
of its Articles of Association. This argument 
does not appeal to me because even if the ^ale 
was not expressly made under the powers con- 
ferred by Art. 80, nevertheless the sale by the 
Bank must be attributed to those powers, and 
as long as the powers existed the sale would be 
a good sale. It is difficult to see how the Bank 
could have contemplated such a sale except 
under Art. 30, because the mistake in making the 
purchase bad undou'btedly been realised, and it 
was known that the purcabse was nothing, and 
the shares still remained the property of Digen- 
dra’s heirs. The real question is not whether the 
sale was expressly made under the lien, but 
whether, when the sale took place, the power to 
sell was there or not. 

[8] Mr. Mukherji’s second contention has 
much more force. He argues that when the Bank 
went to Court and ;took a decree on the hand- 
note and sold the shares in execution without 
any mention of the lien or attempt to rely upon 
it, the lien must be taken to have been abandon- 
ed. I consider this is correct. It was not merely 
that the Bank sued for recovery of the Joan 
without any mention of or attempt to enforce 
the lien, but it even expressly purported to sell 
the shares free of encumbrance. Exhibit 3A is a 
petition filed by the decree, holder on 18th April 
1935 stating that there was no encumbrance on 
the shares. Mr. B. C. De for the respondents says 

this merely means that the Bank meant that the 
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encumbrance would be put an end to upon the 
puiobase by satisfaction of the debt; but the state- 
ment that the gale was without encumbrance 
was irrespective of whether the purchase price 
fully satisfied the debt or not, and in fact the 
execution case was dismissed only on part satis- 
faction. In acting as it did, the Bank definitely 
held out to prospective purchasers that should 
any portion of the debt remained unsatisfied no 
attempt would be made to rely upon any lien 
•Upon these shares for satisfaction of the balance. 

In Halsbury’s Laws of England, Edn. 2, vol. 20, 
p. 684, Art. 738, we find it stated that a lien is 
waived or destroyed inter alia where a party 
-claims to retain goods on grounds different 
from those on which he rests his claim for lien, 
and makes no mention of the lien. A num^r 
of cases are referred to of which I may mention 
Boardman v. Sill (1 camp. 410.)V This was an 
action of trover for some brandy which lay in 
the defendant’s cellars, and which when demanded 
he had refused to deliver up, saying it was his 
own property. At this time, certain warehouse 
rent was due to the defendant on account of the 
brandy of which no tender bad been made to 
him. The Attorney General contended that the 
defendant had a lien on the brandy for the 
warehouse rent,- and that till this vvas tendered 
trover would not lie. But Lord Ellenborough con- 
sidered that as the brandy had been detained on 
a different ground and as no demand of ware- 
house rent had been made, the defendant must be 
taken to have waived his lien, if be had one. This 
doctrine was affirmed in Weeks v. Henry Gooda 
<141 E. R. (0. P.) 499=6 C. B. (N. S.) 366.)* In my 
opinion the Bank’s conduct in the present case 
amounted to a clear waiver of the lien, upon 
which accordingly it could not afterwards rely. 

[ 9 ] Mr. Mukherji’s next contention, in my 
opinion, also succeeds. He points out that 
whereas the handnote was executed in July 1915 
the sale relied upon did not take place until 
December 1986. Consequently not only bad the 
debt become time-barred but further execution 
of the decree was also time-barred under 9. 48, 
Civil P. C. Shearer J. dealt with this by pointing 
out that limitation merely puts an end to the 
remedy, but does not extinguish the right. Des- 
pite the bar of limitation, the debt continued to 
exist, and as long as it existed the lien subsisted 
and the Bank could sell in exercise of the lien. 
Mr. Mukberji’s answer is that all rights upon 
the handnote had been merged in rights under 
the decree. After the decree the decree- holder 
bad no other rights than those under the decree, 
and consequently such rights as he had could 
only be exercised upon the decree, that is, by 
execution, and once execution became barred 
there remained no rights which could be enforced 


in any other way. The lien ceased with the 
right, for there could be no lien onco there were 
no longer any rights upon which it could be 
founded. Reliance is placed upon Ahdid llahim 
Khan v. Bambharos Ojha (a. I. R. 1925 ale. 
6.)^ In that case it was held that after a decree 
upon a mortgage, the mortgage security had 
merged in the decree, and whatever rights the 
morlgagee afterwards possessed were the rights 
which be acquired under the decree. If owing 
to her own default she allowed her remedy 
under the decree to be barred by time she bad 
no longer any other rights to which effect could 
be given. Reliance was placed upon the Privy 
Council case in Het Hem v. Shadi Lai (45 I a. 
130)* wherein their Lordships had pointed out 
that when a mortgagee obtained a decree, that 
decree was a substitute for bis rights under the 
mortgage and when the right to execute the 
decree became barred by time the decree ceased 
to be operative. 

[ 10 ] In the same way it seems to me that in 
the present case the right upon the handqote, 
which formed the foundation of the lien, ceased 
to exist once the decree was obtained; and be- 
came rights under the decree which could be 
enforced only by execution, and once execution 
became barred there remained no other means 
of enforcing them. 

[11] On both these points the appeal- must, in 
my opinion, succeed, and it consequently be- 
comes unnecessary to consider Mr. Mukherji 3 
remaining two points, namely, that the decree 
must be regarded as satisfied by the sale unless 
and until the sale be set aside or judicially 
declared a nullity. This had not been done in 
1935, and consequently the Bank had no right 
or lien to enforce it. Secondly, that a lien of 
this type, which he characterised as an active 
lien which can bs used for attack by sale as well 
as in defence, can only be exercised within the 
period of limitation. 

[12] The defendants other than the Bank 
have appeared separately before us and argued 
that as hona fide purchaser for value, if the 
sales to them be set aside, they are entitled to 
compensation from the plaintiff or from the 
Bank under Section 65, Contract Act and under 
sch. 1, Table A, Regn. 11, Companies Act. No 
such questions, however, appear to have been 
agitated before the Courts below. Questions ofi 
fact are involved, whether the sales were bona 
fide, whether consideration was paid, and so on, 
and such a point cannot be permitted to bei 
raised for the first time in Letters Patent appeal. 
These defendants must seek their remedy, if any 
elsewhere. 

[ 13 ] I would allow this appeal, set aside the 
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decision of Shearer J. and restore that of the 
learned Munsif with costs throughout. ‘ 

Agarwala Ag. C. J I agree. 

s.c. Appeal allowed. 


A. I, R. (35) 1948 Patna 446 [C. JV, 158.] 
Manohar Lall and Meredith JJ. 


Jangal Singh and others — Appellants v. 
Miikund Kumar and others — Respondents. 


Letters Patent Appeal No. 21 of 1943, Decided on 
9'4-iy48, from judgment of Rowland J., D/- 18-3-1943. 

(a) T. P. Act (1882), S. 110 — Agricultural lease — 
Time of commencement of lease not specified — 
Lease becomes operative on day it was made — 
False recital of receipt of premium in lease deed 
cannot lead to inference that commencement was 
postponed. 

\Ybere an agricultntal registered lease deed recited 
that having taken Rs. 300 (salami), the lessor'settled the 
land with the lessee in permanent raiyalx right : 

Held, on a consideration of the general principles 
underlying Cb. V, T. P. Act, that the lease became 
operative on the date it was made and when the lessee 
accepted the terms of the lease. The mere fact that 
salami had not been paid could not lead to the legal 
inference that the lease was not made on that date. In 
the case of a lease some much clearer and more dednite 
indication of intention to postpone commencement 
would be necessary than a mere incorrect recital of 
receipt of salami : 28 A. I. R. 1941 Pat. 577; 15 A. I. R. 
1928 Cal. 392 and 6 A. I. R. 1919 Cal. 837, Re/, 

[Paras 9, 15] 

Annotation. — (’45 Com.) T. P. Act, S. 110, N. 1, 
pt. 6. 


(b) T. P. Act (1882), Ss. 107 and 117— Agricultural 
lease by registered instrument— Delivery of posses- 
sion is not necessary for validity. 

A valid lease of agricultural land can be made by a 
registered instrument and delivery of possession is not 
necessary in such a case : 28 A. I. R. 1941 Pat. 577, 

[Para 10] 

Annotation.— (•45-Com.) T. P. Act, S. 117, N. 4. 

(c) Evidence Act (1872), Ss. 101, 103 — Landlord 
and tenant — Registered sale deed — Recital that 
consideration was received — Onus to prove that 
recital is incorrect is on lessor and not lessee. 

In a suit by a lessee against the lessor based on a 
registered sale deed, it is not for the lessee to prove 
payment of consideration but for the lessor to prove 
the incorrectness of the recital in the document that the 
consideration had been received. [Para 111 

10^n”* 37^^°° — (’4G-Man.) Evidence Act, Ss. 101 and 


Cases referred '. — 

1. (;41) 20 Pat. 346 : 28 A. I. R. 1941 Pat. 577 : 192 
i* O. 451* 

1328 Cal. 392 ; 110 

i. U« OOOe 

3- ^’13) 23 C. W. N. 190 : 6 A. 1. R. 1919 Cal. 837 : 60 
i« C- 177* 


S. C. Ghosh — for Appellants. 

S. C. Mazumdar—tor Respondents. 

Meredith J. — This is a defendants’ appeal 
under the Letters Patent from a decision of 
Rowland J., setting aside the decision of the 
Subordinate Judge in first appeal and restoring 
that of the Munsif decreeing the suit. 


[ 2 ] The suit was for declaration of title and' 
recovery of possession by ejecting defendants 1 to 
3 (first party) the plaintiffs' case being that on 
29-6-1937, they had taken a settlement of the land 
under a registered lease ipatta) from the landlord, 
the pro forma defendant 4, upon a rental of Bs. S’ 
and a salami of rs. 300. They obtained posses- 
sion under this lease. The landlord, however, 
on 9 12-1937, executed three deeds of lease in 
favour of defendants 1 to 3. After this the latter 
forcibly ejected the plaintiffs, and a subsequent 
criminal case ended in the defendants' favour. 

[3] Only the principal defendants 1 to 3 con- 
tested the suit, and the defence was that tbo 
plaintiffs bad never paid the salami, and for 
that reason the lease was cancelled. The docu- 
ment had never been made over to the plaintiffs, 
and the latter had never got possession. 

[4] The learned Munsif held that the plain- 
tiffs had failed to prove payment of the salami^. 
but their interest in the land accrued upon 
registration of the patta, and accordingly they 
were entitled to succeed. The argument address- 
ed to him by the defendants that title was to 
pass only upon receipt of the premium carried 
no weight with him, because such an intention 
of the parties had been neither pleaded nor prov- 
ed. He believed the plaintiffs' story of posses- 
sion, and dispossession and he decreed the suit 
against the principal defendants with costs. 

[5] Only these principal defendants appealed. 
The learned Subordinate Judge said that the 
finding that the salami had not been paid bad 
become final because the plaintiffs bad not filed 
any cross-objection. Here he was wrong, as 
Rowland J., has pointed out, and be ought to 
have come to an independent finding. He pro- 
ceeded also to reject the plaintiffs' story of 
possession and dispossession, but mainly because 
of the non-payment of the premium. He said: 

“When they did not pay the conaideration or take 
the ^atta it cannot be reasonably believed that they 
(the plaintiSa) were allowed to take possession by 
defendant 4.” 

He further held that the patta showed that pas- 
sing of title and receipt of consideration were 
intended to be simultaneous, and that as consi- 
deration had not been received title bad not 
passed. In this view he dismissed the suit. 

[6] Rowland J., observed that the view of the 
learned Subordinate Judge was based upon 
certain rulings with regard to sale deeds and 
the same considerations did not necessarily apply 
to leases. Though the lease was an agrioultural 
one, and, consequently, chap, v, T. P. Act, waa 
not directly applicable, yet the provisions of 
that chapter could be referred to in so far as 
the law merely codified principles of general 
application to leases, and there was the authority 
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of Mohammad Hanif v. Khatrat Alt, 20 pafc. 

846 ' for tbe proposition that certain provisions 
in S 107, T. P. Act. 1882, represented the prevail- 
ing law with regard to agricultural lease also 
(though not. be it noted, the provision m that 
section that a lease of immovable property 
made by a registered instrument must be execut- 
ed by both the lessor and the lessee otherwise 
the lease would have been invalid as it was 
not executed by the lessee and there was no 
kabidiat). He pointed out that under s. no. 

T P Act, where no date of commencement is 
named in the lease, time begins to run from the 
making of the lease, and he thought that was 
applicable to leases generally. His opinion was 
that in construing a lease it must be held that 
it comes into force on the date when it is made 
unless there is some express provision to the 
contrary in the lease itself. Here there was none. 
The lease merely recited that having taken 
Bs. 300 the lessor settled the land with the lessee 
in permanent raiyati tight. He said, had his 
view of the law been otherwise a remand would 
have been necessary for findings with regard to 
the payment of the premium and the question 

of possession and dispossession. 

t7l In appeal a preliminary point was taken 
that defendant 4, Govind Siugb, died on 13.2-1943, 
before Rowland J.’s order of 18-3-1943, allowing 
the appeal. No steps had been taken for substi- 
tution, and the decree was, therefore, a nullity 
being against a dead person. 

[8] There is nothing in this point. The suit was 
never decreed against defendant 4 even by the 
Munsif, and there was never any appeal by 
defendant 4. He was not a necessary party, and 
there is no defect in the decree. 

[ 9 ] Next w'O were pressed with the conten- 
tion that Rowland J.’s views with regard to the 
law applicable to leases were wrong, and thfe 
same principle should be applied as in the case of 
sales. 1 am of opinion, however, that Rowland J. 
was right. I have read the patta, and it is un- 
questionably a present demise, and will operate 
as such from the date of registration. There is 
nothing in the document whatever to suggest 
that the commencement of the lease was to be 
postponed. I think in the case of a lease some 
much clearer and more definite indication of 
liDtontioii to postpono coiiiiii6iiC6in6Dt would bo 
Inecessary than a mere incorrect recital of receipt 
of salami when in fact salami might not have 
‘been received. 

[ 10 ] It baa further been argued that this was 
a mere agreement to lease, and that it could only 
become a completed lease by delivery of posses- 
flion. Reliance for this is placed on the case 
already referred to, Muhammad Hanif v. 
Khairai Alt 20 Pat. 846,' but that decision deals 


only with oral leases. There is no authority 
whatever for the proposition that a valid lease 
of agricultural land cannot be made by a regis^ 
tered instrument in the absence of delivery of 
possession. On the contrary, the provision in 
S. 107, T. P. Act, rdied upon in that case by 

Fazl Ali J. itself says 

“all other leases of immovable property 

either by a registered instrument or by an pral agret. 

ment accompanied by delivery of possession. 

If this represents the law in relation to leases 

generally, as Fazl Ali J. suggested, it follows 

that no delivery of possession is necessary in the 

case of a lease by a registered instrument, ibe 

argument that the document represents not a 

lease but an agreement to lease appears to me 

quite without substance. In terms it is a pro- 

sent demise, not an agreement subsequently to 

execute one. , ,, . 

[ 11 ] My view of the law is the same as that 

of Rowland J. See Dinanath v. Janki hatk 
Ray, 65 cal. 435^ and Eailash Chandra Bhomik 
V. Bijoy Kanta 23 C. W. N. 190.^ Had it been 
otherwise, I agree with his view that a remand 
would have been necessary. “Ot only because 
the Subordinate Judge has not come to an inde- 
pendent finding that the premium was not paid, 
but because even the Munsif’s finding on that 
point was based upon a misplacement of the 
onus. The finding was merely that the plamtins 
had failed to prove payment of consideration. 
It was not for them to do so, but for the defen- 
dants deriving title from defendant 4 to prove 
the incorrectness of the recital in the document 
that consideration bad been received. It was a 
very heavy onus in view of the fact that the 
lessor himself did not come forward to say that 
he had not received consideration. I think it 
was most certainly for the contesting defendants, 
if they wished to contradict a statement in the 
lease that the money had been received, to 
examine the lessor defendant 4 to deny it and, 
not having done so, their statement of non-pay- 
ment was not worthy of serious consideration. 

[12] 1 would dismiss this appeal with costs. 

[13] Manohar Lall J. — I agree. The case 
in 20 Pat. 846' is an authority for the proposition 
that the provisions of chap. 6, T. Act, al- 
though not directly applicable to agricultural 
leases, can be utilised to find out the general 
principle which govern the rights of the lessor 
and the lessee, unless there is a specific law or 
usage to the contrary regarding agricultural 
leases. For instance, an agricultural lease can 
be made orally accompanied by delivery of pos- 
session or by registered instrument which need 
not be executed both by the lessor and the lessee. 

[ 14 ] The question in the present case is whe. 
ther the lease in dispute was effective although 
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the salami had not been paid. By S. 105, T. P. 
Act, a lease confers a right on the lessee to 
enjoy the property when he accepts the transfer on 
the particular terms of that lease. Section lio 
provides that the day of commencement of the 
lease unless otherwise named in the document 
is the day of the making of the lease. Section 109 , 
£ub-cl. (b) provides that, if the lessee requests 
the lessor, the lessor is bound to put him in pos- 
session of the^property, and sub-cl. (c) provides 
that the lessor shall be deemed to contract with 
the lessee that, if the latter pays the rent reserved 
by the lease and performs the contracts binding 
on the lessee, he may hold the property during 
the time limited by the lease without interrup- 
tion. It will be noticed that it does not state 
that if the latter pays the premium where the 
consideration for the lease is both the premium 
and the rent reserved, then only he can hold the 
property. 

[ 16 } On a consideration of these general princi. 
pies, I am of the opinion that the lease in the 
present case became operative on the date it was 
made and when the lessee accepted the terms 
of the lease. The mere fact that the salami bad 
not been paid cannot lead to the legaL inference 
that the lease was not made on that date. I 
agree with my learned brother that ordinarily 
the terms of the contract must indicate clearly 
whether the making of the lease was postponed 
till after the payment of the premium. The false 
recital in the document about the receipt of the 
premium has no bearing whatsoever upon the 
question which we have to decide. 

[ 16 } I am not considering the case law which 
bears upon the question of passing of title from 
the vendor to the vendee on the mere registra- 
tion of the document, because the relationship 
between the 'vendor and the vendee ceases after 
the title has passed, but in the case of a lease the 
relationship starts from the making of the lease 
and continues till the end of the term of the 
lease. It is, therefore, not quite correct or safe 
to apply the principle of cases dealing with the 
passing of the title in the case of a sale to the 
case of a lease. It was open to the parties to 
contract that unless the premium is paid the 
lease will not become effective; in that case, the 
lease would have begun from the future date, 
namely, the date of the payment of the premium. 

[ 17 } For these additional reasons, I agree that 
the appeal should he dismissed with costs. 

V.B.B. Appeal dismissed . 
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Manohar Lall and Mukharji JJ. 

Midnapur Zamindari Co. Ltd Appellant 

V. Maneck Somi and others — Hespondents. 

A. F. O. D. No. 205 of 1944, Decided on 23-12-1947, 
from decision of Sub-Judge, Purnlia, D/- 14-1-1948. 

(a) Land tenures— Subsoil rights Raj Barabham 

— Taraf Satrakhani — Taraf Sardar held, was not 
sbikmi proprietor of ghatwali or non-ghatwali villages 
of Taraf — As between Eamindar of Barabbum and 
Taraf Sardar title to underground minerals and 
sub-soil rights held, was with Eamindar and there- 
alter went to plaintiff. 

Held, on evidence, (i) that the Taraf Sardar of Taraf 
Satrakbani of Raj Barabbum, was not a Sbikmi proprie- 
tor of the ghatwali or the non-ghatwali villages In suit 
appertaining to Taraf Satrakhani; 

(ii) that as between the Zaniindar with whom the 
Permanent Settlement of Raj Barabham was made in 
1793 and the Taraf Sardar, the title to* the undergronnd 
minerals and sub-soil rights was with the Raja and, 
therefore, with his transferee Kenny and thereafter ife 
went to the plaintiff; 

(iii) that neither the compromise of 1694Dortbeezecu« 

tion of the lease to Whyte and Coben, nor the makarrari 
lease of 1894 by R.obert Watson it Co. in favour of 
the Taraf Sardar nor tbo darmukarrari settlement of 
the same year by the Taraf Sardar with Robert Watson 
& Co., affected the title of the plaintiS either in fact or 
in law or by reason of the doctrines of estoppel and 
acquiescence; [Para 85] 

(iv) that since the Taraf Sardar had no claim to 
nnderground rights in tbe villages in suit as against 
the plaintiff, tbe defendants who were lessees from tbo 
Taraf Sardar had also no such right. 

[Paras 37, 44] 

(b) Landlord and tenant — Nature of tenancy— 
Proof of — Views of public officers cannot form 
basis of judicial'decislon. 

Opinions expressed by public officers in their reports aa 
to the nature of a tenure and the rights of a tennre- 
holder, although they are certainly entitled to weight, 
cannot form the basis of a judicial decision: 11 A. I. B. 
1924 Pat. 616 and 22 A. I. R. 1935 Pat. 33, Bsf. 

[Para 14] 

Cases referred '. — 

1. (’24) 3 Pat. 673 : 11 A. I. R. 1924 Pat. 6i6 ; 84 1. 0. 
405, Mathewson v. Secretary of State. 

2. {’34) 13 Pat. 517 : 22 A. I. R. 1935 Pat. 33 : 166 
I. C. 136, Muktakesbi Patranl v. Uidnapore Zamindary 
Co. Ltd. 

3. (’31) 68 1. A. 125 : 18 A. I. R. 1931 P. C. 89 ; 58 
Cal. 1187: 131 I. C. 753 (P. C.), Govind Narayan Singh 
V. Sham Lai Singh. 

4. (’12) 39 Ca), 696 : 39 I. A. 133 ; 15 I. O. 219 (P. O.), 
Durga Prasad Singh v. Brojo Nath Bose. 

5. Cp) 37 .Cal. 723 : 37 I. A. 136 : 6 I. C. 786 (P. C.), 
Hari Narayan Singh Deo v. Sriram Ghakravarti. 

6. (’26) 5 Pat. 80 : 13 A. I. B. 1926 Pat. 130 : 91 I. C. 

169, Midnapur Zamindari Co. Ltd. v. Ram Kanai Singh 
Deo. 

7. (’74) 12 Beng. L. R. 423, De Sonza v. Secretary of 
State. 

8. (’15) 37 All. 557 : 2 A. I. R. 1915 P. C. 98 : 42 I. A. 

202 : 30 I. C. 299 (P. O.), BUas Kunwar v. Desraj 
Ranjit Singh. 

9. (’31) 58 I. A. 29 : 18 A. I. R. 1931 P. C. 186 ; 10 
Fat. 407: 130 X. C. 315 (P. C.), Nageshwar Boksh Boy 
V. Bengal Coal Co. 

10. (’14) 20 C. L. J. 527 : 2 A. I. B. 1916 Cal. 250 : 

27 1. C. 471, F, £. Christian v. Narbada Eeoti. 
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11. (1840) 48 E. R. 1262. Viner y. Vaughan. 
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12. ("4£r22 P. li. T. 1009 ; 28 A. I. R 1941 Pat. 13 : 
20 Pat. 96 : 193 I. C. 760, Kusum Karaini Debya v. 

Jagdish Chandra Deo. ^oia • 

13. (’42) 23 P. L. T. 662 : 30 A, I. R. 1943 ^1 • 

203 1. C. 442, Purnendu Natayan v. Narendra Nath. 

S. C. Mas^imdar, Ramanugrah N. Singh and S. K. 

A/a«*m<iar— for Appellant. 

R. S. Chatter ji and U. N. Roy— tor Respondents. 

Manohar Lall J. — In this appeal by the 


maiionai: ajaia u# — 1 ^ • • 

Dlaintiff the principal question for decision is 
whether the appellant has title to the subsoil or 
mineral rights in the lands of village Mango and 
part of village Pardih lying within the ambit of 
Pergana Barabhum. 

12] The plaintiff is the Midnapore Zamindary 
Co. Ltd. who claim titie to the subsoil rights as 
the patnidar and permanent lessee of Taraf 
Satrakhani and others Tarafs in Pergana Bara- 
bhum under the zamindar R^a by various 
transfers from about 1885 onwards that will have 
to be noticed in detail hereafter-the villages m 
suit are admittedly situated in the ambit of 

Taraf Satrakhani. . a-a.,*. 

[ 3 ] On 7.1.1941, the plaintiff- appellant institut- 
ed a suit, T. S. NO. 3 of 1941. in the Court of the 
Subordinate Judge of Purulia upon the allega- 
tion that Badha Govind Singh, who was a tenure- 
holder under the plaintiff, without any r.ght to 
the subsoil and minerals in the properties in 
■ that suit, was allowing his servanto, eg^ts 
employees to carry away stone, ballast, bouldera, 
morrum and sand by digging, quarrying, ballasting 
etc. and trying to realise royalties. Accordingly, 
the plaintiff asked for a decree that the rights of 
the plaintiS be declared to the mines, minerals 
and subsoil in the properties in suit and a deor^ 
may be passed for a permanent iniunction res- 
training the defendant, his servants Md agents 
torn interfering with the rights of Pontiff 
company to those minerals and su^°'\"8h‘9- » 
was^^also prayed that the defendant may bo 
aaked to furnish an account of all the royalties 
realispd bv him in respect of the minerals. 

[4] Radba Gobind Singh in his written sUte- 

ment dlnTe^ inter alia that the had any 

rights whatsoever to the 

course of the trial further contended that bis 
txialto was not that of a tenure-holder under 
company but of an 

coeval with the zamindar of B^obhum fr^ 
whom the company claimed title. He also pleaa- 
ed that the suit of the plaintiff was barred by 
limitation, estoppel and acquiescence. 

fs] On 20 3 . 1941. the plaintiff company nl» 
another suit, Title Suit No. 109 of 1941 , m the 
Court of the same Subordinate Judge against 
Maneck Homi and Khurahed Maneckji Bbarocha 
in which, after reciting the above u^ 

which the plaintiff based his title, it was alleged 
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that these two defendants were claiming to hold 
the property in dispute under an indenture dated 
25-9-1919, executed in tbesr favour by Radha- 
gobind Singh and were threatening to ‘nterfere 
with the works of the contractors of the plaictiu 
and forcibly with the help of their creatures and 
latbials were threatening to stop the work of the 
plaintiff. Accordingly, the plaintiff prayed for a 
declaration that these two defendants had no 
ri«bt whatsoever to the minerals and subsoil 
rights in the property in suit and for a perma- 
nent injunction restraining them, their servants 
and contractors from interfering with the works 
of the plaintiff and bis licensees. 

[6] In the written statement these two defen- 
dants took a similar plea as was taken by their 

lessor Radhagovind Singh. They pleaded that Ra- 

dba^ovini was a necessary party to the suit ibey 
further alleged that the plaintiff had no title to 
maintain tbe.suit which was barred by limitation. 

[ 7 ] These two suits were tried together by 
consent of the parties and were disposed of by 
one judgment dated 14.1.1943, by Mr. Upeudra 
Narayan Singh, the learned Subordinate Judge 
of Purolia, who has written an able and exhaus- 
tive judgment. The learned Subordinate Judge 
held that neither the zamindar of Barabhum nor 
the plaintiff bad any title to the minerals or to 
the subsoil rights in the villages in both the suits 
and that the entire Taraf known as Taraf 
Satrakhani was held by the ancestors of Radba- 
eovind Singh from time immemorial not by 
virtue of anv grant from the Raja of Barabburn 
but by virtue of their own independent rights of 
a full proprietor and that they were not subordi- 
nate to but coeval with the Raja of Barabhum. 
He also held that the plaintiff was precluded 
from claiming the rights by reason of estoppel 
and acquiescence. Lastly, be held that the two 
suits of the plaintiff were barred by limitation 
because he was satisfied on the evidence that 
the possession of the defendants and their ances- 
tors was adequate in continuity, publicity and 
extent so as to entitle them to claim right by 
adverse possession. Accordingly, the two suits 

were dismissed. 

[8] From these decisions and decrees two 
appeals were preferred by the plaintiff, one to 
this Court and the other to the Court of the 
District Judge and this has been transferred to 
this Court. In First Appeal No. 32 of 1943 filed 
directly to this Court— Radba Gobind Singh was 
the respondent and in First Appeal No. 205 of 1944 
which was transferred to this Court — Maneck 
Homi and Khurahed Maneckji Bharucha ate the 

two respondents. 

[ 9 ] First Appeal NO. 32 of 1943 was disposed of 
as a result of a compromise by a petition dated 
6 . 9 . 1946 , between tbe plaintiff and Radba Govind 
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Singh. On© of the terms of the compromise was 
that on payment of a salami of Es. lO.OCO the 
plaintiff company will grant a permanent lease 
of the underground rights with respect to a 
number of villages including the villages in the 
suit against Homi and Bharucha. to Hadha 
Gobind Singh and that a regular lease will be 
registered containing the agreed terms~a draft of 
the proposed lease was also attached to the 
compromise petition. It was also stated in that 
compromise petition that the appeal against 
Maneck Homi and Khurshed Maneckji Bharucha 
will proceed and that the compromise was 
irrespective of the result of that appeal. In 
pursuance of that compromise we are informed 
a lease has since been registered. 

[10] First Appeal No. 205 of 1944 was taken 
up for hearing on 22. 4-1947. On that date learned 
advocate for Maneck Homi raised the objection 
that as a result of the compromise decree passed 
by this Court in First Appeal no. 32 of 1943 and 
of the execution and registration of a lease by 
the plaintiff in favour of Eadhagobind Singh, 
the plaintiff was no longer entitled to any relief 
and the decree of the lower Court should be 
affirmed irrespective of the correctness or other- 
wise of the findings of the Subordinate Judge. 
After hearing the parties we were satisfied that 
this objection was not well-founded {see our 
order dated 22.4-1947). We thought it desirable, 
however, that Radbagovind Singh should be 
made a party in this appeal. Accordingly he has 
been made a party and we have now heard 
learned advocates for the plaintiff-appellant, 
for the respondent Maneck Homi —respondent 
Khurshed Maneckji Bharucha has not appeared 
— and the learned advocate for Radha Gobind 
Singh who supports the appellant, Mr, S. 0. 
Mazumdar on behalf of the appellant has pre- 
sented a careful argument and we are indebted 
to Mr. R. S. Gbatterji for a very able and 
interesting argument. 

[11] Rights of Raj in Taraf Satrakhani : 
The zamindari of the Raja of Barabhum 
includes four principal Tarafs including Taraf Sa- 
trakhani in which the villages in suit are situated. 
The question whether the Raja of Barabhum with 
whom the permanent settlement of pergana Bara- 
bhum was admittedly made in 1793 is the sole pro- 
prietor of Taraf Satrakhani and the other three 
Tarafs, or whether the Taraf Sardars are shikmi 
proprietors coeval with the Raja of Barabhum 
has been the subject of a most exhaustive and 
illuminating judgment by the late Sir Jwala 
Prasad in 3 Pat. 673.* The question again came 
up for consideration in 13 Pat 517^ where Ehwaja 
Mohammad Noor J., in a considerably shorter 
judgment has clearly set out the real position of 
the Taraf Sardars. It has been held in these two 


judgments that the claim of the Taraf Sardars was 
to be treated as independent proprietors coeval 
with the Baja of Barabhum was not correct and 
that they were subordinate tenure-holders under 
the Raja to whom they paid Panchak or quit- 
rents in addition to the performance of police 
duties for which they enjoyed the remaining 
portion of the villages in their respective Tarafs. 
These two judgments have discussed and consi- 
dered the important materials that were relied 
on, viz., the oft-quoted judgment in the suit of 
1872, the rafanama by which the dispute between 
the company, the predecessor of the plaintiff com- 
pany and the Taraf Sardars was settled, the Ismna- 
visi of 1833 and the Report of Munsbi Nandji of 
1883, the notes and views of Col. Dalton, Strachy, 
Risley, Sifton and other public officers. Apart 
from some other evidence, these materials have 
again been placed before us in the record of 
these two suits. It has been pointed out in the 
judgments in 3 pat. 673* (which concerned Taraf 
Panchardari) and in 13 Pat. 517* (which concerned 
Taraf Tinsaiya) that the comments and views of 
the public officers are entitled to weight but can- 
not form the basis of a judicial decision and 
that the origin of these Taraf Sardars and their 
relation with the Raj Barabhum are matters of 
ancient history and reliable data are not available 
to come to any definite conclusion but this can 
be safely concluded that at the time of the 
Permanent Settlement and ever since the Taraf 
Sardars were undoubtedly treated as subordinate 
tenure-holders, and that when in 1833 a dispute 
arose between the zamindar, the ghatwals and 
the sardars as to whether the latter held any 
mal land over and above the lands which they 
held as ghatwali tenures, they filed ismnavisi 
showing what lands are held as mal and what 
as ghatwali lands, and the dispute further ac- 
centuated in or about 1884 when the Raja of 
Barabhum granted the patni lease to Robert 
Watson & Company who threatened the Sardars 
and the Government with an expensive and pro- 
tracted litigation. At that time the Taraf Sardars 
again appear to have claimed to be shikmi 
zamindars, but at the instance of the Govern- 
ment Mr. Risley brought about a compromise in 
1884 in which the claim of the Taraf Sardars to 
be treated as shikmidars was disallowed. On an 
examination of this history the learned Judges in 
those two cases, as I have stated above, came to ^ 
the clear conclusion that whatever the posi- 
tion of the Sardars may have been in the past, 
ever since the Permanent Settlement they have 
undoubtedly been nothing more than subordinate 
tenure- holders. The conclusions arrived at in 
those two judgments, however, are not binding 
upon Radha Gobind Singh, Maneck Homi and 
Kburebed Manekji Bharucha who were no 
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party to those suits, but the reasonings of 
the learned Judges are entitled to the highest 
weight and must be followed by me unless I am 
forced to different conclusions from the very 
materials which they examined and which have 
also been placed before us. Of course, if there 
are any materials other than those which the 
learned Judges examined, it will be the duty of 
this Court to come to an independent conclusion 
in deciding the title of the parties. 

[12] To begin with, it must at once be stated that 
as between the plaintiff and the two respondents 
the right in the minerals must be originally pre- 
sumed to be either with the Raja of Barabhum 
or with the ancestors of Radha Gobind Singh. 
This view is based on the Privy Council case in 
68 I. A. 125® where it has been held that the sub- 
soil rights in land forming part of a permanently 
settled zamindari are presumed at all events 
when they are not claimed by the Crown to 
belong to the zamindar and unless the grant ex- 
pressly included the subsoil rights it would not 
convey them ; see a/so 39 cal. SSO"* — the case of a 
ghatwal of Manbhum which followed the decision 
of the Privy Council ih 37 cal. 723.® I am. there- 
fore, unable to entertain the argument of Mr. 
Chatterji that the title to the minerals should be 
held to.be with the Government. This is against 
the defence taken by these two defendants in the 
written statement and was not raised in the 
Court below. 

[13] I now proceed to discuss the evidence 
which is to be found in the records of this case 
to show that the view taken by this Court in the 
two cases referred to above must be accepted as 
correct at least up to the year 1891. 

[ 14 ] The judgment of Mr. Rowlett (Ex. 4) of 
the year 1872 clearly established that Taraf Sat- 
rakhani was a ghatwali tenure and that the 
Taraf Sardar of that date entirely failed to prove 
that he held it as a shikmi zamindari. The 
Report of Munshi Nandji (Ex. 29) of 1883 clearly 
takes the same view in paras 04 and 05 and the 
conclusion reached there was that it was conclu- 
sively established that Taraf Satrakhani was a 
ghatwali tenure and there was no land within its 
ambit in the possession of the Sardar Ghatwal 
which could be said to belong to him as a shikmi 
zamindar. The learned Subordinate Judge has 
relied upon para. 61 of the Report, but, in my opi- 
nion, he erred in treating the statement in this 
paragraph as the opinion of Munshi Nandji 
because the paragraph merely gives an extract 
from an earlier report of Babu Bai Charan 
Ghose, the Personal Assistant to the Commis- 
sioner of the Division, dated 26 8-1876. The 
lafanama or the deed of agreement between Man- 
moban Singh the father of Radba Gobind Singh 


and Robert Watson & Co. and the Government, 
known as the Ghatwali Rafanama — Ex. ll — also 
clearly recognizes this position in various para- 
graphs. e.g., paras. 10,13 and 15. The opinion of 
Sifton in the Settlement Report of Barabhum, 
of Mr. Dent, the Joint Commissioner for the year 
1632, of Col. Doulton and of Strachey show that 
they took the opposite view and these have been 
chiefly relied upon by the learned Subordinate 
Judge. But it is now well settled that these opi- 
nions, although they are certainly entitled to 
weight, cannot form the basis of a judicial deci- 
sion. As a contrast, Risley and Nandjee took the 
opposite view. It may also be stated here that in 
the Survey record of rights (Ex. 2C series) Man- 
mohan Singh is recorded as a mukarraridar 
under the Midnapore Zamindari Co., who was 
recorded as patnidar under the Raja of Bara- 
bhum. This entry in the record of rights has a 
statutory presumption of correctness attached to 
it. For these reasons I am saitafied that it must 
be held that up to the year 1891 the evidence dis- 
closes that the ancestors of the parties, namely, 
the Raja and the Taraf Sardar of Satrakhani, 
accepted the position which was undoubtedly the 
correct position in law on the evidence that the 
Raja of Barabhum was the zamindar with whom 
the whole of the pergana. including Taraf Sat- 
rakbani, was permanently settled by the Govern- 
ment andrthat the Taraf Sardar was a subordinate 
tenure-holder under him. 

[ 15 J Has the position then been altered by 
reason of any subsequent event as may appear 
from the evidence which is to be found in this 

case ? 

[16] On 9-2-1892, Manmohan Singh instituted 
a title suit for a declaration that the rafanama 
or the Ghatwali agreement of 1884 should be set 
aside as the Commissioner of the Chota Nagpur 
Division, who signed the agreement on behalf of 
Manmohan Singh whose estate was then under 
the operation of Act 6 [vi] of 1884, was not 
authorised in law or in fact to enter into this 
agreement which was alleged to have been en- 
tered into through foul and undue influence : see 
EX. 7 (p. 42 of part 3 of the paper-book.) In that 
plaint it was asserted in para, l that Taraf Sat- 
rokbani was the ancestral zamindari interest of 
the plaintiff for which he was liable to pay 
panchak jama of Rs. 873-10-0 annually to the 
Raja, but there is no specific allegation in the 
plaint that the Sardar was the shikmi proprietor 
or an independent proprietor of Taraf Sat- 
rakbani. In the written statement (Ex. 8) Robert 
Watson & Co. (who had obtained patni leases of 
pergana Barabhum from the Raja in 1885 and 
1890) clearly stated in para. 7 that the plaintiff 
had no shikmi zamindari right in Taraf Sat- 
rakbani. The dispute between the patties was 
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sektled by a compromise {Ex. 9) dated 18-8-1893. 
The first term of the compromise was : 

“That out of Taraf Satrakbaoi appertaining to 
p^rgana Barabbum, the mouzas included in Sch. 1 
below constitute ancestral gbatwali interest and the 
mouzas mentioned in Sch. 2 below constitute ancestral 
istimrari interest of the plaintiff and they are included 
in Taraf Satrakhani and Taraf Satrakbani constitntes 
patni taiug interest of us, the defendants.” 

The third term shows that in lien of the deed of 
compromise of 1884 the rights of the parties will 
now be regularised by this compromise of 1893. 
By paras. 4 and 6, Manmoban Singh agreed to 
pay Rs. 240 for the gbatwali villages and Rs. 2100 
for the non-gbatwali villages to the defendant 
comi^ny. The learned Subordinate Judge takes 
the view that by this compromise the defendant 
company recognized the claim of Sardar Ghat- 
wal to be the independent proprietor of the 
villages within the ambit of Taraf Satrakhani. 
Before considering whether this view is correct 
it is necessary to find out what was the title of 
Robert Watson & Co. on the date of this suit. 

[17] On 27 2-1883, the Haja of Barabbum made 
an ijara settlement with Robert Watson & Co. 
for a term of 2i years, 1290 to 1310 Fasli, at an 
annual jama of Rs. 20,000 which amount was 
reduced in the following year to Rs. 19,000; the 
ijara was for the entire zamindari and some 
portion of it was given in patni : see the recitals 
in Ex. 1 (p. 21) and Ex. 1 (a) (p. 30). 

[18] On 8-3-1885, the Raja executed a perma- 
nent patni lease at an annual mukarrari jama 
of RS. 4500 on receiving a salami of rs, 80,000. 
It is recited in Ex. 1 (at p. 22) that the Raja bad 
promised at the time of the ijara that if within 
the term of the ijara, Robert Watson <fe Co. 
desired to take patni settlement of the four 
Tarafs and the villages lying within the boundaries 
situated therein, that is to say, the gbatwali 
villages excepting the non.ghatwali villages, he 
will be prepared to. grant a patni settlement and 
that it was in accordance with this promise that 
the Raja was making the patni settlement of the 
gbatwali villages only situated within all the 
four Tarafs together with the subsoil and mineral 
rights. Paragraph 14 of Ex. 1 excludes the non- 
gbatwali villages which are mentioned in para. 15 . 

[19] On 29-6-1890, by Ex. 1 (a), the Deputy 
^mmissioner on behalf of the Raj. after reciting 
the i]ara settlement of 1883 and the patni settle, 
ment of 8-3.1885 made a patni settlement of the 
non.ghatwali village together with the subsoil 
rights in favour of Robert Watson & Co on re 
ceiving a salami of Rs. so.ooo and at a per- 

manently fixed patni jama of Re. so69.3.io 
gandas. 

[ 20 ] It appears, however, that the subsoil 
rights in the whole of the pargana had already 


been transferred by the Raja to Mr. N. Kenny 
by a mukarrari patta— Ex. 2 (a) dated 12-11-1881. 

[ 21 ] It is, therefore, clear that on the date of 
the suit of 1892, Robert Watson & Co., did not 
possess the underground rights either in the 
gbatwali or in the non.ghatwali villages situat- 
ed within the four Tarafs although the Baja 
purported to grant these by the two documents 
of 1885 and 1890. 

[ 22 ] By the compromise of 18-8-1693, Man- 
mohan Singh and Robert Watson & Co. settled 
their differences by stipulating that the previous 
rafanama of 6-3 1884 will be now superseded by 
the terms of this compromise (Ex. 9) and further 
in accordance with another term of this compro- 
mise a mokarrari patta and a mokarrari kabu- 
liat were executed by Robert Watson & Co., in 
favour of Manmoban Singh and by the latter 
in favour of the company (Ex. c, p. 62 and 
Ex. 3, p. 60) dated 16-2-1894. The recitals in 
Ex. c, the mokarrari patta, are that Taraf 
Satrakhani is included in the patni taluk of 
Robert Watson & Co,, and the non-gbatwali 
villages described in sch. 1 are in the posses- 
sion of Manmoban Singh. It also recites 
that with regard to the non-gbatwali villages 
a sum of Rs. 2100 will be paid by Manmoban 
Singh and his successors perpetually to the com- 
pany and that an annual pancbak of BS; 240 
will be paid by Manmoban Singh and bis succes- 
sors with regard to the Gbatwali villages. It is 
also recited in the Mokarrari kabuliat that tbe 
company will possess and occupy tbe non-gbat- 
wali villages mentioned in the schedule together 
with the dsDgas, hills etc,, — villages Mango and 
Pardih are specifically mentioned at pp. 61 and 
63 in the schedule. 

[23] Upon a consideration of the terms of the 
compromise of 1894 and the terms of tbe mokar- 
rari patta and tbe mokarrari kabuliat of 16 2- 
1894, I am of tbe opinion that tbe parties did 
not specifically alter tbe position in law, that 
tbe Baja of Barabbnm was the zamindar of the 
entire pergana Barabbum but established tbe 
position that the company would be in posses- 
sion of tbe entire underground rights in tbe non- 
gbatwali villages and also in tbe gbatwali vil- 
lages btrt tbe right of Manmoban Siogh to be in 
possession of the gbatwali villages and the non- 
ghatwali villages was recognised. 

[24] Tbe title of Watson & Co. in pergana 
Barabbum was conveyed by Ex. 18 (c) on 15-4- 
1696, to Herbert Mathewson who conveyed tbe 
whole of his interest to the plaintiff on 25-6-1906, 
by EX. 18 (d). 

[ 26 ] It is well to recapitulate tbe pc^tion. 
Tbe company, predeoessor of tbe plaintiff, came 
to a settlement with regard to the andergronnd 
rights in the villages, both gbatwali and the non- 
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ghatwali. in Taraf Satrakhani— tbe company 
was claiming to be entitled to the underground 
rights as a permanent lessee from the Eaja and 


Manmohan Singh was claiming that right as an 
independent Shikmi proprietor. It may be stated 
here that I am not referring to the dispute 
which had been continuing for years past be- 
tween the Raja and the Taraf Sardars as to 
the rights of the latter to remain in possession 
of the non.ghatwali villages over and above 
those which were found to be in their possession 
in the Ismnavisi of 1833 — the number of snch 
villages had increased since the time of the Per- 
manent Settlement and I have seen it stated in 
several judgments of this Court that Robert 
Watson & Co. came on the scene as a powerful 
champion of the rights of tbe Raja to take pos- 
session from the Taraf Sardars of those villages 
of which they had been alleged to be in wrong- 
ful possession. It will be noticed that the com- 
promise of 1894 could affect the rights of Kenny, 
who, as stated above, had obtained a transfer 
of the entire mineral rights from the Raja as 
■far back as 1881 . 

[26] The rights of Kenny were transferred to 
tbe plaintiff in this way. On 24-2-1882, Kenny 
made a declaration of trust with respect to the un- 
derground rights in Raj Barabbum by Ex. 14. The 
schedule gives the names of all tbe cosharers 
who bad acquired these underground rights. 
Kenny himself held a 8/32nd share. In 1891, tbe 
Barabbum Coal Co. was formed to acquire the 
rights of those eosbarers — Ex. IG is the Memo- 
* randum of Association dated 28-1-1891. On 5-2- 
1891, the eosbarers including Kenny entered into 
an agreement for sale of their rights in the per- 
manent mukatrari of 1881 in favour of Bara- 
bhum Coal Co. (Ex. 16). Kenny died between 
1891 and 1905 leaving a will. One Foley on 2 - 12 - 
1905, obtained letters of administration from 
the Calcutta High Court to the assets of Kenny 
inoluding the assets specifically disposed of by 
the will and those with regard to which thwe 
was an intestacy. Under tho powers granted by 
the letters of administration, Foley transferred 
the rights of all the eosbarers including Kenny s 
rights in the mukarrari patta of 1881 in favour 
of Barabbum Coal Oo.-Ex. 18 . On 14.7-1916, 
Barabbum Coal Co. transferred their rights thus 
acquired in favour of Billinghurst — this decu- 
ment has nob been printed in the paper book 
but the date has been supplied to us by the 
learned advocates appearing before us. Billin- 
ghurst finally transferred tbe rights which be 
acquired in 1916, to Midnapore Zamindary Co., 
tbe plaintiff, on 15-1-1917, by Ex. 18 (b). 

[27] It will be seen, therefore, that the plain- 
tiff acquired rights to the underground rights 
in the entire Raj Barabbum only in 1917. 


[ 28 ] Ik is as well to dispose of here an argu^ 
ment of Mr. Cbatterji that the plaint, fl did 
not acquire any rights in 1917 as Foley bad 
acquired no rights whatsoever under the letters 
of administration. His argument is that the 
rights of Kenny under the mukarrari patta of 
1881 were not disposed of by the will and as 
there was an intestacy the letters of administra- 
tion gave no rights in law to Foley . It is enough 
to refer to the case in 6 Pat. 80^ where this 
argument was expressly considered and overrul- 
ed by a Division Bench in tbe following words; 

“Now it >3 quite true that Kenny did not deal with 
the demised property in his will and 
ordinate Judge is right in saying that 
property is ooncerned, he died intestate. ^ 

estate of an intestate has to be tbe 

course of law; and S. 179. Succession Act. says 
•executor or administrator, as the case 
deceased person, is his 1 * 6^1 representative for all pur 

poses, and all tbe property of the deceased 
in him as such.’ Now what is the meaning of the wor^ 
‘all the property of the deceased’? There is high auth^ 
rity foc^the view that the words ‘all the property 
deceased’ must be construed as meaning the actual pro 
peJ^of the deceased, whether held by him for h.s own 
benefit or for the benefit of others : see 12 L. R- 

423.7 There is no reason to doubt jtjator 

mised property vested in Eoley as such administrator 

under S. 179, Succession Act.” 

Das J. who delivered tbe judgment, 
onto consider whether Foley was entitled to 
convey the property to the Barabbum Coal Oo. 
and comes to tbe conclusion on a cocsideration 
of various sections of the Succession Act that the 
conveyance in favour of Barabbum C^al Co. 
wras not liable to be attacked and therefore the 
plaintiff company had established his title to the 
demised property in consequence of 
Baction between Barabbum Coal ^ 
fihurat and from Billinghurst to Midnapore 
Zamindary Co. Ltd. I am bound by the decision 
of a Division Bench and in my view it "was a 
correct decision. I must, therefore, overrule this 

contention. 

[29] The learned Subordinate Judge thought 
that by the compromise of 1893, Robert Watson 
& Co. accepted the position that Taraf Satra- 
kbani was an independent zamindan of Man- 
mohan. As I construe the compromise, I do not 
accept that position. But. even if that position 
ig accepted, it does not alter the situation bo- 
cause Robert Watson & Co. acquired tbe rights 
to the minerals by tbe transactions of 1894, several 
times referred to above, and certainly the 
plaintiff as tbe transferee of Kenny s interest 
acquired those rights only in 1917 and was not 
bound by tbe compromise between Manmohan 
Singh and Robert Watson & Co., because in that 
view Robert Watson & Co. had only the patm 
rights and not the subsoil rights even though the 
Raja purported to transfer the subsoil rights 
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also to Robert Watson & Co. in 1885 and 
1890. 

[30] But it is argued that there are some 
further transactions, both before and after the 
compromise of 1894, which alter the position. 
On 15-10- 1890, Manmohan Singh made a perma- 
nent mukarrari settlement with A. Cohen of the 
underground mineral rights in Taraf Satrakhani 
in the non-ghatwali villages; see the kabuliat 
Ex. a(i) at p. 3G, where stone quarries in village 
Pardih, one of the villages in suit, are expressly 
excluded. On 11-10-1893, Manmohan Singh made 
a temporary settlement with A. Whyte for 80 
years, I30l to 1330 Fasli of the underground 
rights in the ghatwali and non-ghatwali villages 
of Taraf Satrakhani subject to the rights of 
Cohen in the non-ghatwali villages: Exhibit A 
( 2 ) p. 48. In this document the previous lease 
to Cohen is recited in this way : 

“ Prior to this, the settlement of subsoil right of the 
mauza lof Taraf Satrakhani mentioned in schedule ka 
which you made with Mr. Cohen was in respect of 
minerals only, you did not settle the aforesaid lime* 
stone, etc. ” 

In schedule ka to this document, villages Mango 
and Pardih are specifically mentioned (at dd. 50 
and 51). 

[31] On 20th February 1894, Manmohan Singh 
executed a darmokrrari patta having obtained 
a mukarrari patta from Robert Watson & Co , 
on 16th February 1894. as stated already, by 
which he settled some excess mal lands in Taraf 
Satrakhani with Robert Watson & Co., ex- 
pressly excepting what was settled with Cohen 
and with Whyte in 1890 and 1893. 

[823 It is argued on behalf of the respondents 
that the effect of these transactions just refer- 
red to was that the plaintiff is estopped from 
denying that Manmohan Singh had a right 
to toe underground rights which he transferred 
to Cohen and Whyte and also by darmukarrari 
transaction with Robert Watson & Co., itself. 
In the first place, there is no evidence that 
Cohen and Whyte ever entered into possession 
of the underground rights which they obtained 
by the leases of 1890- and 1893, or even if they 
entered into possession that they remained in 
possession for any appreciable period. The 
leases in favour of Cohen and Whyte must, 
therefore, be ignored. The darmukarrari tran- 
saction in favour of Robert Watson & Co., did 
not relate to the lands of the villages in suit 
but expressly related to some excess villages 
which were outside those villages which were 
measured and demarcated as ghatwali both by 
Munshi Nandji and Mr. Risley — the villages in 
suit are not to be found in the schedule to the 
darmukarrari kabuliat. This transaction, there- 
fore, is of no assistance to the defendants- in 
the present case. 


[33] But the most serious contention which 
the plaintiff has advanced is that Robert Wat- 
son & Co., are not the plaintiffs. As I have 
shown above, the plaintiff became entitled to 
the mineral rights in 1917 and the mineral 
rights were with Eenny and his co-sharers 
ever since 1881 and neither Eenny nor bis co- 
sharers nor their successors were parties to 
these transactions. 

1.34] 1 do not understand how the learned 
Subordinate Judge has come to the conclusion 
that in view of the terms of these two docu- 
ments the plaintiff is precluded from claiming 
the rights of (by ?) estoppel and acquiescence. 

[35] I, therefore, conclude as follows : 

. (1) The Taraf Sardar'^has not established on[ 
the evidence that be is a sbikmi proprietor 
of the ghatwali or the non-ghatwali villages 
appertaining to Taraf Satrakhani. 

( 2 ) As between the zamindar with whom the 
Permanent Settlement of Raj Barabbum was 
made in 1793 and the Taraf Sardar, the title to 
the underground minerals and subsoil rights ‘ 
is with the Raja and, therefore, with bis trans- 
feree Kenny and thereafter it has come to the ' 
plaintiff. 

(3) Neither the compromise of 1894 nor the 
execution of the leases to Whyte and Cohen, 
nor the mukarrari lease of 1694 by Robert 
Watson & Co., in favour of Manmohan Singh 
nor the darmukarrari settlement of the same 
year by Manmohan Singh with Robert Watson 
& Co., affect the title of the plaintiff .either in 
fact or in law or by reason of the doctrines of 
estoppel and acquiescence. 

[36] The underground rights having thus been 
found to be with the plaintiff, have those rights 
been transferred to the defendants Homi and 
Bharuoha? 

[37} No document has been produced in 
this case to show that by any express words 
either the Raja or Kenny or the plaintiff trans- 
ferred the underground rights to Manmohan 
Singh apart from the documents of 1894 which 
I have discussed above. The two defendants 
are in further difficulty because their title to 
the underground rights in the villages in suit 
is based upon the lease by Radbagobind Singh, 
dated stb September 1919: Ex. la (e). A perusal 
of this lease would show that the underground 
rights have not been transferred expressly and 
clearly to Homi and Bharucba. These defen- 
dants, therefore, have no underground rights 
whatsoever in the village in suit. 

[38] I have already shown that the lessor 
of these defendants, Radbagobind or bis father 
Manmohan Singh, had no claim to the ander- 
ground rights in these villages as against the 
plaintiff. 
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[89] One of the argumenta accepted by the 
learned Subordinate Judge was that the leaae 
of Kenny did not extend- to the entire parganna 
Barabhum but only to some specified limit 
which was indicated in red in the map attached 
to the lease but as the map has not been pro. 
duced it is impossible to find out what the 
area was. 

Uo) On behalf of the appellant it has been 
argued that the operative part of the docu- 
ment is : . ^ ... 

“ I settle io permanent mutarrari right with you 
the right o! extracting and appropriating the under- 
ground minerals lying within parganna 

Barabhum of my Raj specified in the schedule .... 
and appertaining to pargannas Bharabhutn . . • / • 

all rights to the underground minerals lying within 

the entire parganna ” 

It is argued that the words “lying within the 
boundaries shown in red line “ towards the end 
of the western boundary (at p. 8) are redundant 
and cannot contradict the recitals in the opera- 
tive part which I have quoted above. It is 
also argued that the certified copy of the 
mukarrari patta which has been filed m the 
case does not show that any map was attached 
to the document and that the defendants did 
not call upon the plaintiff to produce any map 
and. therefore, they are precluded from sub- 
mitting that the map if produced would have 
destroyed the plaintiff’s right and reliance was 
placed upon the Privy Council case in 37 ALL. 
657 .® The learned Subordinate Judge, on the 
other band, accepted the defendants’ argument 
that the deeoription in the schedule should 
prevail over the recitals in the first part of the 
document. 

[ 41 ] I am inclined to agree with the appel- 
lant's argument that it has not been established 
in this case that there was any map attached 
to the lease of Kenny. If the defendants had 
called up)on the plaintiff to produce the map, 
the plaintiff would have shown why he was 
unable to produce the map. What I suspect, 
however, is that a portion in the map was to 
be made red in order to show the boundaries 
of parganna Barabhum and not to fix the 
boundaries of a part of the parganna. For 
instance, in the patni document of 1885 (Ex. l) 
it is stated at p. 22 : . . ♦», 

*‘Iii the copy of the survey map of ISby oi tne 
district of Manbhum forming part and parcel of the 
said Ijara patta, the portion covered by parganna 
Barabhum was shown in red and yellow colours. ’ 

But be that as it may, I am satisfied that 
on the materials as they exist it cannot be held 
that the plaintiff bae withheld any map which 
was ever attached to the mukarrari document 
in favour of Kenny. The plaintiff filed the certi- 
fied copy and it was equally possible for the 
defendants to have obtained a certified copy of 


the mukarrari patta with the map said to have 
been attached to it. 

[42] The learned Subordinate Judge also 
observes that from the recitals of the sale-deed 
Ex. 18 executed by Foley, it would appear that 
the lease of Kenny was not in respect of the 
entire parganna Barabhum. I have read the 
recitals of Ex. 18 but I am unable to find any- 
thing to support the view of the learned Sub- 
ordinate Judge. Perhaps the learned Subordi- 
nate Judge was thinking of the exception 
made regarding Taraf Dbadka stated in the 
body of the document and also in the schedule, 
but in the present case we are not concerned 
with Taraf Dhadka. 

[43] The learned Subordinate Judge also took 
the view that S. 43, T. P. Act operates against 
the plaintiff by reason of the execution of ex. 3 
and Ex. C, namely, the patta and kabuliat of 
1894 . I have already shown that I do not see 
bow the plaintiff who acquired the underground 
rights not as transferee of Robert Watson & Co., 
but as transferee of Kenny can at all be affect- 
ed by the doctrine of acquiescence and estoppel. 

[ 44 ] For these reasons, I must reverse the 
finding of the learned Subordinate Judge and 
hold that the title in the underground right 
was at all material times with Ken^ from I 88 II 
onwards and was with the plaintiff from 1917^ 
onwards and that even as between Robert Wat-i 
son & Co., and Manmoban Singh the rights to 
and possession of the minerals and other under- 
ground rights were with Robert Watson & Co * 

and thereafter with the plaintiff. 

[ 45 ] The defendants not being entitled to any 
underground rights it is upon them to establish 
that the suit of the plaintiff was barred by 
limitation in that within the meaning of Art. 144, 
Limitation Act they have been openly and 
adversely possessing the entire subject-matter 
of these two suits against the plaintiff : see 
among other cases the Privy Council cases in 

68 I. A. 29® and 53 I. A. 126.® , . 

[46] The learned Subordinate Judge has recor- 
ded a finding that the disputed rights in the 
villages in suit were ell along in possession of 
Radhagobind Singh or his ancestors from long 
long before 12 years of the institution of the 
present suit and the plaintiff had full know- 
ledge of his use of the mineral rights. Is this 

conclusion correcl? ... 

[ 47 ] It is important to remember that in the 
present appeal we ate concerned with only two 

villages — Mango and Pardih. 

[ 48 ] The evidence of the defendants must 
now be examined. The two leases of Cohen and 
Whyte of the years l89o and 1893 have already 
been dealt with by me and I have shown that 
there is no evidence on the record that these two 
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lessees remained in possession for any mate- 
rial length of time. On the other hand, there 
are indications in the evidence that Whyte did 
not work the underground rights which be got 
by the lease and, therefore, in 1900 the same 
villages were granted in lease to Gopal Chandra 
Mitra. 

[49] Exhibit a( 4) is a kabuliat executed by 
Gopal Chandra Mitra in favour of Manmohan 
Singh and is dated 6th March 1900. This was a 
settlement of a number of villages including the 

villages in suit for a period of 15 years 1307.1321 

B. S. The learned Subordinate Judge has not 
referred to any evidence of actual working by 
Gopal Chandra Mitra so that it could be found 
out whether the working was openly hostile and 
continuous so as to attract the operation of the 
rule of adverse possession with regard to the 
mineral rights. 

[ 60 ] Exhibit A(6) is a kabuliat executed by 
Prabash Chandra Mitra on 6th November 1910, 
but it is only with regard to stone quarry in 
Tago Hills situated in villages Padri and Mirza- 
^ih — it was admitted before us that the suit land 
in Pardib are not covered by this document. 

[ 61 ] On 2 nd February 1916, Kadhagobind gave 
a^ lease of stone quarry in village Pardib to 
Nifcyanand Dutta for 1323 to 1333 b. s.. Exhibit 
B. It is impossible to believe the oral evidence 
of defendants’ witnesses 2 , 3 and 4 that Nitya- 
nand worked out the stone quarry and took out 
stones from that to any substantial extent or for 
any considerable period. No account books or 
other papers of the time of Nityanand have been 
produced nor has any officer belonging to the 
business of Nityanand come forward to give 
evidence. The evidence moreover is extremely 
vague and does not even give the year of the 
working, far less for how many years the work- 
ing was continued. (After discussing the evidence 
the judgment continued). 

[52] This is all the evidence which has been 
adduced on behalf of the defendants. In my 
opinion, it is wholly insufficient to establish that 
Badhagobind was in adverse possession of the 
underground-minerals of the villages in suit. 
The learned Subordinate Judge appears to have 
applied Art. 142, Limitation Act. to the facta of 
this case, otherwise I cannot understand how on 
this evidence be could have come to the conclu- 
sion that the defendants have established a right 
by adverse possession over the mines of the 
villages in suit in favour of Badhagobind. The 
learned Subordinate Judge has shown that the 
evidence of actual working on behalf of the 
plaintiff is not very satisfactory and I agree 
wilhrtbis conclusion, but the underground rights 
having been found with the plaintiff, his suit 
cannot be defeated because he is presumed to be 


in possession of the underground rights also 
unless the defendants establish by good evidence 
that the underground rights have ceased to be 
of the plaintiff on account of adverse possession 
by Badhagobind. 

[53] I may now briefly examine whether the 
defendants Homi and Bharucha have been able to 
give any reliable evidence of adverse possession. 
It will be remembered that the lease in favour of 
these two defendants is dated 1919. The learned 
Subordinate Judge does not refer to any eviden. 
ce which has been adduced on behalf of these 
two defendants to show that they have been 
openly working the mines in the villages in suit 
to entitle them to the benefit of the rule of 
adverse possession. I have been unable to disco- 
ver any evidence, oral or documentary, in favour 
of the working of the mines by these defendants 
for any substantial x>eriod of time, far less for 
the requisite period and indeed no serious argu- 
ment was advanced on behalf of these, two 
defendants that they have acquired any right to 
these mines by adverse {possession. This is not 
to be wondered at in view of the averments in 
{para. 6 of the written statement. In that para- 
graph they did not give any indication as to the 
period for which the defendants have been allow- 
ing their contractors to take away stones, bould- 
ers, gravel etc., from the mines in question. 

[64] For these reasons. I disagree with the 
finding of the learned Suterdinate Judge that 
the suit of the plaintiff was barred by limitation. 

[66] Mr., Cbatterji, on behalf of the respon- 
dents, argued that, in any event, the suit should 
fail with regard to the hills and the mines which 
were open in 1694, the date of the patta and 
kabuliyat by Robert Watson in favour of 
Manmohan Singh and vice versa. This question 
loses all importance in view of my finding that 
the execution of the kabuliyat and the patta of 
1894 could not in this case affect the rights of the 
plaintiff who was no party to this kabuliyat and 
patta and who derived the rights to the minerals 
as a transferee of Kenny’s rights in 1917. As. 
however, the question is raised I propose to deal 
with it. In the first place, it is rightly contended 
on behalf of the appellant that this point was not 
raised in the Court below and there is no deci- 
sion of the Subordinate Judge on this point. 
Moreover, when it has already been found that 
Badhagobind bad no right in the minerals, he 
could not validly transfer those rights even in 
the open mines to Homi and further the lease 
in favour of Homi does not authorize him to 
work the mineral: see 20 c. L. J. 527*® and (1840) 

48 E. B, 1262.** 

[56] With regard to the hills it is contended 
by Mr. Mazumdar that at the very highest 
Robert Watson & Co. conveyed only the rights 
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to enjoy the atones and.not to remove the- stones 
from the hills. This contention is borne out by 
a recent decision of this Court in 22 P. L. T. 1009 
—see also 23 P. L. T. 662.^^ 

[67] Mr. Chatterji in the last place contended 
that as Radhagobind has now been accepted to 
be the lessee with regard to the underground 
rights by the plaintiff by reason of the execution 
of a lease as a result of a compromise in this 
-Court we should hold that Homi and Bharucha 
have now a right to work the mines m the 
villages in question, I do not agree with this 
contention because we are deciding the rights of 
the patties on the date of the suit and not with 
regard to a new situation which has arisen as a 
result of a compromise in this Court between 
Radhagobind and the plaintiff. It may be that 
as a result of the compromise the plaintifi will 
not be able to get any relief against Homi and 
Bharucha after the date of the lease and kabuli- 
at executed in consequence of the compromise m 
this Court, but that question cannot be decided 
in the present appeal. 

[58] The result is that the appeal of the 
plaintiff must be allowed. The decision of the 
learned Subordinate Judge is set aside and the 
plaintiff will be entitled to the following relief. 

The plaintiff has a right to the mines, minerals 
and sub-soil rights in Mauza Mango, Tbana 
No. 135 and in the portions of Mauza 
Thana No. 134, Survey Plots 626 and 540 and the 
eastern part of plot 527 as described in the sebe- 
dule to the plaint and it will be declared that 
the defendants have no right to the same or to 
interfere with the working of the same by the 
plaintiff. A permanent injunction will be issued 
against th^ defendants restraining them, their 
men, servants from interfering with the plain- 
tiff's possession direct or through their contrac- 
tors of the minerals. 

[69] The plaintiff will get coats of this Court 
and of the Court below from these two defen- 
dants. 

Mukharji J.— I agree. 

g Q Appeal allowed. 


Patna 457 


A. I. R. (35) 1948 Patna 457 [C. N. 1€0.] 
Manohab Lall and Ray JJ. 
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AppeUemts v. Parmeshwar Missir, Plain- 

tiff and others, Defendants — Bespondents. 

a. F. O. D. No. 391 of 1946, Decided on 16*2-1948, 
froip decision of Addl. Sub-Judge, Arrah, D/-6-9 1946. 

(a) Hindu Law — Religious Endowments — She- 
bait — Powers of — Suit by shebait of idol for re- 
covery oi temple properties — Suit is maxntai^blc 
without joining idol as a co-plaintiif — C. F. L. 
(1908), O. 1. R. 10. 


A right to sue for ejectment of a trespasser from the 
temple properties vests in the shebait of un idol and ho 

can maintain a suit without mentioning the idol sepa- 
rately as a plaintifi along with him. It IS suHicient if 
be brings the suit on behalf of and m the ° 

iheidoi: 32 Cal. 129 (I’.C.), ou; I- 

P. C. 139. 20 A. I. R. 1933 P. C. 19S and 33 All. 

735. W. 

Annotation: (*14-Coai.) C* V, C., 0- !» 10 N. 3 . 

(b) Hindu Law — Alienation — Widow — Per- 
sons entitled to challenge alienation are next 
reversioners — Strangers have no such right. 

The persons entitled to impeach non-aulborisod 
alienations by a widow or other limited 
ousiy the next reversioners. Any person who ha= no 
interest in the succession is not entitled to impeach 
them. Such alienations are in their nature not absolu- 
tely void but voidable at the option of 
who may affirm it or treat it as a nullity. Ibis 
however, is con6ned to persons having interest in the 
reversion and is not exercisable by any 

Cases referred : — 

1 . (*25) 52 I. A. 245 : 12 A. I. R. 19-25 P. C. 

Cal. 809: 87 I. C. 305 (P. C.), Pcamatha Nath v. Piad- 

263 : 20 A. I. R. 1933 P. C. 196 : 8 
Luck. 351 : 146 I. C. 1044 [P. C.), Kanhaiya Lai v. 

3^('^4) 31 1. A. 203 : 32 Cal. 129 : 8 Sar. 698 (P. C.), 
Jagadindra Nath v. Hemanta Ruman Debi. , 

4. 1*11) 33 All. 735 : 11 I. C. 47, Jodhi Rai v. Basdeo 

5. (’97)19 AH. 330, Tbakur Raghunathji Maharaj v. 
Lai Chand. 

L. K. Jha and il. Rahman — for Appellants. 

B. N. Hitter and T. Nath — for Respondents. 

Kay J This appeal arises in a suit institu- 

ted by respondent 1. for a declaration that ho is 
the duly constituted mutwalli of Shree Radha- 

ktisbnajee in village Jagdispur, and, as such. 

entitled to remain in possession of the temple ot 
Shree Radhakrishnajee and the residential house 
of Mt. Jaichha Kuer appertaining thereto as 
also of the movables specified in the list appen- 
ded to the plaint, or to recover possession there- 
of on ejectment of the appellants who have for- 
cibly had occupation of the same as trespassers. 

[2] The facts giving rise to this litigation, 
shortly stated, are that one Agam Tiwari of the 
aforesaid village died in the year 1912 leaving 
him surviving his widow late Musammat Jia- 
chha Kuer as his sole heir. The Musammat. in 
due course, came in possesion of his estate 
While in such possession, she, in fulfilment of 
the wishes of her husband, constructed the tem- 
ple in question and built the houses ap^rtam- 
in<T thereto, installed the deity Shree Radba- 
krTsbnajee therein and\ dedicated all the proper- 
ties inherited by her for the sova-puja and up- 
keep of the deity and the temple. She effected 
the dedication by a registered wakfnama dated 
22.9.1921* For the management of the (jedicatecl 
properties, she appointed seven panches to form 
themselves into a committee of management. It 
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was provided in the said deed that each of the 
panches was to be life member subject to bis re- 
moval on the ground of dishonesty and subati- 
tution by a newly appointed panch in his stead 
by the remaining members of the committee. It 
was further provided that in case of removal by 
death of any of the panches, any one of his sons 
or gotias found competent by the other mem- 
bers of the committee was entitled to succeed 
him in the management. An unexpected contin- 
gency, however, arose in the matter of manage- 
ment which had not been provided for in the 
wakfnama, namely, that all the panches as a 
body mismanaged the affairs of the temple con- 
trary to the lady’s expectation. Thereupon, find- 
ing no other w’ay to get possession of the temple 
and the properties attached thereto, she institu- 
ted Title suit NO. 11 of 1939 for their removal in 
the Court of the District Judge of Arrah. She sue- 
ceeded in the suit and came into kbas possession of 
the sarne. While in such possession, she appointed 
the plaintiff, Parmesbwar Missir, as trustee of the 
endowment by a deed of wakfnama on 26 - 5 . 1940 . 
By virtue of this appdintment, the plaintiff en. 
tered into management of the deity’s affairs and 
came in possession of the temple along with all 
the dedicated properties. Musammat Jiachha Kuer, 
the founder, died on 22.9-1942, whereupon the 
plaintiff wanted to take her corpse to Benares as 
she in her lifetime wanted to pass her last days 
there. The husband of defendant i, and mater, 
nal uncle of defendant 2 , Kesho Missir. raised a 
dispute and prevented the body from being taken 
to Benares Out of this dispute there arose a 
p(Mice enquiry which ended in the Sub-divisional 
OflScer directing the plaintiff to cremate her in 
the village. Dater, Kesho Missir with the assis- 
tance of defendants l to 6 created trouble in 
peaceful possession of the plaintiff and ultimately 
took forcible possession of the disputed properties 
after breaking open the lock of the temple. 
^Ihere arose some criminal cases between the 
parties. In such cases Kesho Missir set himself 
up as legal heir of late Jiachha Kuer as her guru 
and questioned the dedication and the appoint, 
ment of the plaintiff as a mutwalli. Hence, 
the suit. 

[3] On the death of the aforesaid Kesho Missir, 
his widow, defendant l, and hie sister’s son, de- 
fendant 2 , now appellants in this appeal, contes- 
ted the suit and raised the following issues* 

(1) Is the suit as framed maintainable? 

(2) Has the plaintifi vali^ause of action for the suit? 

(3) Is the valuation of the suit correct, and is the 
court-fee paid suflBcient ? 

(4) Are the deeds of wakfnama and Mutwalliship 
dated 22’9*1921 and 26-5-1940, respectively, genuine, 
valid and operative ? 

(5) Was Kesho Misser, Guru of Agam Tewari ? If so, 
did the properties in question vest in him after Mosam* 
mat Jiachha Euer’a death as his legal heir ? 


_ (6) Is the plaintiff entitled to the recovery of posses- 
sion of the disputed temple and house and also to the 
closer of the door in question ? 

Is the plaintiff entitled to any moveable property 
or its price as mentioned in the plaint ? 

(8) To what reliefs, if any, is the plaintiff entitled? 

The allegations of the defendants that gave rise 
to the issues aforesaid will be set out while deal- 
ing with such of the issues as have been pressed 
in the Court below as well as in this Court. 

[4] The issues that were pressed at the 6ar 
are issues 1. 4. 5 and 6. 

[5] issue 1 arises out of the allegation that 
Sbree Radhakrishnajee has not been made a 
plaintiff, and in his absence, respondent 1 
cannot maintain the suit. The submission is 
that in addition to Parmesbwar Missir, mutwalli 
of Shree Radhakrishnajee (respondent), Shree 
Radhakrishnajee should have been mentioned as 
one of the plaintiffs. The plaintiff in this case is 
described in the following words: 

'‘Parmesbwar Missir son of Pandit Badba Ballam 
Misra» d6ceas6d, by casta Srahmant by ocoupation 
caltiyator and pri63t» residaot of Jagdishpur* pargaoDa 
Bahea, tbaoa Jagdiabpur, district Sbababad. mutwalli 
of Sri Badba Kishuu Jee/* 

Besides the description already quoted, the body 
of the plaint clearly manifest that the suit had 
been instituted on behalf of and in the interest 
of Shree Radba Kishun Jee and restoration of 
possession of the disputed properties is sought on 
his behalf. The question, therefore, arises whether 
the defect, complained of, in the frame of the 
suit is such as would entail dismissal thereof. 
Mr. Jha has relied upon a number of decisions 
in support of his contention. They are : 62 I. A. 
245,* 60 r. A. 233,^ 31 I. A. 203® and 33 ALL. 736.* 
The first two cases have no relevance to the 
facts of this case and do not decide the point 
under consideration, and the last two cases are 
definitely contrary to his contention. I shall 
now .proceed to deal with each of these cases 
seriatim. 

[6] In 62 I. A. 245* a private household deity 
was installed in a thakurbari which was dedicat- 
ed to the Thakur. The deed of dedication p*^o- 
vided that the Thakur shonld not be removed 
therefrom until another suitable thakurbari was 
provided. After the founder’s death, there was a 
partition of the family properties between his , 
three sons. In that partition the thakurbari 
remained joint but each of the sons was allotted 
equal turns of worship. One of the sons brought 
tbe^ suit which went up to the Privy Council 
claiming a declaration that be had the right to 
remove the Thakur’ to his own house during 
his turn of worship. To this suit he impleaded • 
his two brothers as parties defendants who 
objected to such removal. In the suit the plain- 
tiff claimed a temporary ownership of the Tha- 
kur during his turn as a moveable property 
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allotted to him on partition. It was held that 
the Thakur was a juristic person and could not 
be claimed as a chattel. It was further held by 
their Lordships of the Privy Council that the 
will of the idol as to its location must be res- 
pected. Their Lordships observed ; 

“While, however, this is the only objection actually 
made by the objecting defendant, it has to be pointed 
out that the idol is not otherwise represented in the 
niooeedings though the result might conceivably vitally 
affect its interest. In that sense the 
related to tbe establishment of individual rights as 
between contesting shebaits. Their 'Lordships are 
accordingly of opinion that it would be in tbe interests 
of all concerned that the idol should appear by a dis- 
interested next friend appointed by ibe Court. 

[ 7 ] This decision, therefore, does not go to 
help the appellants. 

[8l The next case I should refer to is 60 I. A. 
263.^ This too has no bearing on the proposition 
put forward by Mr. Jha. The short facts of the 
case are that the landlord of a small plot of land 
brought a suit in ejectment on the ground that 
the right of occupation was confined to the 
settlee Ichhakori’s family on the ground that 
the family had become extinct. After the suit 
was filed, it was found that the sole survivor of 
that family had made a waqf of the land in suit 
in favour of “Shree Thakurji Mabaraj.’* The 
plaintiff applied to amend tbe plaint by im- 
pleading the idol and trustee and by raising ft 
claim that the execution of the deed had the 
effect of extinguishing the rights, if any, of 
Bihari, the last survivor. The Munsif allowed 
the above claim to be raised but without joining 
the idol or the trustee. The Privy Council came 
to the conclusion that they were not able to 
deal with the appeal in the absence of Shree 
Thakurji Mabaraj, whose interest arose under 
the wakf, or his representative. In a sense this 
decision goes against Mr. Jha’s contention as 
their Lordships mean to say that the presence 
of Tbakurji's representative in the suit could 
also suffice. In the present case even if it be 
assumed that Radhakrishnajee is not the plain- 
tiff, but his representative is there as such. 

[9] The case in 31 1. A. 203* completely under- 
mines the validity of this contention. Their 
Lordships held that although a Thakur may be 
regarded as a juridioal i)etson capable, as such, 
of holding property, especially where tbe dedica- 
tion is of the completest character, yet the pos- 
session and management iof the dedicated 
property with tbe right to sue in respect of it 
are vested in the shebait. In this view, their 
Lordships held that where tbe right to sue in 
ejectment bad accrued to the plaintiff as shebait 
during bis minority and suits were brought 
within three years ’.of bis majority, they were 
Inot barred. This decision makes it manifestly 
Iplain that the right to sue for ejectment of tres- 


passers, as the defendants in the present case^ 
are alleged to be, vests in the mutwalli, and he 
can maintain the suit, without mentioning 
Radhakrishnajee separately as a plaintiff along 


with him. . . 

[ 10 ] Tbe last case to be dealt with in this 

connection is the case in 33 ALL. 735.* This is a 
converse case in which tbe Thakur was made a 
defendant but not the shebait. The District 
Judge relying upon an earlier decision of the 
Allahabad High Court. 19 ALL. 330.® in which it 
had been held that a suit relating to property 
alleged to belong to a temple could not be 
brought in tbe name of the idol of the temple, 
dismTssed the suit. The Full Bench held : 

“ Defendant 1 in thU suit was, therefore, properly 
described in the plaint, and the view of tbe learued 
Judge in this respect is in our judgment erroneous. If 
there is any defect in the description of the defendants 
in suit of this kind, it is nothing more than an irregu- 
larity or misdescription* li, for instance, a suit on 
behalf of an idol is brought in tbe name of the manager 
of tbe idol, that would not warrant the dismissal of the 
suit • but the plaint may be amended by correetmg the 
description. Similarly, in the ease of a defendant Such 
an amendment would not have the eQect of introducing 
a third party on the record, and no question of limita- 
tiOD, io our opiDiOD, Tvould arise/* 

The contontion of Mi\ Jba, therefore, has no 
substance, and tbe suit has rightly been held by 
tbe Court below to be maintainable in the form 
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[Ill The next issue that was pressed was that 
the husband of defendant l and maternal uncle 
of defendant 2. namely, Kesho Missir was ‘guru’ 
of Again Tewari, husband of Mt. Jiachba Kuer, 
and thus was tbe reversionary heir in respect of 
Agam’s estate after the death of Jiachba Kuer. 
The learned Court below has in a very careful 
and elaborate judgment come to the finding that 
the defendants have failed to establish that Kesho 
Missir was ‘guru’ of Jiachba Kuer’s husband 
Agam Tewari. We have been taken through the 
entire evidence adduced by the defendants, and 
we have been able to find no reason to disagree 
with the appraisement of evidence by the trial 
Court. (After discussing tbe oral and documentary 
evidence their Lordships agreed with the finding 
of the lower Court on this issue. The judgment 


then proceeds thus :) 

[12] Lastly, I shall deal with issues 4 and 
6 together. The submission of the appellant’s 
learned counsel in this connection can be divided 
into two parts ; (l) That Jiachba Kuer bad no 
power to dedicate her husband’s estate to Radha- 
krisbnaji as she had not been authorised by him; 
and (2) that the trust being a public one, after 
removal of the panches, Jiachba Kuer had no 
power to appoint the plaintiff as a mutawalli. In 
view of the finding that Kesho Missir was not 
an heir to the disputed properties after Jiachha’s 
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death, the defendants have no locus standi to 
impeach the endowment as an unauthorised one. 
The persons entitled to impeach non- authorised 
ahenation by a widow or other limited heir are 
iobviously the next reversioners. Any person who 
has no interest in the succession is not entitled 
to impeach them. Such alienations are in their 
'nature not absolutely void but voidable at the 
optiori of the reversioners who may affirm it or 
treat it as a nullity. This option, however, is 
icontined to persons having interest in the rever-. 
!Sion and is not exercisable by any outsider as 
jtbe present defendants are. In this view of the 
matter, .in spite of the finding of the Court below 
that the plaintiff has failed to establish that 
Jiachha’s husband authorised her to dedicate the 
entire property to Radhakrishnajee, the question 
does not arise for consideration. 

[13] The second submission that the plaintiff’s 
appointment as a mutwalli is void is. based on 
the assumption that the trust was a public trust. 
The submission is that Jiachha Kuer, after 
having appointed a committee as trustees of the 
endowment, had divested herself of all interest 
therein. After removal of the trustees (panches), 
she could only approach the District Court and 
could have got a trustee appointed or a scheme 
of management framed of the trust properties; 
but she was incompetent to appoint the plaintiff 
as the trustee. This question too does not arise 
for consideration in this appeal inasmuch the 
defendants did not raise the plea that the endow- 
ment was a public one in their written statement, 
nor was there any issue framed. The whole con. 
tention was based upon a statement of plaintiff’s 
witness no. i in cross-examination that he and 
other persons make offerings to the idol through 
pujati. I would rather quote the whole paragraph 
from the judgment of the learned Court below 
where he deals with the contention. It reads : 

“Further it is contended that the plaintiff could not 
be niotwali of the estate of the Tbakurjee. Hence be 
cannot successfully maintain this suit. In support of 
tuis contention it is asserted that as it appears from the 
statement of F. 4 in his cross'esamination that he 
and other persons make offerings to the idols through 
pujari, the temple may be said to be of a public nature. 

But this is nothing but a far fetched argument. It is 
not the case of any patty that the temple in question is 
of a public nature. Hence mere casual statement of a 
witness of a plaintiff cannot determine its public 
character. Accordingly I find no force in this conten- 
tion.” 

In view of the circumstances we refuse to 
entertain the argument that the trust was of a 
public nature; nor do w’g propose to decide the 
point in this appeal as it does not arise for con. 
aideration. 

[14] The learned Court below has found that 
there was a dedication in favour of Radba. 
krishnajee and that the mutwalinama by w'bich 
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Jiachha Kuer appointed the plaintiff as a trustee 
is a genuine document and has since been given 
effect to, the plaintiff haying entered into posses- 
sion of the dedicated properties as a trustee and 
having been managing the seva-puja; and that 
he has been forcibly dispossessed out of the dis- 
puted properties by the defendants’ predecessor- 
in-interest and that the same have been wrongly 
retained in possession by the defendants. We 
have no reason to differ from these findings. 

[ifi] All the contentions that were advanced 
by the appellants’ learned counsel having failed, 
the decree of the Court below decreeing the 
plaintiff’s suit must bo upheld. 

[16] In the result, the appeal fails and is 
dismissed with costs. 

Manohar Lall J I agree. 

K.S. Appeal dismissed. 
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Radha Mohan Singh — Petitioner Appel- 

lant V, Shree JSishun Gir and 'others — 
Opposite Party — Respondents, 

Civil Revn. No. 178 and A. F. A. D. No. 349 of 1946, 
Decided on 28-1-1948, against order of Ist Addl. Sub- 
Judge, Chapra, D/- 4-12-1945. 

Civil P. C. (1908), O. 41, Rr. 4 and 33 — Joint 
money decree against defendants — Appeal — One 
oi defendants-appellants dying — His name expung- 
ed on application by rest — Claim held false and 
suit dismissed — There was held no abatement of 
appeal — - Court held could give relief either under 
O. 41, R. 4 or R. 33 or under both — Civil P. C. 
(1908), O. 22, R. 3. 

In a money suit a joint decree was passed against fiv® 
defendants. During the pendency of the appeal one o^ 
the defendants-appeUants died and before the expiry of 
limitation for an application for sototltution, the remain- 
ing appellants filed an application saying that substitu- 
tion was not necessary as the heir of the deceased was 
already on record and asked instead that the name of 
the deceased should be expunged from category of appel- 
lants. This was done. The appellate Court held that 
the claim was false and dismissed the suit. It was con- 
tended that the appeal bad abated as a whole as the 
decree was joint and the decision of appellate Court was 
without jurisdiction : 

Seidy that no question of abatement arose as the 
name of the deceased appellant had been expunged 
before the expiry of period of limitation for substitution. 
There was nothing in law to prevent the Court from 
hearing the appeal of the remaining defendants and 
giving relief either under O. 41, R. 4 or under O. 41, 

R. 33, or both. The decree being a joint decree, the 
only relief which could be given was to set it aside as a 
whole : Case lato referred . [Paras 4. 22] 

Held farther, there was no question of any confiics 
between O. 22, R. 3 and O. 41, B. 4, and no question of 
either overriding the other. [Para 26J 

Annotation ; r44-Com.) C. P. C., 0. 41, B. 4, N, 6; 

0. 41, R. 33. N. 7; O. 28, R. 3, N. IS. 

Cases referred’.—-- 

1. (’40) 19 Pat. 870 ; 27 A. I. R. 1940 Pat. 346 : 183 
I. C. 745 (F.B.). 
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ina that the decree appealed from proceeded on a ground 
common to all the plaintiSs or defendants ? 

This question was answered in the negative. 


2, (*19) 63 I. 0. 543 : 6 A. I. R. 1919 Cal. 410. 

3. (*23) 45 All. 286 *. 10 A. I. R. 1923 All. 211 : 71 1.C. 

4*^r46) 88 A.I.R. 1946 Lab. 399: 227 I. C. 340 (F.B.). 

5. (’86) 23 A. I. R. 1986 Cal. 424 : 165 I. C. 606. 

6. (’39) 43 0. W. N. 15. * t t> 10^17 

7. (’87) I. L. B. (1937) Bom. 150 : 24 A. I. B. 1937 

Bom. 101 : 168 I. C. 629. , ^ ^ . 

8. (*34) 61 Cal. 919 : 22 A. I. R. 1935 Cal. 24 : 164 

9. ’ (^37*^24 A. I. B. 1937 Oudh 448 : 170 I. C. 636. 

10. ' (’42) 29 A. I. B. 1942 Cal. 257 : I. L. R. (1941) 2 

Cal. 566 : 204 I. C. 618. t oae 

11. (’36) 23 A. I. B. 1936 Pat. 604 : 165 I. C. 936. 

B, N. Bai and Trishuldhari Singh — for Appellant. 
Ratnam^cih Prasad and S* K. Mazumdar — lor 
BespoDdenta. 

■Ii»edith J This second appeal and the ap- 

plication in revision are by the plaintiff in a money 
suit. The claim was for Bs. 1692/3/9. and the 
learned Munaif gave a joint decree against the 
defendants five in number. In first appeal the 
learned Subordinate Judge held that the claim 
was entirely false, and dismissed the suit. 

[ 2 ] It is now contended that the appellate de- 
cision was incompetent and without jurisdiction 
in the following circumstances. During the 
pendency of the appeal, on 16.8-1944, defendant 
2 died. On 16th of September before the period 
of limitation for an application for substitution 
had expired, the remaining appellants filed an 
application saying that substitution was not 
necessary as the sole heir was already on the 
record^ (fibis was incorrect; there were also other 
heirs) and asked instead that the name of the 
deceased defendant 2 be expunged from the 
category of appellants. This was done. 

[ 3 ] Later on the respondents filed an applica- 
Uon asserting that the appeal had abated as 
against defendant 2. and consequently the "W^l© 
appeal had abated as the decree was joint. The 
Court held that no question of abatement arose 
in the matter, and that under the provisions of 
O. 41 , R. 4. Civil P. 0., it was open to any of 
the defendants to appeal and get the whole de- 
cree set aside, if successful. He then proceeded to 
dispose of the appeal in the manner already 

indicated. ^ 

[ 4 ] Mr. B. N. Bai for the plaintiff relies upon 

the Full Bench case of Bamphal Sahu v. Satdeo 

Jha, 19 pat. 870,^ for the proposition that O? 41, 

B. 4, is not applicable to a case like the present, 

because it cannot override or create an exception 

to o. 22, Br. 3 and 11. The question referred to the 

Full Bench in that case was, however, 

“Has the appellate Ckiart power to proceed with the 
hearing of an appeal and to reverse or. vary the decrw 
in favoar of all the plaintifls or defendants nndor O. 41, 
R. 4, Civil P. C. if all the plaintlSs or defendants 
• appealed from the decree and one of them dies, and no 
sabstitntion Is effected within time, and an application 
for setting aside the abatement, so far as the deceased 
appellant Ifl concerned, has been relosed, always assum- 


m 

Therefore, what was decided was that O. 41, R. 4, 
could not be used to override an abatement. It 
is no authority at all with regard to the position 
where there has not been an abatement, and any 
observations made are obiter dicta. The ratio 
decidendi was that the abatement was in sub. 
stance a decree against the representatives of the 
deceased appellant, and after that to give a de- 
cision in favour of the other appellants would 
lead to inconsistent decrees, an impossible situa- 
tion in a joint decree. Thus at p. 887 of the 
judgment we find : 

“The order of sbatement is virtoally a decree, and so 
long as it stands must be considered to have determined 
the rights between the patties.” 

This proposition may or may not be correct 
but in my judgment, it dees not touch the 
present case. Ab I see it, there was no abate- 
menb in the present case, because defendant 
2 bad been expunged from the category of appel- 
lants before any question of abatement arose, or 
any abatement could have taken place. The abate- 
ment takes place on the expiry of the period of 
limitation for substitution. Before that event the 
name of defendant 2 bad been expu^ed. 
There was no longer any appeal by him. How 
could bis appeal abate at a time when there was 
no appeal by him before the Court ? Once the 
name was expunged, the appeal became simply 
an appeal under O. 41. R. 4 by the remaining 
appellants, and the case was not one of abate- 
ment at all. 

[ 5 ] Mr. B. N. Bai, however, makes two further 
contentions. He says, first, that to apply O. 41, 
R. 4 or o. 41, B. 33 those who have not appealed 
must be made respondents. All parties to the 
litigation must be before the Court. Secondly, 
O. 41, Br. 4 and 33 cannot be applied in the case 
of a dead person because there cannot be a de- 
cr66 ftgftinst Br doftd psrsoQ* 

C6] I will deal with these points in turn, but 
I may say at once that I consider both conten- 
tions unsound, and, in my opinion, the Court has 
got ample power under o. 41, B. 4, and O. 41, 
R. 33 to give relief and do justice in a case like 

the present. 

[ 7 ] Mr. B. N. Bai relies first on certain ob- 
servations in tb® Fnll Bench case already referred 
to. Thus we find in the judgment (at p. 890) : 

“To hold the 0. 41, R. 4, Civil P. C. applies to a case 
such as the present one Is to hold that a Court caa 
reverse or vary a decree in favour not only of a person 
who »B not before the Court but In favour of a person 
who is no longer in existence. It appears to me that 
before a Court can vary a decree in favour of the repte- 
sentatives of the deceased appellant such represontatlvea 
must be brought on the record.” 
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As I have already indicated, these observations 
are obiter because the question before the Court 
was merely as to the position where there had 
been an abatement and an order refusing to set 
It aside. With respect, I think these observations 
take too narrow a view of the scope of Rr 4 
and 33. 

[8] Mr. B. N. Rai relies upon three cases for 
his proposition that to apply o. 41 , r. 4 , all the 
plaintiffs and the defendants must be on the 
record either as appellants or as respondents. 

Ihe first is Balram Pal v. Kanysha Majhi, 53 


A. J. R. 


I. C. 548. That, however, was a case where 
there had been an abatement. Ambika Prasad 
V. Jhinak Singh (45 all. 286)3 purports to 
follow 53 I. c. 548^ and applies it to a case 
Tvhere one of the plaintiffs dies who has never 
joined in the appeal. In such circumstances, 
the decree was held a nullity as against a 
deceased person. That was not laid down in 
63 I. c. 548 The third ease. Nanak v. Ahmad 
All, A. I. R. 1946 Lab. 899,* was also a case of 
abatement, though it is true that there was an 
observation that to apply o. 41, R. 4 all must be 
impleaded. It is not an authority on that point. 

p] I will make two quotations from Chitaley 
and Annaji Rao’s annotated edition of the Civil 
Procedure Code, 4th Edn. Volume 3, because 
those learned commentators have, in my opinion, 

up the position in language 
which cannot be bettered. At p. 3009 , with refe. 
rence to o. 41, r. 4, they say : 

There is a conflict of opinions as to whether this 

rule applies to cases where one of the plaintiffs or defen- 

dants appeals without impleading the other plaintiffs or 

defendante as parties to the appeal. The High Courts of 

Bombay Ca cutta and Madras and the Chief Court of 

Oudh hold that it does. ‘But the Lahore High Court 

S M J“4icial Commissioner’s Court of Peshawar 

Anahih«.i o* ‘be High Court of 

Allahabad is conflicting, some cases holding that it does 

fnrmA Submitted that the 

tozmet view is correct. ’ 

[ 10 ] Then, with regard to o. 41 , R. 33, at 
p. 3165 they say : 

rule^^n exercise its power under this 

J • P^'bes to the suit who were not 

impleaded as parties to the appeal. A contrary view 

has, however, been taken in the undermentioned cases 

O. 41, R. 83. the word respondents*’ is used. If 
it was intended to confine the appIicatidS of the 
rule to parties who had been impleaded either as 
appellants or as respondents, that would have 
been enough, and the addition of the words “or 
parties would have been entirely redundant 

[11] There is a considerable volume of autho. 

^ Thus in 

Gopesh Chandra Aditya v. Benode Lai Das 


(A. I. R. 1936 Cal. 424),® where it was contended 
that the Municipal Board not being made a party 
to the appeal, it was incompetent, the Court 
held that the defence of the Municipal Board and 
the appellant being the same, and the decree 
having proceeded upon a common ground, the 
appellant had accordingly by himself a right to 
prefer the appeal. 

[12] In Fazal Rahaman v. Abdul Rashid 
(43 c. w. N. 15)® it was held that though the 
discretionary power under Rr. 4 and 89 should 
be applied cautiously, it can in suitable cases be 
applied in favour of persons not parties to the 
appeal. 

[13] Gurunath Khandappagouda Patil v. 
Venktesh (i. l. r. (1937) Bom. 150)^ was a case 
where a decree was given with costs against all 
the defendants. This decree was executed for 
costs against defendant 3, and a sum was reco< 
vered from him. Defendants 1 and 2 appealed 
to the High Court, but failed, and then appealed 
to the Privy Council where they succeeded. The 
^tire suit was dismissed with costs throughout. 
Defendant 3 bad not been made party to these 
appeals. Subsequently, relying upon the decision, 
defendant 3 applied for restitution under S. 144, 
Civil P. 0., and this was allowed. 

[14] In Kamalakanta DehNathy.Tamijad- 

dtn (61 Cal. 919)3 we find : 

“Reading Rr. 4 and 33 of O. 41, Civil P. 0., together, 
there can be no doubt that one of the defendants can 6Ie 
an appeal withont impleading the other defendants as 
respondents, if the decree appealed from proceeds on a 
ground common to all of them and that the appellate 
Court may thereupon exercise a power of varying the 
decree in favour of the non-appealing defendants al- 
though they.have not been made patties to the appeal.” 

To exactly the same effect is Dull v. Badri 
Prasad (a. i. r, 1937 Oudh 448 ).® 

[15] In Girija Prasanna Deb Gupta v. 

N. AT. Khan (a.i.b. 1942 cal. 257)^® it was laid 
down that o. 41, R. 33 authorises the appellate 
Court to pass any decree which ought to have 
been passed by the trial (Dourt. The word "parties’* 
in 0. 41, R. 33 is wide enough to include persons 
who were parties to the suit in the trial Court, 
but were not parties to the appeal. 

[16] In Deonarain Sahu v. Qaneih Ram 
(a. l h. 1936 Pat. 604)*^ there is an observation 
by a Bench of this Court which, though no doubt 
obiter ^ is in point. It is : 

“Order 41, R. 33. . . . places the Court in a position 
of doing justice between the patties that is to say, if 
the effect of the decision at which the Court arrives is * 
to affect the rights of a person who is not a party to the 
appeal, yet relief may be granted to that person so long 
as that person was a party to the action in the first 
instance” 

[17] There is nothing whatever in the terms 
of R. 4 to suggest that the persons, who did not 
Appeal, must be impleaded as respondents, and 
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were it necessary, one would expect words to 
that effect in the rule. In Kule 33. there is, as I 
have already indicated, a direct indication to 
the contrary effect. iJeither rule offends the 
principle that an order cannot be passed to the 
prejudice of a person in his absence, because the 
terms of each rule carefully and expressly hmit 
its application to orders in favour of the absent 
person, so that no question of any objection by 

him being shut out can arise. 

Cl8] There remains Mr. B. N. Bai s last con- 
tention, that a dead person is not a party at all, 
and. therefore, there can be no decree against 
him or in his favour. With the greatest respect 
to the observations in 19 pat. 870, I think no 
question of any decree against or in favour 
of a dead person ever arises. The proposition 
*‘there cannot be a decree against a dead per- 
son” seems to me to rest on a confusion of 
thought. What we have in such a ewe is a 
decree against the legal representatives of such a 
person, who have not been brought on the re- 
cord. But the existence of legal representatives 
of a dead person does not de'pend upon their be- 
ing substituted in the record or impleaded. The 
well-known expression “there cannot be a decree 
against a dead person,*’ if at all correct, really 
has its justification in the wider principle there 
cannot be a decree against persons who have 
not been made parties.” The same considera- 
tions are not applicable where the decree 1® 
favour of such persons. Once it is conceded that 
it is not necessary to implead the non appealing 
party or his representatives as respondents, then, 
80 far as I can see, it makes absolutely no diffe- 
rence whether there has been a death or not. 
For if the legal representatives have not re- 
placed the deceased in the little world of the 
Gonrt they have done so in the world outside, 
and if a decree can be passed in favour of a 
man who has not been brought on the record, 1 
see no reason why that cannot be done in favour 
of his legal representatives when he dies, 
out bringing them upon the record, and it ought 
to be done where refusal to do so will involve a 
great injustice to persons who have appealed, as 
in the present case. ^ 

[19] There is another aspect of the matter. 
The Patna Full Bench decision itself proceeds 
• upon the theory that the abatement is virtually 
a decree, a decree which has ensued upon failure 
to prosecute the appeal. Against whom is this 
decree ? The Full Bench itself says it cannot be 
\ against a dead person. Therefore, it is not 
against the deceased appellant. It can then only 
\ be a decree against his representatives, and the 
theory is that there being a final decree against 
his representatives, there cannot be any incon- 
sistent decree in favour of the appellants. Those 


representatives, however, have incurred the 
decree against them without ever being substi- 
tuted or ever being impleaded. If such a thing 
can happen, what objection can there be to the 

decree in favour of such persons ? 

[201 That the decree upon abatement is a 
decree against the representatives of the deceas- 
ed and not against the remaining appellants 
becomes clear from an analysis of the provi- 
sions of O. 22. B. 3. We got it from O. 22. B. 11. 
that we should substitute the word appellant 
for the word “plaintiff”, the word ‘ respondent 
for the word “defendant”, and the word appeal 
for the word “suit”. Let us do so and see how 
B 3 reads. It becomes : 3 (i) Where one of two 
or more appellants dies and the right to appeal 
does not survive to the surviving appel ant or 
appellants alone. ... the Court on an application 
made' in that behalf shall cause the legal repre- 
sentatives of the deceased appellant to be made 
a narty, and shall proceed with the appeal ; (2) 
where, within the time limited by law. no ap- 
plication is made under sub-r, (1), the appeal 
shall abate so far as the deceased appellant is 
concerned, and on the application of tbe respon- 
dent the Court may award to him the costs 
which he may have incurred m defendiog the 
appeals to be recovered from the estate of the 

deceased appellant* 

[ 21 ] Note that under this provision the decree 
for costs is clearly to be against the legal repre- 
sentatives of the deceased appellant, and not 

aeainst the other appellants. 

[22] In my judgment there was nothing in 

law to prevent the Court from hearing the 
appeal of the remaining defendants in the pre- 
sent case and giving relief either O. 41, 

R 4 or under O. 41. B. 33, or both. The decree 
being a joint decree, the only relief which could 
be given was to set it aside as a whole, 

[23l The application in revision fails. As for 
the second appeal it is completely without merit. 
th6 matter being concluded ^y findings of fact. 

[24] I would accordingly dismiss both with 
costs. It is unnecessary to assess any separate 

hearing fee in the revision. 

[ 25 ] Before I conclude I would like to express 

my personal opinion that Bamphal Sahu v. 
Satdeo Jha (19 Pat. 870)^ may upon a proper 
occasion need reconsideration by a larger Bench. 
Previous to this decision the current of au ho. 
rity was fairly evenly divided. It ‘“'I*'® 
notewiorthy that when the answer of the Full 
Bench to the question propounded came back to 
the Division Bench hearing the first appeal in 
question, that Bench was so struck by the man.- 
feat injustice which that answer involved that it 
resorted to the inherent ^wer of the Court to 
override the provisions of the statute, as inter- 
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preted by the Full Bench, and to give relief to 
the appellants. I do not myself believe in any 
euch inherent power of the Court to override 
statutory provisions. But in my opinion there is 
no question of overriding them. 

[26] The analysis of O. 22 , B. 3, which I have 
made above, clearly suggests that the default is 
regarded as being on the part of the representa- 
tives of the deceased and not on that of the 
remaining appellants. If the abatement was re- 
garded as owing to the default of the remaining 
appellants in not applying for substitution, one 
would expect the law to provide for the decree 
for costs being against them. But, as I have 
shown, it provides only for a decree for costs 
against the representatives — the persons really 
in default. It is true that it is the duty of the 
appellants to see that the appeal is properly 
constituted, and, therefore, if it was necessary to 
implead the representatives either as appellants 
or as respiondents, there would indeed be a de- 
fault on their part. I have held, however, that the 
law does not necessitate impleading the represen- 
tatives to make the appeal properly constituted. 
The appeal is still properly constituted without 
them, having regard to the provisions of O. 41, 


R. 4, and there is no duty upon the remaining 
appellants to apply for substitution, if they like 
to proceed with the appeal as on appeal under 
O. 41, R. 4, 1 see no reason why, if they do so 
and succeed upon the merits, they should not 
secure a reversal of the whole decree, including 
the decree as against the deceased. It is true 
that as regards the representatives the appeal 
has abated, but I think an abatement must be 
distinguished from a decree upon the merits. An 
abatement merely means that the right of appeal 
on the part of the person concerned is gone, and 
that the decree of the trial Court stands confirm, 
ed in that respect. It is different from an appel- 
late decree upon the merits. The appellate Court 
baa the power to set aside an abatement, but so 
far as a decree upon the merits is concerned it 
becomes functus officio. If interpreted in the way 
I suggest, there is no question of any conflict] 
between O. 22, R. 3 and O. 41, R. 4, and no ques- 
tion of either overriding, the other. 

£ 37 ] Agarvala C. J. — I agree that the 
appeal and application should be dismissed for 
the reasons stated by Meredith J. 

S.C. Appeal and application dismissed 








